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ARGUED   AND    DETERMINED 

121  TBS 

SUPREME    COURT 


FOB  THB 


STATE   OF    MICHIGAN, 


In  January  Term,  1843. 


PRESENT : 
HoM.  GEOSOE  HORELL  -      •      Caixr  JrancK. 


Hon.  EPAPHRODITUR  RANSOM, 

Hon.  CHARLES  W.  WHIPPLE.         V    JumcB. 

HOK.  ALPHEUS  FELCH, 


t 


Fitch  &  Gilbert  v.  Newberry  &  Goodell. 


FlaintUfs,  by  their  agenta.  shipped  goods  at  Port  Kent,  on  Lake  Champlain,  consign- 
ed to  them  at  Marshall,  Michigan,  care  of  H.  C.  ft  Co.,  Detroit,  by  the  New  York 
and  Michigan  Line,  who  were  common  carriers,  and  with  whom  they  had  previously 
contracted  for  the  transportation  of  the  goods  to  Detroit,  and  paid  the  freight  in 
advance.  During  their  transit,  and  before  they  reached  Buffalo,  the  goods  came^ 
into  the  possession  of  carriers  doing  business  under  the  name  of  the  Merchants* 
Une,  without  the  knowledge  or  assent  of  the  plaintiffs,  and  were  by  them  trans- 
ported to  Detroit,  consigned  by  H.  P.  ft  Co.,  of  Buffalo,  to  the  care  of  the  defendants,, 
and  delivered  to  the  defendants,  who  were  personally  ignorant  of  the  manner  in 
which  they  came  into  the  possession  of  the  Merchants*  Line,  and  of  the  contract 
of  the  plaintiffs  with  the  New  York  and  Michigan  Line,  although  they  and  also  H.. 
P.  ft  Co.  vrtsre  agents  for  and  part  owners  in  the  Merchants*  Line.  The  defendants- 
being  warehousemen  and  forwarders,  received  the  goods  and  advanced  the  freight 
upon  them  from  Troy,  N.  Y.,  to  Detroit  On  demand  of  the  goods  by  the  plain> 
tiflb,  the  defendants  refused  to  deliver  them  until  the  freight  advanced  by  them,  and 
their  charges  for  receiving  and  storing  the  goods,  were  paid;  claiming  a  lien  uponr 
the  goods  for  such  freight  and  charges.    In  replevin  brought  for  the  goods,  Held^ 
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that  the  plaintlflEk  were  entitled  to  the 
Uke  defendants  of  such  freight  and  ci 
upon  the  goods  for  the  same. 


on  of  the  goods  without  payment  to 
and  that  the  defendants  had  no  lien 


A  common  carrier  is  bound  to  reoelTe  and  cany  goods,  only  when  offered  for  carriage 
by  their  owner  or  his  authorized  agent,  and  then  only  upon  payment  for  the  car- 
riage in  advance,  if  required. 

If  a  common  carrier  obtains  possession  of  goods  wrongfully,  or  without  the  consent 
of  the  owner,  express  or  implied,  and,  on  demand,  refuses  to  deliver  them  to  the 
owner,  such  owner  may  bring  replevin  for  the  goods,  or  trover  for  their  value. 

To  Justify  a  lien  upon  goods  for  their  freight,  the  relation  of  debtor  and  creditor  must 
exist  between  their  owner  and  the  carrier,  so  that  an  action  at  law  might  be  main- 
tained for  the  payment  of  the  debt  sought  to  be  enforced  by  the  lien. 


This  was  an  action  of  replevin  for  the  taking  and  deten- 
tion of  sixty-five  kegs  of  nails,  one  box  of  goods,  and 
one  barrel  of  apples,  tried  in  the  Circuit  Court  for  the 
county  of  "Wayne,  before  Geo.  Morell,  presiding  judge, 
at  the  November  term,  1841.  The  taking  and  detention 
of  the  property,  were  admitted  by  the  pleadings.  The 
facts  in  issue  were  found  by  a  special  verdict,  which  was 
certified  to  this  court  for  its  opinion  upon  the  questions 
of  law  arising  therefrom.  The  facts  found,  out  of  which 
the  question  decided  by  this  court  arises,  are  the  follow- 
ing: 

The  goods  and  chattels  described  in  the  declaration 
were  the  property  of  the  plaintifls.  They  contracted  with 
the  New  York  and  Michigan  Line  for  the  transportation 
of  the  nails,  to  be  delivered  to  Hutchinson,  Campbell  & 
Co.,  Detroit,  for  $1  per  hundred  pounds,payable  in  Michi- 
gan funds,  and  paid  the  freight  in  advance  to  the  pro- 
prietors of  the  line  at  Detroit.  The  nails  were  shipped 
by  the  agents  of  the  plaintiffs,  at  Port  Kent,  on  Lake  Cham- 
plain,  July  18, 1838,  by  the  New  York  and  Michigan  Line 
to  Detroit,  M.,  consigned  to  the  plaintifi^  at  Marshall,  M., 
care  of  Hutchinson,  Campbell  k  Co.,  Detroit,  and  on  such 
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•hipment  the  following  bill  of  lading  was  given,  signed 
by  the  master  of  the  sloop  Lafayette : 

Shipped,  in  good  order  and 
F.  ^  G.^  Marshall^  Michigan,    well  conditioned,  by  Keese- 

CtiTC  of  ville  Mf.  Co.,  on  board  the 

«7.  Movius  if  Co,y  YpsUantij  sloop  called  the  Lafayette, 
2f.  Campbell  ^  Co.^  Detroit.  whereof  C.  P.  Allen  is  mas- 
New   York  ^  Michigan  Line,    ter  for  this    voyage,    now 

Care  of  lying  at  the  port  of  Port 

Eddy  ^  Bascombj  Whitehall.       Kent,  and  bound  for  White- 
hall—  To    say:    Sixty-five 
kegs    of  nails  of   100  lbs.   each,  6,500  lbs. 

Tare  890 


6,890 

at    16    9-10    cts.    per    hund.   delivered    in    « — 

Albany,  is  $11.60 

being  marked  and  numbered  as  in  the  margin,  and  are  to  be 
delivered  in  the  like  good  order  and  well  conditioned,  at 
the  port  of  Albany  (the  danger  of  the  seas  only  excepted), 
unto  the  agents  of  the  New  York  and  Michigan  Line,  or 
to  their  assigns  ;  freight  for  the  said  65  kegs  being  paid  to 
Albany  by  Messrs.  Eddy  &  Bascomb,  $11.60. 

In  witness  w^hereof,  the  master,  as  purser  of  the  said 
vessel,  hath  affirmed  to  three  bills  of  lading  all  of  this 
tenor  and  date,  one  of  which  being  accomplished,  the 
others  to  stand  void.  Dated  at  Port  Kent,  the  18th  day 
of  July,  1838.  Charlbs  P.  Allen. 

The  several  kegs  of  nails,  were  each  marked  "P.  k 
G.,  Marshall,  Michigan,  care  of  Hutchinson,  Campbell  & 
Co.,  Detroit"  Robert  Hunter  &  Co.,  at  Albany,  and 
Hunter,  Palmer  &  Co.,  at  BuiFalo,  were  partners  in  the 
business  of  transportation  and  forwarding  between  Alba- 
ny, IT.  T.,  and  Detroit,  M.,  and  they,  together  with   the 
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defendants,  who  were  also  forwarding  and  commissioQ 
merchants  at  Detroit,  were  the  owners,  and  each  at  their 
respective  places  of  business,  agents  of  the  Merchants* 
Line.  Hunter,  Palmer  k  Co.  received  the  nails  at  Buf- 
falo from  one  of  the  canal  boats  of  the  Merchants'  Line, 
accompanied  by  a  bill  of  lading  from  Robert  Hunter  & 
Co.  as  consignors,  and  advanced  the  freight  and  charges 
upon  them  from  Troy  to  Buffalo.  They  then  shipped 
them  to  Detroit  on  board  a  steamboat  belonging  to  the 
Merchants'  Line,  consigning  them,  by  another  bill  of  lad- 
ing, to  the  care  of  the  defendants,  who  received  them 
Aug.  11,  1838,  and  paid  the  freight  and  charges  on  them 
from  Troy  to  Detroit,  amounting  to  the  sum  of  $85.63. 
The  box  of  goods  and  barrel,  were  shipped  at  a  date  sub- 
sequent to  the  shipment  of  the  nails,  from  Whitesboro', 
N.  Y.,  by  the  same  line,  upon  the  same  terms,  to  the  care  of 
Hutchinson,  Campbell  &  Co.,  marked  "  Fitch  k  Gilbert, 
Marshall,  Michigan ;  care  of  Hutchinson,  Campbell  &  Co., 
Detroit;  New  York  and  Michigan  Line;"  and  the  freight 
on  them  was  also  paid  by  the  plaintiffs  in  advance.  They 
were  received  in  the  warehouse  of  the  defendants  at  De- 
troit, Oct.  26,  1838,  and,  as  appeared  by  their  books,  they 
paid  the  freight  and  charges  upon  them  to  Detroit,  amount- 
ing to  $3.83.  The  defendants  had  no  knowledge  of  the 
contract  made  by  the  plaintiffs  with  the  New  York  and 
Michigan  Line  for  the  transportation  of  the  goods,  or  of 
the  payment  of  the  freight  to  said  line,  until  in  the  fall  of. 
1838,  after  their  receipt  by  the  defendants,  when  the  plain- 
tiffs demanded  delivery  of  the  goods,  and  informed  them 
of  such  contract  and  payment.  They  refused  to  deliver 
the  goods  either  to  the  plaintiffs  or  at  the  warehouse  of 
Hutchinson,  Campbell  k  Co.,  until  the  freight  and  charges 
of  transportation  thereon,  advanced  by  them,  amounting 
to  $89.46  (and  exceeding  the  cost  of  transportation  Gnder 
the  contract  between  the  plaintiffs  and  the  New  York  and 
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Michigan  Line),  and  also  their  charges  for  wharfage  and 
storage  of  the  goods,  amounting  to  $16.53,  were  paid 
claiming  a  lien  upon  the  goods  for  such  advances  and 
charges.  Whereupon,  the  plaintiffi}  sued  out  a  writ  of 
replevin. 


\  Emmons,  for  the  plaintiflS. 
Geo,  G,  BateSf  for  the  defendants, 

Raksom,  J. :  Upon  the  facts  found  in  the  special  verdict, 
several  questions  were  raised,  but  the  most  important,  and 
the  only  one  which  we  deem  it  necessary  to  consider,  is, 
whether  the  defendants  had  acquired  a  lien  upon  the  goods, 
which  they  could  enforce,  even  against  the  owners,  the 
plain tiflb  in  this  case. 

On  the  part  of  the  defendants,  it  is  contended  that  a 
eommon  carrier  who  receives  goods  for  carriage  and  trans- 
ports them,  may  detain  them  by  virtue  of  his  lien,  for 
freight,  even  against  the  owner,  in  case  the  freight  has 
been  earned  without  ^rat^  or  collusion  on  his  part;  that, 
if  goods  be  stolen^  or  otherwise  tortioasly  obtained  from  the 
legal  owner,  at  New  York  or  elsewhere,  and  carried  by  a 
transportation  line  from  thence  to  Detroit,  without  a  Jcnowl- 
edge  of  the  theft  on  the  part  of  the  carrier,  he  would  be  enti- 
tled to  a  lien  for  freight,  even  against  the  owner.  This 
doctrine  is  sought  to  be  maintained  by  the  defendants' 
counsel,  on  several  grounds  :  1.  He  insists  that  a  common 
carrier  is  bound  to  receive  goods  which  are  offered  for 
transportation,  and  to  carry  them  ;  that  it  is  not  a  matter 
of  choice  whether  he  will  receive  and  carry  them  or  not ; 
that  he  is  liable  to  prosecution  if  he  refuses.  2.  That  a 
common  carrier  is  not  only  bound  to  receive  and  transport 
goods  that  are  offered,  but  he  is  liable  for  their  loss,  in  all 
co^e*, except  by  the  act  of  God  and  public  enemies;  and 
the   same  rule,  he  insists,  applies  to  warehousemen    and 
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forwarders.  3.  That  the  duties  and  obligations  of  com* 
mon  carriers  and  innkeepers,  are,  in  all  respects,  analo* 
gous ;  and  an  innkeeper  is  bound  to  receive  and  entertain 
guests,  and  to  account  for  a  loss  of  their  baggage  while 
under  his  care.  4.  That  a  common  carrier,  being  bound  by 
law  to  accept  goods  oflTered  him  for  carrying,  and  being 
responsible  for  their  safe  delivery  in  all  cases,  except  wbea 
prevented  by  the  act  of  God  or  public  enemies,  is  entitled 
to  a  Um  for  their  freight,  against  all  persons,  including* 
even  the  owner,  when  the  goods  were  tortiously  obtained 
from  him ;  that  he  is  not  bound  to  inquire  into  the  title  of 
the  person  who  delivers  them;  and  such  Um  exists^ 
although  there  be  a  special  agreement  for  the  price  of  car- 
riage. 5.  That  the  master  is  not  bound  (nor  his  agent  for 
him)  to  deliver  any  part  of  a  cargo  until  the  freight  and 
other  charges  are  paid. 

But  for  the  plaintiffs  it  is  contended  :  1.  That  Uens  are 
only  known  or  adfnitted  in  cases  where  the  relation  of 
debtor  and  creditor  exists,  so  that  a  suit  at  law  may  be  main- 
tained for  the  debt  which  gives  rise  to  the  lien  ;  that  a  Hen 
is  a  mere  right  to  detain  goods  until  some  charge  against  the 
owner  be  satisfied.  2.  That  the  defendants  obtained  pos- 
session of  the  goods  without  authority  from  the  owners, 
either  express  or  implied;  that  no  legal  privity  exists 
between  the  parties,  and  therefore  the  relation  of  debtor  and 
creditor  does  not  exist  between  the  defendants  or  their  prin- 
cipals and  the  plaintiff,  and  no  action  could  be  maintained 
by  either  against  them  for  the  freight,  or  any  part  of  it.  8* 
They  contend  further,  that,  even  if  the  defendants  law* 
fully  received  the  goods  from  the  original  carriers  of  the 
plaintiffs,  the  New  York  and  Michigan  Line,  they  did  sa 
as  their  agents  and  servants,  and  were  bound  by  their 
agreement  with  the  plaintiffs;  that  their  contract  of 
aifreightment  is  incomplete,  and  therefore  no  freight  is  due* 

That  common  carriers  are  bound  to  recieve  goods  whidb 
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are  oflfered  by  the  owners  or  their  agents  for  tran^orta- 
tion,  and  to  carry  them  for  a  just  compensation,  upon  the 
routes  which  they  navigate,  or  over  which  they  convey 
goods  in  the  prosecution  of  their  business,  is  too  well 
settled  to  require  discussion,  although  this  general  propo* 
sition  is  subject  to  some  qualifications. 

Chancellor  Ksnt  says,  2  Kenfs  Com.^  598  :  "  Common 
carriers  undertake  generally,  and  for  all  people  indifferently^ 
to  convey  goods  and  deliver  tfaiem  at  a  place  appointed^ 
for  hire,  and  with  or  without  a^  special  agreement  as  to 
price.  They  consist  of  inland  carriers  by  land  or  watcr^ 
and  carriers  by  sea;  and  as  they  hold  themselves. out  to 
the  world  as  common  carriers,  for  a  reasonable  compen* 
sation,  they  assume  to  do,  and  are  bound  to  do  what  is 
required  of  them  in  the  course  of  their  employment,  if 
they  have  the  requisite  convenieTices  to  carry ^  and  are  offered  a 

m 

reasonable  or  customary  price ;  and  if  they  refuse  without 
some  just  ground,  they  are  liable  to  an  action.'' 

The  books,  English  and  American,  are  filled  with  strong 
cases  affirming  this  doctrine.  See  2  Show.  £.,  832 ;  5  T. 
it.,  143;  4  -B.  ^  Aid,,  32;  1  Pick.  R.,  50,  and  numerous 
other  cases,  and  the  elementary  writers  passim. 

That  common  carriers  are  responsible  for  the  safe  con- 
veyance and  delivery  of  the  goods  committed  to  them  for 
carriage,  is  just  as  conclusively  settled  as  that  they  are 
bound  to  receive  and  carry  them.  A  common  carrier  is 
said  to  be  in  the  nature  of  an  insurer,  and  is  answerable 
for  accidents  and  thefts,  and  even  for  a  loss  by  robbery. 
He  is  answerable  for  all  losses  which  do  not  fall  within 
the  excepted  cases  of  the  act  of  God,  or  inevitable  acci- 
dent without  the  intervention  of  man,  and  public  enemies  r 
2  KenVs  Com.,  697;  Colt  v.  McMechcn,  6  Johns.  B.,  160. 
This  doctrine  is  sustained  by  a  series  of  decisions  run- 
ning back  through  a  period  of  more  than  a  century  and  a 
half:  Proprietors  Trent  Navigation  v.  Wood,  3  Esp.  ^.,127; 


8  CASES  IN  THE  SUPREME  COURT. 


Fitch  Sc  Gilbert  v.  Newberry  &  QoodeU. 


Dale  V.  Hcdl,  1  Wils.,  288 ;  Forward  v.  Pittard,  1  7!  jR.,  33 ; 
Hyde  v.  Trent  Navigation  Company^  5  T,  R,,  389. 

Another  position  taken  by  the  defendants'  counsel,  that 
the  duties  of  common  carriers  and  innkeepers  are  analo- 
gous, may  be  admitted.  As  a  general  proposition  it  can- 
not be  denied.  Upon  the  obligations  and  liabilities  imposed 
on  common  carriers,  for  the  transportation,  safe  cus- 
tody and  delivery  of  goods,  the  counsel  for  the  defendants 
base  a  corresponding  right  to  compensation  for  such  trans- 
portation and  delivery,  and  a  lie7i  on  the  goods  for  its  pay- 
ment. 

If,  as  contended  for  by  the  defendants,  a  carrier  is 
bound  to 'receive  and  carry  all  goods  offered  for  transporta- 
tion, without  the  right  of  inquiring  into  the  title  or  author- 
ity of  the  person  offering  them,  then  clearly  he  should 
be  entitled  to  a  lieriy  even  against  the  owner,  upon  the 
goods,  until  he  is  paid  for  the  labor  he  may  bestow  in  their 


carnage. 


Let  us  now  inquire  whether  such  is  the  law. 

The  doctrine  is  certainly  opposed  to  all  the  analogies  of 
the  law,  and  it  seems  to  me  to  every  principle  of  common 
justice. 

The  only  adjudged  case  I  have  been  able  to  find,  which 
favors  it,  is  Yorke  v.  Grrenaicgh,  2  Ld,  Raym,^  866.  That 
was  replevin  for  a  gelding.  The  defendant,  who  was  an 
innkeeper,  received  the  horse  from  a  stranger  who  had 
stolen  him.  On  demand  being  made  for  the  horse,  by  the 
owner,  the  defendant,  who  was  ignorant  of  the  theft  when 
he  received  him,  refused  to  deliver  him  up  until  paid  for 
his  keeping,  insisting  on  his  right  of  lien.  The  court  held 
it  reasonable  that  he  should  have  a  remedy  for  payment, 
which  was  by  retainer;  and  that  he  was  not  obliged  to 
consider  who  was  the  owner  of  the  horse,  but  whether  he 
who  brought  him  was  his  guest.  And  Holt,  C.  J.,  cited 
the   case   of  the   Exeter    carrier^   which    he    thus  stated : 
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Where  A.  stole  goods,  and  delivered  them  to  the  Exeter 
carrier  to  be  carried  to  Exeter^  the  owner  finding  the  goods 
in  the  possession  of  the  carrier,  demanded  them  of  him. 
The  carrier  refused  to  deliver  them,  without  being  first 
paid  for  the  carriage.  The  owner  brought  trover  for  his 
goods,  and  it  was  adjudged  that  the  defendant  might 
detain  them  for  the  carriage,  on  the  ground  that  the  carrier 
was  obliged  to  receive  and  carry  them,  Powell,  J.,  denied 
the  authority  of  the  Exeter  case,  but  concurred  with  C.  J. 
Holt  in  the  decision  of  the  case  then  under  consideration. 
There  is  an  obvious  ground  of  distinction  between  the 
cases  of  carrying  goods  by  a  common  carrier,  and  the  fur- 
nishing keeping  for  a  horse  by  an  innkeeper.  In  the  latter 
case,  it  is  equally  for  the  benefit  of  the  owner  to  have 
his  horse  fed  by  the  innkeeper,  in  whose  custody  he  is 
placed,  whether  left  by  a  thief,  or  by  himself  or  agent ;  in 
either  case,  food  is  necessary  for  the  preservation  of  his 
horse,  and  the  innkeeper  confers  a  benefit  upon  the  owner 
by  feeding  him.  But  can  it  be  said  that  a  carrier  confers 
a  benefit  on  the  owner  of  goods  by  carrying  them  to  a 
place  where,  perhaps,  he  never  designed,  and  does  not 
wish  them  to  go  ?  Or,  as  in  this  case,  is  the  owner  of  goods 
benefited  by  having  them  taken  and  transported  by  one 
transportation  line,  at  their  own  price,  when  he  had  already 
hired  and  paid  another  to  carry  them  at  a  less  price? 
This  distinction  does  not,  however,  at  all  afl:ect  the  deter- 
mination of  the  case  before  us;  we  place  it  entirely  upon 
other  grounds. 

The  case  of  Brown  v.  Walters^  14  E.  C.  L.  i2.,  424,  was 
cited  to  show  that  a  carrier  was  not  bound  to  inquire  into 
the  title  of  a  person  ofiering  goods  for  carriage.  In  that 
case  the  plaintiff  bought  two  horses  of  defendant,  which 
had  been  previously  placed  in  the  possession  of  one  Boost, 
a  livery  stable  keeper,  for  feeding  and  training.  When  the 
plaintiff,  after  the  purchase,  applied  to  Boost  for  the  horses, 
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he  refused  to  deliver  them  till  paid  for  keeping  and  train- 
ing, which  the  plaintiff  paid,  amounting  to  £130,  and  then 
brought  assumpsit  against  the  defendant  for  the  money. 
He  was  allowed  to  recover  on  the  ground  that  Boost  had 
a  valid  lien  upon  the  horses,  and  that  the  sale  by  defend- 
ant to  the  plaintiff  created  such  a  privity  between  them, 
as  authorized  the  plaintiff  to  discharge  the  lien  and  resort 
to  the  defendant  for  repayment. 

The  decision  of  that  case,  it  is  seen,  does  not  rest  at  all 
upon  the  ground  contended  for  here  by  the  defendants. 

Several  elementary  authorities  are  also  cited  by  defend- 
ants' counsel,  in  support  of  the  doctrine  assumed,  but 
they  are  found,  in  every  instance,  to  refer  to  the  case  of 
Yorke  v.  Grenaugh^  2  Ld,  Raym,^  and  of  course  do  not  go 
far  to  fortify  the  position  taken  in  this  case ;  but  leave  it 
still  resting  upon  the  authority  of  that  decision  alone. 

All  the  other  cases,  in  which  the  general  proposition  is 
laid  down  that  common  carriers  are  bound  to  receive  goods 
offered  for  carriage,  are  evidently  based  upon  the  suppo- 
sition that  the  goods  are  there  offered  by  their  owners  or 
their  authorized  agents;  and  that,  if  in  any  way  they 
acquire  possession  of  property  without  consent  of  the  owner^ 
express  or  implied,  they,  like  all  other  persons,  may  be 
compelled  to  restore  it  to  such  owner,  or  pay  him  for  its 
value.  And  that  the  doctrine  of  caveat  emptor  applicft, 
with  the  same  force,  to  that  class  of  persons  as  to  others, 
ifl  manifest,  I  think,  from  an  examination  of  authorities. 

The  obligation  of  a  common  carrier  to  receive  and 
carry  all  goods  offered,  is  qualified  by  several  conditions, 
which  he  has  a  right  to  insist  upon  before  receiving  them. 
1.  That  the  person  offering  the  goods  has  authority  to  do 
so.  2.  That  a  just  compensation,  or  the  usual  price,  be 
tendered  for  the  carriage.  And,  3.  That,  although  the  ovmer^ 
or  his  agent,  offers  goods  for  carriage  and  tenders  pay- 
ment  for  the  freight  in  advance,  still  he  is  not  bound  to 
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receive  tbem,  nnlesB  he  have  the  requisite  convenience  to 
carry  them. 

In  an  action  brought  against  a  carrier  for  refusing  to 
receive  and  carry  goods j  would  it  not  constitute  a  valid 
defense  that  the  plaintiff  had  stolen  thera,  although,  at  the 
time  of  offering,  the  carrier  may  not  have  known  they  had 
been  stolen  ? 

In  Story  on  JBaiLy  §  582,  it  is  laid  down  that  a  carrier  i» 
excused  for  non-delivery  of  goods  to  the  consignee,  when 
they  are  demanded,  or  taken  from  his  possession,  by  some 
person  having  a  superior  title  to  the  property.  And,  again, 
where  the  adverse  title  is  made  known  to  the  carrier,  if 
he  is  forbidden  to  deliver  the  goods  to  any  other  person, 
he  acts  at  his  peril ;  and  if  the  adverse  title  is  well  founded 
and  he  resists  it,  he  is  liable  to  an  action  for  the  recovery 
of  the  goods. 

If,  then,  the  owner  could  reclaim  the  goods  in  the  hand» 
of  the  carrier,  after  their  delivery  to  him,  and  that  would 
excuse  a  non-delivery  to  the  depositor,  it  is  clear  that  he 
would  be  justified  in  refusing  to  receive  them  from  one 
having  a  wrongful  possession,  although  at  the  time  of  such 
refusal,  he  might  not  know  the  manner  in  which  they  had 
been  obtained. 

So,  a  carrier  is  in  all  cases  entitled  to  demand  the  price 
of  carriage  before  he  receives  the  goods,  and,  if  not  paid, 
he  may  refuse  to  take  charge  of  them :  Story  on  Bail.,, 
J  586  ;  5  Bam.  ^  Aid.,  853 ;  4  Id.,  32 ;  3  Bos.  ^  Pall.,  48 ; 
and  Whit,  an  Liens,  92. 

If,  then,  a  common  carrier  may  demand  payment  for 
carriage  in  advance,  and  if  he  may  reject  goods  offered 
by  a  wrong-doer,  or  by  one  having  no  authority  to  do  so^ 
is  he  not  bound  to  take  care  that  the  person  from  whom 
he  receives  them  has  authority  to  place  them  in  hia 
custody  ? 

In  Story  on  Bail.,  §  585,  it  is  said  :  "  A  carrier  having 
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once  acquired  the  lawful  possession  of  goods  for  the  pur- 
pose of  carriage,  is  not  bound  to  restore  them  to  the 
owner  again^  unless  his  due  remuneration  be  paid ;  evidently 
presupposing  the  goods  to  have  been  delivered  to  him  by 
the  owner;"  and  cites  9  Johns. ^  17 ;  3  Johns.  Qises^  9.  In 
Leviprier  v.  Pasley,  2  T.  R.^  485,  it  was  held  that  goods 
wrongfully  delivered  to  the  person  claiming  them,  who 
paid  freight  and  other  charges,  could  not  be  detained  for 
those  expenses  against  the  rightful  owner.  In  2  Kenfs 
Com.j  638,  it  is  laid  down,  that  possession  is  necessary  to 
<;reate  the  lien,  but  though  there  be  possession  of  goods,  a 
lien  cannot  be  acquired  when  the  party  came  to  that  pos- 
session wrongfully.  So,  if  the  party  came  to  the  posses- 
-sion  of  goods  without  due  authoriti/y  he  cannot  set  up  a  Uen 
against  the  owner :  2  Kenfs  Com,,  638 ;  5  T.  R,  604 ;  4 
JSs/?.  R,y  174 ;  7  Hast,  5.  In  Buskirk  v.  Furington,  2  Hall 
7?.,  661,  property  was  sold  upon  a  condition ;  the  buyer 
failed  to  comply  with  the  condition,  but  shipped  the  goods 
on  board  the  vessel  of  the  defendants.  The  owner  claimed 
the  goods,  demanded  them,  and  on  defendants'  refusal  to 
deliver  them,  brought  trover  for  their  value.  The  defend- 
ants insisted  on  their  right  of  lien  for  the  freight,  but  the 
plaintiflTwas  allowed  to  recover. 

In  Sailers  v.  Everett,  20  Wend,,  275,  the  master  of  a  ves- 
-sel,  with  whom  the  defendant  in  error  shipped  goods  from 
jS"cw  Orleans  to  New  York,  during  the  voyage  made  a  new 
bill  of  lading  in  his  own  name  as  owner.  The  goods  at 
New  York  were  sold  to  the  plaintift'  in  error,  who  was 
ignorant  of  the  shipmaster's  fraud.  The  owner  (the 
defendant  in  error)  sued  the  purchaser  for  their  value,  or 
return.  Senator  Verplanck,  in  the  opinion  which  he  deli- 
vered in  the  Court  of  Error«,  held  this  doctrine:  "The 
universal  and  fundamental  principle  of  our  law  of  per- 
sonal property  is,  that  no  man  can  be  divested  of  his 
property  without  his  own  consent;  and,  consequently,  that 
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even  the  honest  purchaser,  under  a  defective  title,  cannot 
hold  against  the  true  proprietor."  And  again,  "  there  i& 
no  case  to  be  found,  or  any  reason  or  analogy  anywhere 
suggested  in  the  books,  which  would  go  to  show  that  the 
reed  owner  could  be  concluded  by  a  bill  of  lading  not  given 
by  himself,  but  by  some  third  person,  erroneously  or 
fraudulently:'^  Id.j  281.  "  If  the  owner  lose  his  property,, 
or  is  robbed  of  it,  or  it  is  sold,  or  pledged  without  his  con- 
sent, by  one  who  has  only  a  temporary  right  to  its  use,  by 
hiring  or  otherwise ;  or  by  a  qualified  possession  of  it,  for  a 
specific  purpose,  as  for  transportation,  or  for  work  to  be 
performed  upon  it,  the  owner  can  follow  and  reclaim  it  in 
the  hands  of  any  person,  however  innocent :"  Id.,  282. 

In  The  Amiie^  1  Mason  C.  C.  -R.,  512,  persons  not  author- 
ized by  the  owner  took  command  of  a  vessel  and  carried 
her  out  of  the  regular  course  of  the  voyage,  and  employed 
a  pilot  to  take  her  into  port,  and  he  sought  to  enforce 
his  lien  on  the  vessel  for  pilotage.  In  deciding  that 
case,  the  court  say  :  "  It  cannot  be  maintained,  upon  any 
acknowledged  principles  of  law,  that  mere  wrong-doers,. 
or  usurpers  of  the  command  of  the  ship,  not  acknowledged 
or  appointed  by  the  owner,  can  create  a  lien  on  the  ship^ 
or  personally  bind  the  owner,  by  a  contract  which  they 
may  choose  to  make,  whether  it  be  beneficial  to  him  or 
not." 

In  Greenway  v.  Fisher,  1  C.  ^  P.,  190  (11  E.  C.  L.  R.y 
362),  it  was  said,  that  if  goods  be  placed  in  the  hands  of  a 
common  carrier,  without  the  consent  of  the  owner,  and 
while  he  has  them  in  possession,  they  be  demanded  and 
he  refuse  to  deliver  them,  trover  lies  at  the  suit  of  the 
owner.  In  Hoffman  v.  Carrow,  22  Wend.,  318,  the  court 
say :  "  The  doctrine  of  our  decision  is,  that  the  original 
and  true  owner  of  movable  property,  who  has  not,  by  his 
own  act  or  assent,  given  a  color  of  title  or  an  apparent 
right  of  sale  to  another,  may  recover  its  value  from  any 


14  CASES  IK  THE  SUPREME  COURT. 


Fltoh  Sc  Gilbert  v.  Newberry  &  GkxxlelL 


one  having  it  in  possession,  and  refusing  to  deliver  it  up 
to  him." 

If  it  be  said  for  the  defendants,  that  Alien,  the  master 
of  the  vessel  on  which  the  goods  were  originally  shipped, 
or  Eddy  t  Bascomb,  the  wharfingers  and  forwarders  to 
whose  care  at  Whitehall  they  were  consigned,  delivered 
them  to  the  defendants  or  to  those  from  whom  they 
received  them,  it  may  be  replied  that  if  such  were  the  fact, 
it  would  not  aftbct  the  rights  of  the  plaintiffs,  or  the  liabili- 
ties of  the  defendants,  under  the  facts  found  by  the  special 
verdict  in  this  case. 

The  jury  have  found  that  the  plaintiffi  contracted  with 
the  New  York  and  Michigan  line,  to  transport  their  goods 
to  Detroit,  and  paid  them  the  stipulated  price  for  the  car- 
riage, in  advance.  The  only  power  over  the  goods  which 
that  line  derived  from  their  contract  with  the  plaintiffs, 
was,  to  safely  carry  and  deliver  them  at  the  place  of  con- 
signment. They  had  no  authority  to  transfer  them  to  any 
other  line,  and  make  the  pluintiiK  chargeable  for  the 
freight.  And  the  defendants,  under  such  a  transfer,  could 
acquire  no  right  to  compensation  for  freight,  as  against  the 
plaintiffs. 

Nor  had  Eddy  &  Bascomb,  from  any  fact  appearing  in 
the  case,  any  authority  to  forward  the  goods,  from  White- 
hall, by  any  conveyance  other  than  that  which  the  plain- 
tiffs had  directed,  and  which  appeared  upon  the  bill  of 
lading  that  accompanied  the  goods.  A  special  authority 
must  be  strictly  pursued ;  and  whoever  deals  with  an 
jigent,  constituted  for  a  special  purpose,  deals  at  his  peril, 
when  the  agent  passes  the  precise  limits  of  his  power :  2 
Kenfs  Com,y  631.  No  one  can  transfer  to  another  abetter 
title  than  he  has  himself,  or  a  greater  interest  in  personal 
property,  than  he,  or  the  person  for  whom  he  acts,  pos- 
flesses :  Hoffman  v.  Carrow^  before  cited. 

To  create  a  lien  it  is  necessary  that  the  party  vesting  it, 
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«faonld  have  the  power  to  do  so.  A  person  can  neither 
acquire  a  lien  by  his  own  wrongful  act,  nor  can  he  retain 
one,  when  he  obtains  possession  of  goods  without  the  con- 
sent of  the  owner,  express  or  implied:  5  71  i?.,  606;  1 
Saimd.  PL  ^  Ev.,  826 ;  2  Stark.  Ev.,  860 ;  Andrew  v.  Dietrich, 
14  Wend.,  31. 

It  is  quite  clear  that  from  no  delivery  made  of  the  goods 
in  question,  by  the  original  carriers,  to  the  Merchants' 
Line,  can  any  contract  be  implied  that  the  plaintiffs  would 
pay  them  for  the  freight,  and  thus  lay  the  foundation  for 
the  lien  claimed. 

But  if  it  be  admitted  that  the  owners  or  agents  of  the 
New  York  and  Michigan  Line,  delivered  the  plaintiffs* 
^oods  to  the  defendants,  or  to  those  for  whom  they  acted, 
they  must  be  presumed  to  have  received  them  as  the  agents 
of  that  line,  and  to  have  transported  them  from  Albany 
to  Detroit,  for  and  on  account  of  that  line  ;  and  they,  con- 
sequently, can  resort  to  it  alone  for  compensation.  If  the 
defendants  are  the  agents  of  the  New  York  and  Michigan 
Line,  they  are  bound  by  the  contract  of  affreightment 
which  that  line  made,  and  to  entitle  them  to  freight  (had 
it  not  been  paid  in  advance)  they  should  show  that  con- 
tract strictly  and  fully  performed,  by  a  delivery  of  the 
goods  to  the  consignees  named  in  the  contract.  It  is  not 
sufficient  that  the  goods  arrive  at  the  port  of  destination, 
but  there  must  be  a  delivery  of  them  to  perfect  the  right 
to  freight:  Ab.  on  Sh.,  273.  It  is  a  general  and  an 
acknowledged  rule,  that  the  voyage  must  be  performed 
according  to  the  contract,  before  the  ship  owner  or  master 
can  demand  his  freight.  Conveyance  and  delivery  of  the 
cargo  are  conditions  precedent,  and  must  be  fulfilled.  A 
partial  performance  is  not  sufficient,  unless  delivery  be 
dispensed  with,  or  prevented  .by  the  owner.  Palmer  v, 
LarriOardj  16  Johns.  R,  850. 

If  the  goods  came  to  the  hands  of  the  defendants  or 
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their  principals,  without  the  agency  of  those  who  control 
the  New  York  and  Michigan  Line,  with  or  withcmt  fraud, 
as  by  finding  thenoi  in  a  storehouse,  or  on  a  wharf  at 
Whitehall,  Albany,  Bufialo  or  elsewhere,  it  would  not 
vary  the  case. 

If  goods  came  to  the  possession  of  a  person  by  finding, 
and  he  has  been  at  trouble  and  expense  about  them,  he 
has  a  lien  upon  the  goods  for  compensation,  in  one  case  onlyy 
and  that  is  the  case  of  goods  lost  at  sea;  then  there  is  a  lien 
for  salvage.  This  lien  is  allowed  upon  principles  of  com- 
mercial necessity,  and  is  thought  to  stand  upon  peculiar 
grounds  of  maritime  policy,  and  does  not  apply  to  cases 
of  finding  upon  land:  2  Mason  5.,  88;  2  Kenfs  Oom,.y  635, 
and  numerous  cases  there  cited. 

But  it  is  insisted  by  the  plaintiffs  that  a  lien  can  only  bo 
created  when  the  relation  of  debtor  and  creditor  exists 
between  the  parties. 

A  lien  is  defined  to  be  a  Sc,  hold  or  seairity  upon  goods 
or  other  things,  which  a  man  has  in  his  custody,  till  ho  is 
paid  what  is  due  him :   2  Pet,  Dig,^  692. 

In  the  case  of  the  United  States  v,  Barney^  it  was  held 
that  a  lien  cannot  exist  against  the  government;  for  liens 
are  only  known  or  admitted,  in  cases  where  the  relation 
of  debtor  and  creditor  exists,  so  as  to  maintain  a  suit  at 
law  for  the  debt  or  duty  which  gives  rise  to  the  lien,  in 
case  the  pledge  be  destroyed,  or  the  possession  lost  An 
innkeeper  cannot,  therefore,  upon  the  ground  of  a  lien, 
justify  the  arrest  and  detention  of  the  horses  employed  in 
the  transportation  of  the  public  mails :  2  Pet.  -D^.,  693;  2 
HaWs  Law  Jour.,  128.  In  Oppenhcim  v.  Russell^  Z  B.  ^  P., 
49,  Justice  IIeath  says:  "There  is  a  certain  privity  of 
contract,  between  the  consignor  of  goods  and  the  carrier, 
and  it  is  evident  that  there  is  this  privity  of  contract  from 
this  consideration,  that  if  the  consignee  cannot  be  found, 
or  refuse  to  receive  the  goods,  the  carrier  may  come  upon 
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the  consignor  for  the  carriage  of  the  goods,  which  he  could 
not  do,  unless  there  was  a  privity  of  contract  between 
them."  Is  not  the  principle  decided  in  these  cases  per* 
fectly  conclusive  of  the  rights  of  the  parties  to  this  suit  f 
It  seems  to  me  to  be  a  proposition  too  plain  to  be  contro- 
verted. That  one  man  cannot,  bi/  his  awn  act,  make  another 
his  debtor,  without  his  consent^  will  not  be  questioned. 
Consequently,  it  is  not  sufficient  to  create  the  relation  of 
debtor  and  creditor,  that  the  plaintiff  should  have  rendered 
services  to  the  defendant,  without  also  showing  that 
the  defendant  assented  to  the  services,  and  expressly  or 
impliedly  agreed  to  remunerate  the  plaintiff  for  them. 
Bartholomew  v.  Jacksoriy  20  Johns,  y  28,  is  a  strong  case  upon 
this  point.  The  action  was  assumpsit,  for  removing  a 
stack  of  wheat,  without  the  knowledge  of  the  defendant, 
to  prevent  its  being  burned.  The  court,  in  their  decision 
of  the  case,  adopt  this  language :  ^'  The  plaintiff  performed 
the  service  without  the  privity  or  request  of  the 
defendant,  and  there  was,  in  fact,  no  promise,  express  or 
implied."  Everts  v.  AdamSy  12  Johns.j  852,  where  the  plain- 
tiff furnished  medicines  for  a  town  pauper,  and  sought  to 
charge  the  overseers  of  the  poor,  and  Dunbar  v.  Williams^ 
10  Johns.y  249,  where  the  plaintiff  provided  medicines  to 
defendant's  slave,  without  the  knowledge  of  the  owner, 
and  numerous  kindred  cases,  are  to  the  same  effect. 

SchmaUng  v.  ThomUnsony  6  Taunt.^  147  (1  E.  C.  L.  R.y 
886),  bears  directly  upon  the  question  involved  in  this  case. 
The  action  was  for  commission,  work  and  labor,  and  money 
paid  for  shipping  and  forwarding  the  goods  of  the 
defendants  from  London  to  Amsterdam.  The  defendants 
employed  Aldibert,  Becker  &  Co.  to  perform  the  business^ 
and  they  employed  the  plaintiffs,  who  had  no  communica- 
tion with,  or  knowledge  of  the  defendants.  The  plaintiffs- 
forwarded  the  goods  as  directed.  The  court  decided  there 
was  no  privity  between  the  plaintiffs  and  defendants; 
v<mi  * 
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that  the  defeodants  looked  to  Aldibert,  Becker  k  Co.  for 
the  performance  of  their  business,  and  Aldibert,  Becker  & 
Co.,  and  they  only,  had  a  right  to  look  to  the  defendants  for 
payment.  There  the  forwarder  delivered  the  goods  and 
sued  for  the  carriage,  etc.  Here  the  defendants  refused  to 
deliver  the  goods,  and  insisted  on  their  right  to  a  Uen.  The 
principle  involved,  however,  is  the  same  in  both  cases,  if 
it  be  admitted  that  there  must  be  a  debt  to  sustain  a  Um. 

Finally,  on  a  full  and  careful  consideration  of  this  case, 
we  arrive  at  the  following  (5)nclusions: 

1.  That  a  common  carrier  is  bound  to  receive  and  carry 
goods,  only  when  offered  for  carriage  by  their  owner 
or  his  authorized  agent,  and  then  only  upon  payment  for  the 
carriage  in  advance,  if  required. 

2.  K  a  common  carrier  obtains  the  possession  of  goods 
wrongfully,  or  without  the  consent  of  the  owner,  express 
or  implied,  and,  on  demand,  refuses  to  deliver  them  to  the 
owner,  such  owner  may  bring  replevin  for  the  goods,  or 
trover  for  their  value. 

8.  To  justify  a  lien  upon  goods  for  their  freight,  the  rela- 
tion of  debtor  and  creditor  must  exist  between  the  owner 
and  the  carrier,  so  that  an  action  at  law  might  be  main- 
tained for  the  payment  of  the  debt,  sought  to  be  enforced 
by  the  lien. 

The  facts  set  forth  in  the  special  verdict  found  in  this 
case  do  not  bring  it  within  the  principles  which  justify 
the  lien  claimed  by  the  defendants,  and,  therefore,  judg- 
ment for  the  plaintiffs  must  be  entered  upon  the  verdict, 
for  their  damages  for  the  detention  of  the  goods  replevied, 
and  for  their  costs. 
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Christopher  Bruckner's  Lessee  v.  Wolcott  Lawrence. 

Where  a  botmdaiy  of  land,  conveyed  by  patent  from  the  United  States,  Is  described 
by  coarse  and  distance,  terminating  at  a  post,  and  neither  any  marks  indicating  such 
boundary,  nor  any  post  Indicating  its  termination,  are  to  be  found  on  the  land,  and 
no  evidence  is  adduced,  showing  where  such  post  was  originally  placed;  parol  evi- 
dence, that  a  line  was  found  marked  upon  the  trees  upon  the  land,  but  variant 
fh>m  the  call  of  the  patent,  and  not  Indicated  by  the  monument  called  for  in  the 
patent,  was  the  actual  line  surveyed,  run,  and  marked,  as  such  boundaryi  by  the 
government  surveyor,  will  not  be  admitted,  to  alter  or  vary  the  boundary,  as 
described  by  course  and  distance  In  the  patent,    (a) 

la  the  construction  of  grants,  both  course  and  distance,  must  give  way  to  natural  or 
artificial  monuments  or  objects;  and  courses  must  be  varied,  and  distances  length- 
ened or  shortened,  so  as  to  conform  to  the  natural  or  ascertained  objects,  or  bounds 
called  for  in  the  grant;  but  where  there  Is  nothing  In  the  conveyance  to  control 
the  call  for  course  and  distance,  the  land  must  be  run  according  to  the  course  and 
distance  given  in  the  description  of  the  premises.    (5) 

A  patent  of  land  from  the  United  States,  cannot  be  impeached  in  an  action  at  law 
on  the  ground  either  of  fraud  or  mUtake^  in  any  of  the  proceedings  required  as 
prerequisites  to  its  issuing,  by  one  claiming  under  a  subsequent  grant. 

▲  grant  of  land  (except  as  a  release)  is  inoperative  and  void,  if,  at  the  time  of  the 
grant,  the  lands  are  in  the  actual  possession  of  another  person,  claiming  under  a 
title  adverse  to  that  of  the  grantor,    (c) 

Ejectment  tried  at  the  Circuit  Court  for  the  county  of 
Monroe,  at  the  December  term,  1840,  before  the  Hon. 
Wm.  A.  Fletcher,  Presiding  Judge,  who  reserved  certain 
questions  arising  at  the  trial,  and  certified  them  to  this 
court  for  its  opinion  thereon.  The  questions  reserved 
appear  in  the  opinion  of  the  court. 

/.  P.  Christiancy^  H.  T.  Backus  and  Wm.  WoodbridgCy 
for  plaintifl*. 

A.  D.  Fraser  and  R,  3IcClellandy  for  defendant. 

(CK  fr)  Moore  v.  People,  2  Doug.,  480,  to  same  effect  See  also  Britton  v.  Ferry,  14 
IDch.,  SBl 

(e)  FoUovred  by  the  chancellor,  as  to  the  legal  title,  in  Oodfroy  v.  DIsbrow,  Walk  Ch.  R., 
980;  eviscerated  in  Stodcton  v.  Williams,  pott,  647;  abolished  by  1 7,  p.  S68,  of  R.  8. 
184A,  which  has  remained  in  force  ever  since;  reaffirmed  as  to  conveyance  prior  to  the 
fltatate  in  Hubbard  v.  Smith,  8  Mich.,  807 ;  reversed  in  Crane  v.  Reader,  81  Mich.,  85, 88. 
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• 

Raksom,  J. :  This  is  an  action  of  ejectment  brought  hy 
the  plaintiff  to  recover  the  possession  of  a  certain  tract  of 
land,  described  in  the  declaration. 

On  the  trial  of  the  cause  at  the  circuit,  the  plaintiff 
gave  in  evidence  a  patent  from  the  president  of  the  United 
States,  to  Gteo.  McDougal  and  Ibt&A  Ruland,  dated 
July  24, 1811,  executed  under  an  act  of  congress,  entitled 
'^  An  act  regulating  the  grant  of  laud  in  the  territory  of 
Michigan,''  approved  March  81,  1807,  under  which  he 
claimed  the  lands  in  question. 

The  patentees,  a  few  days  subsequently  to  the  date  of 
the  patent,  conveyed  the  land  to  Gov.  Hull.  In  181& 
Gov.  Hull  conveyed  to  Elkanah  Watson,  and  May  7y 
1835,  Watson  conveyed  to  the  plaintiff.  The  patent 
describes  the  land  as  bounded  on  the  east  by  a  tract  con* 
firmed  to  Rachael  Knaggs;  on  the  south  by  the  river 
Eaisin,  and  on  the  west  and  north  by  unconceded  lands 
of  the  United  States,  and  more  particularly  as  follows^ 
that  is  to  say  :  Beginning  at  a  post  on  the  north  border  of 
the  river  Baisin,  at  the  southwest  corner  of  the  tract 
confirmed  to  Eachael  Knaggs,  and  running  on  the  margin 
of  the  river,  up  stream,  81  degrees  west,  9  chains  and  6t> 
links ;  thence  along  the  side  margin,  up  stream,  porth,  64 
degrees  west,  11  chains  to  a  post;  thence  north,  19 
degrees  east,  299  chains  and  92  links,  to  a  post ;  thence 
south,  71  degrees  east,  20  chains  and  42  links,  to  a  post^ 
the  northwest  corner  of  the  tract  confirmed  to  Rachael 
Knaggs;  and  thence  south,  19  degrees  west,  299  chains 
and  58  links,  to  the  place  of  beginning;  containing  613 
and  64-100  acres.  The  tract  is  also  designated  as  No. 
428. 

The  west  line  of  the  Rachael  Knaggs'  tract  was  not 
disputed,  and  it  was  proved  that,  running  the  lines  and 
courses,  described  in  the  patent  for  tract  No.  428,  on  the 
ground  lying  west  of  it  as  claimed  by  the  plaintiff^  na 
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posts  mentioned  in  the  patent,  and  no  monuments  indi- 
<sating  a  line  coald  be  foirnd ;  and  there  was  no  evidence 
to  show  the  points  where  the  posts  had  been  placed,  or 
that  they  ever  had  been  placed  agreeably  to  the  patent 

A  plat  was  then  offered  in  evidence,  by  the  plaintiff, 
purporting  to  be  a  true  copy  of  that  part  of  Greeley's 
connected  map  of  private  claims  on  the  river  Kaisin,  which 
delineates  the  surveys  adjoining  claim  No.  428,  and  also  a 
map  purporting  to  be  a  copy  of  the  recorded  plat  in  the 
office  of  the  surveyor-general,  at  Cincinnati,  of  the  public 
surveys  (made  by  Joseph  Fletcher),  in  township  "So.  6 
«outh,  range  7  east,  showing  the  connection  with  the 
westerly  line  of  claim  No.  428.  These  maps,  with  the 
testimony  substantiating  them,  were  objected  to  by  the 
defendant,  but  admitted  by  the  couii;. 

The  plaintiff  further  offered  in  evidence,  as  proof  of 
the  original  field  notes  of  the  survey  made  by  Aaron 
<3lreeley,  who,  as  deputy  surveyor-general,  surveyed  the 
private  land  claims  on  the  river  Haisiu,  a  paper  writing, 
in  reference  to  which  it  was  proved  by  the  surveyor- 
general  and  the  chief  clerk  in  his  office,  that  they  were 
unable  to  state  whether  the  original  field  notes  of  the  survey 
of  private  land  claims  in  the,  now,  state  of  Michigan, 
which  were  made  prior  to  the  year  1815,  were  ever 
returned  to  the  office  of  the  surveyor-general ;  that  the  sur- 
veys were  made  by  Aaron  Greeley,  and  that  the  field  notes 
now  on  file  in  said  office,  appear  to  be  transcripts  from 
the  original  notes,  made  and  signed  by  him.  Copies  of 
«imilar  transcripts  of  the  surveys  of  several  tracts  of  land 
granted  for  private  claims,  on  the  river  Haisin,  and  near 
the  premises  in  question,  were  offered  in  evidence  by  the 
plaintiff,  all  which  were  objected  to  by  the  defendant,  but 
admitted  by  the  court. 

It  was  further  shown  by  the  surveyor-general  and  his 

«  ■ 

^bief  clerk,  that  the  only  returns  to  said  office  relative  to 
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said  claimB,  or  the  survey  thereof,  where  the  transcripts  of 
the  field  notes  aforesaid,  and  the  connected  map  hefore 
mentioned,  of  surveys  of  private  land  claims,  describing 
them  as  made  by  Aaron  Greeley. 

It  was  then  proved  by  the  defendant,  that  Aaron  Greeley 
surveyed  the  private  land  claims  on. the  River  Raisin, 
confirmed  under  the  act  of  congress  of  March  3,  1807, 
and  that  those  surve}*s  were  all  made  in  the  summer  of 
1810;  that  an  examination  of  the  lines  of  the  Rachael 
Knaggs'  tract,  and  of  some  other  lots  survej'ed  by  Greeley, 
had  been  made,  and  that  Greeley's  lines  were  marked 
upon  the  trees;  that  upon  examination  of  such  marks 
they  were  found  to  have  been  made  in  1810 ;  that  there 
was  found  a  full  and  distinct  line  of  that  age  parallel  with 
the  Rachael  Knaggs'  tract,  at  the  distance  of  9  chains  and 
37  links  west  of  it,  being,  according  to  defendant's  claim, 
the  east  line  of  his  land,  and  the  west  line  of  lot  No.  428 ; 
that  there  was  a  corner  tree  (marked  for  a  corner)  at  the 
northern  extremity  of  the  last  mentioned  line;  that  a  simi- 
lar line  was  found  running  east  from  this  corner  tree,  to 
the  northwest  corner  of  the  Rachael  Knaeirs'  lot,  and 
continuing  thtjnce  eastwardly,  forming  the  northern  boun- 
dary of  her  lot.  By  cutting  into  the  mark  on  the  corner 
tree  before  named,  there  were  found  the  figures  428, 
marked  with  an  iron,  and  made  at  the  time  of  the  original 
marking. 

It  was  proved,  by  a  witness  who  assisted  Greeley  in  the 
original  survey  of  the  claims,  that  said  line  was  actually 
run  and  marked  by  Greeley,  as  the  west  line  of  lot  No^ 
428  ;  that  this  was  the  last  line  run  by  him ;  that  Greeley'^ 
uniform  custom  was,  to  mark  his  lines,  in  said  surveys, 
upon  the  trees;  that  he  never  designated  such  linea 
or  corners  by  driving  stakes;  and  that  he  marked  the 
corner  trees  with  an  iron. 

An  examination  was  made  with  a  view  to  find  a  west 
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line  for  'No.  428,  as  claimed  by  the  plaintiff,  at  a  distance 
of  20  chains  and  42  links  from  Hachacl  Knaggs'  west 
line.  It  appeared  that  the  greatest  part  of  the  distance 
was  timbered  land,  and  of  a  growth  sufficiently  large 
to  have  received  marks  in  1810;  but  such  line  could 
nowhere  be  found ;  and  that  the  line  upon  the  north  did 
not  extend  further  west  than  to  the  corner  tree  before 
mentioned,  marked  428. 

It  was  shown,  by  copies  of  papers  on  file  in  the  land 
office  at  Detroit,  that,  in  the  application  of  McDouguU 
and.  Ruland,  to  the  land  commissioners,  for  allowance 
of  their  claim,  No.  428,  only  560  acres  were  claimed, 
whereas  their  patent  covers  613  and  64-100  acres. 

It  appeared  from  the  same  source,  that  the  certificate 
of  confirmation  of  lot  STo.  428,  was  signed  by  only  one 
of  the  three  commissioners,  then  in  office,  and  acting  under 
the  act  of  congress  before  referred  to.  And  James 
Abbott,  one  of  said  commissioners,  testified  that  such 
certificates  were  generally  signed  by  at  least  two  of  the 
board ;  he  knew  of  no  instance  where  it  had  been 
otherwise. 

The  defendant  further  proved,  that  the  unceded  lands 
belonging  to  the  United  States,  and  upon  which  lot  No. 
428  was  bounded  on  the  west,  were,  in  1819,  surveyed 
by  Joseph  Fletcher,  a  deputy  of  the  surveyor-general 
of  the  district ;  that  such  survey  extended  east,  over  the 
west  line  called  for  by  the  patent  for  tract  No.  428,  a 
little  more  than  one  half  the  width  of  said  tract ;  that  the 
east  line  of  the  survey  made  bj'  Fletcher  w^as  run  at  the 
distance  of  9  chains  and  37  links  west  of  the  tract  con- 
firmed to  Bachael  Knaggs,  and  about  three  or  four  rods 
east  of  the  line  run  by  Greeley,  in  the  summer  of  1810, 
as  the  west  boundary  of  lot  No.  428,  near  the  river  Raisin; 
and  that  the  two  lines,  in  running  back  from  the  river, 
converged,    so   as   to    meet   at  a  point  about  half  way 
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from  the  river  to  the  rear  of  lot  No.  428 ;  from  thence  to 
the  rear,  they  coincided. 

The  defendant  purchased  of  the  United  States,  several 
lots  of  land,  extending  from  the  river  Itasin  to  the  rear 
of  lot  428;  all  of  which  lots  overlapped  the  west  boun- 
dary of  No.  428,  according  to  the  patent  granted  to  Mc- 
Dougall  and  Ruland ;  extending  to  the  east  line  of  the  sur- 
vey made  by  Fletcher.  Of  these  lots,  the  defendant  had 
obtained  patents  from  the  president  of  the  United  States  as 
early  as  the  year  1824,  and,  at  the  date  of  the  deed  from 
Elkanah  Watson  to  the  plaintiff,  and  long  prior  thereto, 
was,  and  ever  since  had  continued  to  be,  in  th<e  actual, 
open  and  peaceable  possession  of  those  lots;  holding  and 
claiming  adversely  to  Watson  and  all  others,  by  virtue  of 
his  said  title  and  possession.  He  had  built  mills  and  made 
other  valuable  improvements  thereon.  It  was  further 
proved  that  Watson  never  was  in  possession  of  any  part  of 
the  premises. 

The  Circuit  Court  charged  the  jury,  that  the  evidence 
given  by  the  defendant,  respecting  the  line,  actually  run 
by  Greeley,  as  stated  by  witnesses,  for  the  west  line  of 
lot  No.  428,  could  not  control  the  courses  and  distances 
mentioned  in  the  patent ;  that  inasmuch  as  the  patent,  and 
the  original  survey,  designated  the  land  by  courses  and 
distances,  and  called  for  postSy  as  monuments  at  the  angles 
of  the  lots,  the  defendant,  if  he  claimed  a  line  different 
from  that  designated  by  such  courses  and  distances, 
was  bound  to  show  the  posts  referred  to  in  the  survey 
and  patent,  or  if  they  could  not  now  be  found,  he 
must  prove  where  they  were  actually  placed ;  that  proof, 
by  oral  testimony,  that  a  line  found  marked  upon  the  trees, 
was  the  actual  line  surveyed,  run  and  marked,  as  the 
west  line  of  said  lot,  by  the  government  surveyor,  could 
not  avail.  That  the  returns  and  field  notes  given  in  evi- 
dence w^ere  conclusive,  and  (in  the  absence  of  the  monu- 
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mentB  called  for  in  the  patent)  the  onlj  guide  to  be 
resorted  to,  and  whether  an  actual  location,  or  survey,  had 
been  made  or  not,  the  field  notes  and  return  could  not  be 
controverted  by  parol  evidence ;  that  these  papers,  if  the 
jury  believed  the  evidence,  they  were  to  take  as  the  true 
and  only  returns,  made  by  Greeley  in  the  case,  to  the 
office  of  the  surveyor-general ;  that  if  the  patent  had 
referred  to  a  marked  line,  the  defendant  might  have  shown 
it  to  be  in  a  different  place  from  that  indicated  by  the 
courses  and  distances ;  but  that  no  proof  of  different  kinds 
of  monuments,  indicating  said  line,  could  be  given,  and 
that  proof  of  the  line  marked,  was  not  evidence  of  the 
location  of  the  monuments  called  for  in  the  patent  and  field 
notes ;  that  there  being  evidence  in  the  case  that  the  posts 
called  for  in  the  patent  could  not  be  found,  and  no  evi- 
dence showing  where  they  were  actually  stuck,  the  plain- 
tiff was  entitled  to  have  the  tract  run  out  according  to  the 
courses  and  distances  mentioned  in  the  patent  and  survey 
of  Greeley,  and  was,  therefore,  entitled  to  the  whole  tract 
of  land  described  therein. 

The  court  also  charged  the  jury,  that  it  was  immaterial 
whether  the  certificate  of  confirmation,  under  which 
the  survey  was  made,  was  signed  by  a  majority  of  the 
board  of  commissioners  or  not,  and  that  the  jury  could 
not  inquire  whether  the  certificate  and  survey  under  it, 
were,  or  were  not,  in  accordance  with  the  confirmation; 
that  neither  fraud  nor  mistake  in  any  proceeding  anterior 
to  the  issuing  of  the  patent,  could  be  inquired  into,  or  could 
affect  the  results  of  this  trial ;  and  that  if  the  commis- 
sioners originally  confirmed  the  patentees  in  a  three  acre 
tract  only,  and  the  survey  was  actually  made  and  the  lines 
marked  in  accordance  with  such  confirmation,  and  after 
the  survey,  the  patentee  had  obtained,  by  fraud  or  other- 
wise, the  certificate  of  me  of  the  commissioners  only,  to 
such  allowance,  to  be  a  sevm  acre  tract,  and  said  surveyor 
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had  made  a  paper  return  in  accordance  therewith,  without 
going  upon  the  land  or  making  an  actual  survey  thereof^ 
and  the  patent  had  issued  for  such  seven  acre  tract,  still 
the  patantee  would,  by  law,  be  entitled  to  the  whole  tract 
described  in  his  patent  (if  the  same  could  be  located  on 
the  ground),  to  be  held  according  to  the  description  in  the 
patent 

And  the  court  further  instructed  the  jury,  that  if  they 
found  that  the  defendant,  on  the  seventh  day  of  Maj',  1835, 
the  date  of  Watson's  deed,  under  which  the  plaintiiF 
claims  title,  held  any  portion  of  the  land  claimed  by  the 
plaintiff,  by  open  and  adverse  possession,  they  would  find 
for  the  defendant  for  such  portion  ;  on  the  ground  that  the 
deed  from  TVatson,  to  the  plaintiff,  for  so  much  of  the  land 
as  was  thus  held  by  defendant,  was  inoperative  and  void. 

Upon  the  evidence  submitted,  and  the  charge  of  the 
court,  the  jury  found  a  verdict  for  the  plaintiff  for  so  much 
of  the  land  claimed  by  him,  as  was  not  shown  to  have 
been  held  adversely  by  the  defendant  at  the  date  of 
Watson's  deed,  May  7,  1835. 

This  case  presents  four  several  questions  for  our  con- 
sideration : 

1.  Whether  the  plats  and  maps,  found  in  the  ofiice  of 
the  surveyor-general,  at  Cincinnati,  were  competent  evi- 
dence, and  properly  admitted  by  the  court,  on  the  trial. 

2.  Whether  the  lines  and  monuments  found  on  the 
ground,  but  not  corresponding  with  the  calls  of  the  patent, 
are  to  control  the  courses  and  distances  given  in  the 
patent. 

8.  Whether  the  patent,  issued  to  the  plaintiff,  can  be 
impeached,  for  fraud  or  niistake,  in  any  of  the  proceedings 
anterior  to  the  issuing  of  the  patent,  in  an  action  at  law, 
by  one  claiming  under  a  subsequent  grant ;  or  whether  it 
is  conclusive  evidence  of  the  regularity  of  every  step 
prior  to  its  date ;  and. 
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4.  Whether  a  deed,  executed  wliile  a  third  person  is  iik 
possession,  holding  the  premises  adversely  to  the  grantor, 
is  inoperative  and  void. 

1.  From  the  view  we  take  of  the  tliree  last  questions- 
presented  by  this  ease,  it  is  unnecessary  to  consider  the 
first;  we,  therefore,  declare  no  opinion  upon  the  compe- 
tency of  the  evidence  offered  by  the  plaintiff,  and,  although 
objected  to  by  the  defendant,  admitted  by  the  court. 

2.  Whether  the  actual  lines  and  monuments  found  od 
the  ground,  are  to  control  the  courses  and  distances  called 
for  in  the  patent. 

The  question  is. in  general  terms,  whether  parol  evi- 
dence was  admissible  in  this  case,  to  explain  the  patent 
under  which  the  plaintiff  claimed  title;  whether  the- 
extent  of  the  grant  shall  be  determined  by  the  courses  and 
distances  given  in  the  patent,  or  by  the  marked  line,  corner 
tree,  etc.,  proved  by  the  witnesses,  but  not  called  for  in 
the  patent.  The  general  principle,  that  deeds  and  other 
instruments  in  writing  cannot  be  contradicted,  varied 
or  explained  by  parol  evidence,  is  established  by  numerous 
decisions,  and  cannot  now  be  denied.  We  have  only 
to  inquire,  therefore,  whether  the  patent  in  this  case 
is  one  admitting  of  explanation  on  the  ground  of  mistake, 
or  for  any  other  reason.  It  would  seem  that,  unless  there 
be  some  latent  ambiguity  in  the  language  of  the  instru- 
ment, in  relation  to  the  description  of  the  lands  granted,. 
no  parol  proof  is  necessary  or  proper. 

Where  is  the  ambiguity  in  the  patent  in  question  ? 

A  latent  ambiguity  arises  from  circumstances,  dehors  the 
instrument,  but  there  are  no  such  circumstances  creating- 
doubt  or  ambiguity  in  this  case.  The  granted  premises 
are  described  in  the  patent,  first  by  general  boundaries ; 
those  boundaries  are  found  precisely  according  to  the- 
call.  They  are  more  particularly  described  by  giving* 
the  boundaries  on  two  sides,  posts  at  the  corners  or  angles^ 
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and  courses  and  distances  on  every  side.  No  posts  are 
found,  nor  is  there  any  proof,  in  the  case  certified,  that 
any  were,  in  fact,  ever  placed  on  the  groond ;  on  the  con- 
trary, the  witness  stated  that  Greeley,  by  whom  the  grant 
was  surveyed,  never  drove  stakes,  but  always  marked 
standing  trees  for  the  corners.  The  proposition  was  not, 
then,  to  prove  to  the  jury  that  there  was  a  disagreement 
between  the  courses  and  distances,  and  the  monuments 
and  boundaries,  as  given  in  the  patent,  and  as  they  are 
found  on  the  land,  but  to  show  that  there  was  an  actual 
line  on  the  ground,  not  described  or  called  for  in  the 
patent,  but,  in  fact,  intended  by  the  surveyor,  Greeley,  as 
one  of  the  boundaries  of  the  plaintiff's  grant  To  admit 
parol  proof  of  a  marked  line,  nowhere  mentioned  in  the 
deed,  but  entirely  variant  from  its  calls,  would  serve  to 
render,  titles  to  real  estate  dependent,  not  on  deeds  of  con- 
veyance, and  the  language  of  the  grantor,  and  courses, 
distances  and  monuments,  but  on  the  mere  memory  of 
witnesses :    5  Greerd.  jR.,  602  (decided  in  1829). 

In  5  GhreenL  jR.,  503,  the  court  say:  "It  has  often 
been  decided  by  other  courts,  as  well  as  this,  that  where 
there  are  no  monuments  referred  to  in  a  deed  of  convey- 
ance, or  if  they  are  gone,  and  the  place  where  they 
originally  stood  cannot  be  ascertained,  the  courses  and  dis- 
tances mentioned  in  the  deed,  must  govern  the  parlies 
and  those  claiming  under  them ;  for  in  such  case  there 
can  exist  no  latent  ambiguity,  because  no  extrinsic  facts 
or  circumstances  exist  to  create  it." 

In  deciding  the  case  of  CMnoweth  et  al.  v.  Lessee  of 
Haskell  et  al.,  8  Pet  jR.,  96  (decided  in  1830),  Chief  Justice 
Marshall  used  this  language :  "  It  is  an  obvious  principle, 
that  a  grant  must  describe  the  land  to  be  conveyed,  and 
that  the  subject  granted  must  be  identified  by  the  descrip- 
tion given  of  it  in  the  instrument  itself.  For  the  purpose 
of  furnishing  this  description,  and  of  separating  the  land 
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from  that  which  is  not  appropriated,  a  survey  is  made.'^ 
**The  description  of  the  land  thus  made  by  a  survey  is 
transferred  into  the  grant.  It  consists  of  the  courses  and 
distances  run  by  the  surveyor,  and  of  the  marked  trees  at 
the  lines  and  corners,  or  other  natural  objects  which  ascer* 
tain  the  very  land  which  was  actually  surveyed.  The 
courses  and  distances  are  less  certain  and  permanent 
guides  to  the  land  actually  surveyed  and  granted,  than 
natural  and  fixed  objects  on  the  ground;  but  they  are 
guides  to  some  extent,  and,  in  the  absence  of  all  others^ 
must  govern  us.  If  a  grant  be  made  which  describes  the 
land  granted  by  course  and  distance  only,  or  by  natural 
objects  not  distinguishable  from  others  of  the  same  kind^ 
course  and  distance,  thoagh  not  safe  guides,  are  the  only 
guides  given  us,  and  must  be  used." 

Melvers*  Lessee  v.  Walker  et  al.y  4  Wheats  444  (4  Pet 
Gond.j  502),  decided  in  1819,  asserts  the  same  principle. 
The  court  say:  "If  nothing  exists  to  control  the  call  for 
course  and  distance,  the  land  must  be  bounded  by  the 
courses  and  distances  of  the  patent^  according  to  the  mag- 
netic meridian.  But  it  is  a  general  principle  that  the 
course  and  distance  must  yield  to  natural  objects  called 
for  in  the  patent.  All  lands  are  supposed  to  be  actually 
surveyed,  and  the  intention  of  the  grant  is  to  convey  the 
land  according  to  that  actaal  survey;  consequently,  if 
marked  trees  and  marked  courses  be  found,  conformably 
to  the  calls  of  the  patent,  or  if  water  courses,  or  moun- 
tains, or  any  other  natural  objects,  be  called  for  in  the 
patent,  distances  must  be  lengthened  or  shortened,  and 
courses  varied  so  as  to  conform  to  those  objects.'' 

Boardman  et  al.  v.  Lessees  of  Reed  et  al.j  6  Pet  Il,j  846 
(decided  in  1832);  WendeU  v.  The  People,  8  Wend.  jR.,  190 
(decided  in  1831);  Jackson  ex  dem.  Putnam  etal.  v.  BoweUy 
1  Gaines  -B.,  358;  7  Mass.  R.,  496;  8  Id.,  146;  4  GreenL^ 
496,  distinctly  affirm  the  principle  of  the  cases  previously 


50  CASES  IN  THE  SUPREME  COURT. 


Bruckner^s  Lessee  v.  Lawrenceb 


Above  cited.  I  take  it  then  to  be  a  settled  rule,  in 
the  construction  of  grants,  that  both  course  and  distance 
must  give  way  to  natural  or  artificial  monuments  or 
objects;  and  courses  must  be  varied  and  distances  length- 
•ened  or  shortened,  so  as  to  conform  to  the  natural  or 
ascertained  objects  or  bounds  called  for  in  the  grant;  but 
where  there  is  nothing  in  the  conveyance  to  control  the  call 
for  course  and  distance,  the  land  must  be  run  according 
to  the  course  and  distance  given  in  the  description  of  the 
premises.  In  Wendell  v.  The  People^  the  chancellor  reviews 
xtll  the  cases  upon  this  question,  and  declares  the 
law  to  be  as  above  stated.  The  only  case  I  have  found 
which  militates  against  this  rule  is  Conn  et  al.  v.  Perm  et 
-aly  1  Wash.  C.  C.  P.,  497  (decided  in  1818).  That  was  a 
circuit  opinion  of  Judge  Washington,  pronounced  in  a 
-chancery  case,  and  the  principle  of  his  decision  upon  the 
question  now  under  consideration,  has  been  since  over- 


;  ruled  again  and  again. 

I 


8.  The  next  question  propounded  is,  whether  the  patent 
issued  to  the  plaintiff  can  be  impeached  for  fraud  or  mis- 
take in  any  of  the  proceedings  anterior  to  its  date,  in  an 
action  at  law,  by  one  claiming  under  a  subsequent  grant? 

Upon  this  question  there  is,  apparently,  some  conflict  of 

authorities ;  but  we  think,  on  a  careful  examination  of  the 

groirnds  on  which  the  cases  are  severally  decided,  there 

will  be  found  no  disagreement  upon  the  general  principle 

involved. 

The  Circuit  Court  instructed  the  jury  that  the  patent 
was  conclusive  of  the  regularity  of  the  preliminary  steps; 
that  neither  fraud  nor  mistake  in  any  of  the  proceedings 
anterior  to  the  issuing  of  the  patent,  could  be  inquired  into. 
Was  such  instruction  proper?  The  defendant  alleges  it 
to  have  been  erroneous. 

The  first  case  cited  by  the  defendant's  counsel  was 
PM^s  Lessee  v.  Wendal  etal.,  9  CrancLy  87  (8  Pet.  Oond. 
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J2,,  286).  That  case  was  ejectment  in  the  Circuit  Court  for 
the  district  of  West  Tennessee,  and  the  decision  was  pre- 
dicated upon  a  statute  of  that  state,  which  provides  that 
an  elder  grant  founded  on  a  younger  entry,  shall  be  holden 
void.  The  court  held,  that,  under  that  statute,  the  prior- 
ities between  the  parties  were  examinable  at  law,  and  that 
a  junior  patent,  founded  on  a  prior  entry,  shall  prevail  in 
ejectment  against  a  senior  patent,  founded  on  a  junior 
entry. 

Huldekoper^s  Lessee  v.  BuiruSy  1  Wash.  C,  C  jR.,  113, 
(decided  in  1804),  is  also  cited  by  the  defendants.  This 
was  ejectment  also,  brought  in  the  Circuit  Court  for  the 
Pennsylvania  district.  The  land  in  dispute  was  granted 
under  a  statute  of  that  state,  passed  in  1792 ;  and  the  case 
seems  to  have  been  determined,  principally,  upon  a  con- 
struction of  the  peculiar  provisions  of  that  statute.  Never- 
theless, the  point  involved  here,  was  there  drawn  in  ques- 
tion. In  his  charge  to  the  jury  Judge  Washington 
remarked :  "  The  first  point  to  be  considered,  is  whether  a 
patent  is  conclusive  evidence  of  the  plaintift'^s  title ;  because 
if  that  be  the  case,  there  is  no  necessity  for  considering  the 
other  points.  A  patent  for  land  in  this  country  is  the  act 
of  a  public  officer,  who  acts  under  a  special  authority, 
delegated  to  him  by  law ;  and  which  prescribes  the  terms 
upon  which  it  is  to  be  granted.  If  it  is  to  be  granted 
upon  a  settlement  and  improvement,  or  upon  a  warrant 
properly  surveyed  and  located,  with  settlement,  etc.,  the 
patent  is  prima  facie  evidence  that  everything  is  regular ; 
and  everything  is  to  be  presumed  in  its  favor,  until 
proof  be  exhibited  to  the  contrary.  If  it  appear  that  there 
was  no  incipient  right  by  settlement,  or  warrant  and  sur- 
vey, with  settlement,  as  tlie  law  directs^  then  the  patent 
does  not  vest  a  title.  The  warrant  and  survey  give  an 
incipient  title,  to  be  consummated  by  settlement  and  resi- 
dence, of  which  title  the  patent  is  but  the  evidence.'* 
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Stringer  et  oL  v.  Yovng^s  Lessees  et  al.,  8  Pet  R.y  341  is 
also  relied  upon  by  the  defendant's  council.  This,  too, 
was  ejectment,  under  the  Virginia  land  laws.  At  the  trial 
in  the  circuit,  the  defendants  offered  proof  that  the  survey 
on  which  the  plaintiffs'  grant  was  predicated,  had  not 
been  returned  and  recorded  in  the  proper  office  that  the 
deputy  surveyor,  who  made  the  survey,  was  not  a  sur- 
veyor of  the  county  where  the  land  lay,  as  by  law  he 
should  be;  that  the  grant  issued  without  any  survey 
having  been  made,  and  that  the  register  of  the  land  office 
issued  the  grant  without  proper  authority,  and  that  the 
same  was  therefore  void.  All  which  proof  the  court 
rejected.  In  deciding  the  case  upon  error,  Chief  Justice 
Marshall  said :  '^  In  Virginia,  the  patent  is  the  completion 
of  title,  and  establishes  the  performance  of  every  prere- 
quisite. No  inquiry  into  the  regularity  of  those  prelimi- 
nary measures,  which  ought  to  precede  it,  is  made  in  atrial 
at  law.  No  case  has  shown  that  it  may  be  impeached  at 
law,  unless  it  be  for  fraud ;  not  legal  and  technical,  but 
actual  and  positive,  fraud  in  fact,  committed  by  the  person 
who  obtained  it;  and  even  this  is  questioned."  He  then 
proceeds  to  comment  upon  several  cases  decided  by  the  state 
courts,  and  says :  "  In  HambUdon  et  al.  v.  WellSy  reported 
in  a  note  to  1  Hen.  ^  Mumf.R.^  307,  the  defendants  offered 
evidence  to  prove  that  the  grant  under  which  plaintiff 
claimed,  was  defective  in  several  prerequisites  to  a  patent. 
The  Court  of  Appeals  in  Virginia  overruled  these  objec- 
tions ;  but  determined  that  the  court  below  erred  in  not 
permitting  the  appellants  to  give  evidence  that  the  plaintiff 
procured  the  plat  on  which  the  patent  was  obtained,  to 
be  returned  to  the  office,  knowing  that  an  actual  survey 
had  w^i  been  made."  The  Chief  Justice  adds:  ^^In  this 
case  the  objectionable  act  was  a  fraud  knowingly  committed 
by  the  patentee  himself.    Even  this  case  has  been  ques- 
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tioncd,  though  not,  as  far  as  ifi  known^  expressly  oyer^ 
raled. 

In  Witherington  v.  McDonaldy  1  Hen.  ^  Mumf.  jR.,  806y 
the  defendant  ofiered  evidence  to*  show  that  the  survey 
upon  which  plaintiff's  patent  was  founded,  was  illegal ; 
and  also  that  the  patent  was  obtained  upon  a  certificate 
signed  by  one  Lewis,  as  clerk  of  the  land  office,  instead  of 
being  signed  by  the  register  or  his  deputy,  as  is  required 
by  law.  The  testimony  was  rejected;  the  defendant 
appealed;  and  the  judgment  was  unanimously  affirmed  by 
the  Court  of  Appeals.  In  the  course  of  the  trial,  the  case 
of  Hambledon  v,  WeUs^  was  mentioned  by  several  of  the 
judges  with  disapprobation  ;  and  it  was  said,  that  a  single 
case,  decided  by  three  judges  against  two,  was  not  con* 
sidered  as  conclusively  settling  the  law." 

The  case  of  Hoofnagk  v.  Andersoriy  7  Wheat  JB.,  212,  is 
cited  in  the  same  opinion.  That  was  a  suit  in  chancery, 
brought  to  obtain  a  conveyance  for  a  tract  of  land  in  the 
Virginia  military  reserve,  in  the  state  of  Ohio,  for  which 
the  defendant  had  obtained  a  patent.  After  its  emana- 
tion, the  plaintiff  had  located  a  military  land  warrant  on 
the  same  land,  issued  for  services  performed  by  an  officer 
in  the  Virginia  line,  on  the  continental  establishment.  The 
services  performed  by  the  officer  on  whose  warrant  the 
defendant's  patent  had  been  issued,  were  in  the  state  line ; 
though  the  warrant  was  expressed,  by  mistake,  to  be  for 
services  in  the  continental  line.  The  court  said :  "  It  is 
not  doubted  that  a  patent  appropriates  the  land.  Any 
defects  in  the  preliminary  steps  which  are  required  by  law, 
are  cured  by  the  patent.  It  is  a  title  from  its  date,  and 
has  always  been  held  conclusive  against  all,  whose  righta 
did  not  commence  previous  to  its  emanation." 

In  Boardman  etal.  v.  The  Lessees  of  Reed  et  aLj  6  Pet.  R.y 
S42-7  (decided  in  1832),  also  cited  by  defendant's  counsel 
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upon  this  point,  the  court  instructed  the  jury  that  the 
grant  to  the  plaintiff,  which  was  given  in  evidence,  was  a 
complete  appropriation  of  the  land  therein  described,  and 
vested  in  the  patentee  the  title ;  and  that  any  defects,  in 
the  preliminary  steps  by  which  it  was  acquired,  were 
cured  by  the  grant  Judge  McLean,  in  delivering  the 
opinion  of  the  court,  said :  '^  There  can  be  no  doubt  of 
the  correctness  of  this  instruction.  This  court  have  repeat- 
edly decided  that  at  law,  no  facts  behind  the  patent,  can 
be  investigated.  A  court  of  law  has  concurrent  jurisdic- 
tion with  a  court  of  equity  in  matters  of  fraud ;  but  the 
defects  in  an  entry  or  survey,  cannot  be  taken  advantage 
of  at  law.  The  patent  appropriates  the  land,  and  gives 
the  legal  title  to  the  patentee.  The  District  Court  said 
nothing  more  than  this ;  and  it  was  justified  in  giving  the 
instruction,  by  the  uniform  decisions  of  this  court" 

Bagnell  et  al.  v.  Broderick^  18  Pet  i2.,  455-6*7  (decided 
in  1889),  is  then  cited  by  defendant's  counsel.  A  dissenting 
opinion,  delivered  in  the  case  by  Justice  McLsan,  seems  to 
be  more  particularly  relied  upon  ;  and  it  must  be  admitted 
that  the  argument  of  that  able  judge,  is  a  very  strong  one. 
The  facts,  too,  present  as  strong  a  case  for  the  defendants 
as  could  possibly  be  ima^ned.  And  if  the  decision  of 
that  case,  be  received  as  evidence  of  what  the  law  is,  the 
question  under  discussion  here,  is  put  entirely  at  rest. 
Broderick,  the  plaintiff,  claimed  by  virtue  of  a  patent  from 
the  United  States  to  one  Robertson,  dated  June  17, 1820. 
Byrne,  under  whom  the  defendants  claimed,  proved  a 
clear  eqtdtcMe  title  in  himself,  derived,  too,  from  Robertson, 
long  prior  to  the  date  of  the  plaintiff's  patent  Judge 
McLean  says:  "It  appears  that  the  patent  was  issued  to 
John  Robertson,  Jr.,  improperly;  as,  in  1809,  he  conveyed 
all  his  interest  in  the  land.  Before  the  emanation  of  the 
patent,  he  had  not  a  shadow  of  title,  either  equitable  or 
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legal,  to  the  land  in  dispate.  And  the  patent  must  have 
been  fraudulently  obtained  by  him  on  the  presentation  of 
the  certificate  of  location  made  by  Byrne.  The  evidence 
on  this  point  is  too  clear  to  be  controverted.  It  is  estab- 
lished by  deeds  executed  in  the  most  solemn  form,  and 
by  records  which  contain  the  highest  verity.  The  infer- 
ence of  the  fraud  is  as  irresistible,  as  are  the  facts  from 
which  it  is  inferred.  The  proof  of  Byrne's  title  is  irre- 
fragable. And  it  is  equally  clear,  that  Robertson  had  no 
title  to  the  land,  until  he  fraudulently  obtained  the  patent 
Having  no  shadow  of  right,  he  could  obtain  the  patent, 
in  his  own  name,  by  no  other  than  fraudulent  means.  And 
no  court  which  could  feel  itself  authorized  to  look  behind 
the  patent,  could  hesitate  to  pronounce  the  title  of  Byrne 
valid  agunst  the  patentee,  who  has  sought  to  cover  his 
fraud  by  this  legal  instrument"  This  case  arose  in  Mis- 
souri, and  was  one  of  the  New  Madrid  claims,  growing 
out  of  an  act  of  congress  passed  in  1815 ;  and  it  seems 
there  is  a  statute  of  that  state,  declaring,  in  effect,  that  a 
-court  of  law  may  do,  in  an  action  of  ejectment  what  it 
would  be  competent  for  a  court  of  chancery  to  do.  Judge 
McLeak's  opinion  is  evidently  based  upon  that  statute ; 
for  he  says,  again :  "  Why  may  not  a  court  of  law  protect 
the  better  right  of  Byrne  ?  The  right  may  be  investigated 
as  frilly,  and,  considering  the  nature  of  the  rights  under  the 
Missouri  statute,  as  safely  in  a  court  of  law  as  in  a  court 
of  chancery.  But  this  with  the  court  is  not  a  question  of 
policy.  It  is  a  rule  of  evidence  and  of  property  adopted 
by  the  state  of  Missouri,  and  our  whole  course  of  adjudi- 
cations requires  us  to  regard  it  There  is,  therefore,  no 
more  violation  of  principle  in  examining  the  title  of  Byrne 
at  law,  than  in  equity.  The  result  is  substantially  the 
same  in  both  modes ;  as  the  title  of  Byrne  must  be  pro- 
tected from  the  fraud  by  which  it  has  been  attempted  to 
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be  overreached  and  subverted."    And  he  adds :  "  Judging- 
from    the   evidence  of  this  case,  I    have  never   seen  a 
grosser  act  of  fraud,  than  the  obtainment  of  this  patent 
by  Robertson ;  eleven  years  after  he  had  conveyed  every 
vestige  of  right  in  the  land  which  was  relinquished  as  the 
consideration  to  the  United  States  for  the  location  in  con- 
troversy.    It  is  a  well  settled  principle,  that  fraud  may  be 
investigated  as  well   at  law  as  in  chancery;   and  I  am 
strongly  inclined  to  think  if  this  fraud  had  been  brought 
before  the  court  and  jury,  independent  of  the  statute  of 
Missouri,  they  must  have  determined  that  it  vitiated  the* 
patent." 

But  all  the  Judges,  except  Justices  MoLbak  and  Mc- 
KiNLEY,  adhered  t.o  the  decisions  formerly  made  upon  this 
question,  and  Justice  Catron,  who  delivered  the  opinion  of 
the  majority  of  the  court;  cited  the  cases  in  "Wheaton  and 
Peters,  which  I  have  before  referred  to,  adopting  their 
argument  and  language.  He  said :  **  The  patent  to  John 
Robertson,  Jr.,  is  deemed  to  have  been  issued  regularly ; 
and  we  must  presume  that  all  the  usual  incipient  steps  had 
been  taken  before  the  title  was  perfected.  The  patent 
merged  the  location  certificate  on  which  the  survey  was 
founded ;  so  that  no  second  survey  could  be  made  by  virtue 
of  the  certificate.''  "  Congress  has  the  sole  power  to 
declare  the  dignity  and  efiTect  of  titles  emanating  from  the 
United  States ;  and  the  whole  legislation  of  the  federal 
government,  in  reference  to  the  public  lands,  declares  the 
patent,  the  superior  and  conclusive  evidence  of  legal  title ; 
until  its  issuance,  the  fee  is  in  the  government,  which  by 
the  patent  passes  to  the  grantee,  and  he  is  entitled  to 
recover  the  possession  in  ejectment." 

The  counsel  for  the  plaintiffi  cited  for  our  considera- 
tion, upon  the  branch  of  the  case  now  under  consideration, 
many  of  the  authorities  already  adverted  to,  and  several 
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additional  ones^  all  bearing,  with  greater  or  less  might, 
upon  the  question.  But  we.  think  it  unnecessary  to 
analyze  or  comment  upon  them:  Stringer  et  aL  v.  Lessees  of 
Tcfungetal,  8  Pet  R.^  838-40-41;  Boardnian  et  al.  v.  Reed 
€t  al.,  6  Pet.  i?.,328,  842,813;  United  States  v.  Attedondo 
€t  al,6Pet.E.j  724-5-7-8-32;  Patterson  v.  Winn  et  al,b 
Pet  R.,  241 ;  Brown  v.  Jackson,  7  Wheat  R.,  218 ;  Jackson 
v.  Lawton,  10  Johns,  R.,  28. 

I  will,  however,  advert  for  a  moment  to  Johnson  v. 
Lawton,  10  Johns.  R.,  23,  that  being  a  case  in  a  state  court. 
The  plaintiff  claimed  under  a  patent  dated  October  28, 
1811,  and  the  defendant  offered  in  evidence  a  patent  to 
one  Allen  (under  whom  he  claimed),  dated  March  5,  1812. 
The  patent  to  Allen  recited  that  the  previous  one  to  the 
plaintiff  was  issued  through  mistake.  Defendant  also 
offered  to  prove  by  parol,  that  Allen  was  in  possession  of  the 
lot  in  controversy,  in  August,  1803,  and  had  paid  the  state 
treasurer  (1,430.60,  in  full  of  principal  and  interest  due 
for  the  lot.  The  court  rejected  the  defendant's  patent  and 
parol  evidence,  and  the  plaintiff  had  a  verdict  On  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial  the  case 
was  argued  in  the  Supreme  Court,  and  Kent,  then  Chief 
Justice,  delivered  the  opinion,  saying :  "  The  patent 
granted  to  the  plaintiff,  being  the  elder  patent,  is  the 
highest  evidence  of  title.  As  long  as  it  remains  in  force,  it 
is  conclusive  as  against  a  junior  patent  for  the  same  land. 

"  If  the  lands  passed  by  the  first  patent,  the  record  is 
without  operation  and  void.  It  has  been  the  uniform  prac- 
tice in  our  courts,  in  all  questions  of  title,  to  look  to  the 
elder  patent  and  give  it  effect.  Nor  can  the  court  take 
notice  of  any  equitable  claim  upon  the  general  govern- 
ment, which  a  third  person  might  have  had  in  respect  to 
the  lands  in  question,  prior  to  the  issuing  of  the  patent. 

"  Letters  patent  are  matters  of  record,  and  the  general 
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rale  is,  that  they  can  only  be  avoided  in  chancery,  by  a> 
writ  of  scire  faciaSy  sued  out  on  the  part  of  the  govern- 
ment, or  by  some  individual  prosecuting  in  its  name. 
This  is  the  settled  English  course,  sanctioned  by  numerous 
precedents ;  and  we  have  no  statute  or  precedent,  estab- 
lishing a  different  course  here." 

On  the  investigation  which  we  have  been  able  to  make 
of  this  question,  we  are  left  without  a  single  doubt  We 
think  the  charge  of  the  Circuit  Court  of  Monroe  county  to 
the  jury  on  this  point,  was  clearly  right. 

4.  The  remaining  inquiry  is,  whether  a  deed,  executed 
while  a  third  person  is  in  the  possession  holding  the  prem- 
ises adversely  to  the  grantor,  passes  the  title  so  as  to  enable 
the  grantee  to  recover  in  ejectment,  or  whether  it  is  inoper- 
ative and  void. 

The  first  question  is,  whether  the  doctrine  of  adverse 
possession  obtains  at  common  law. 

If  it  be  a  part  of  the  common  law,  not  repugnant  to  the 
ordinance  of  1787,  or  to  the  laws  of  Michigan  in  force  od 
the  7th  of  May,  1835,  and  be  applicable  to  our  condition 
and  circumstances,  it  was  then  of  force  here,  and  rendered 
the  conveyance  from  Watson  to  the  plaintiff  inoperative 
and  void  as  to  that  portion  of  the  land  claimed  by  the 
plaintiff,  which  the  defendant  held  adversely  to  him.  That 
the  selling  pretended  titles,  as  it  is  called,  was  in  viola- 
tion of  the  common  law,  before  the  enactment  of  the 
statute  of  82c2  Henry  VIIIj  cannot  be  questioned.  Partridge 
V.  Strange  et  oZ.,  Plowd.^  88,  expressly  affirms  the  pro- 
position.  Chief  Justice  Montaqub,  who  presided  in  the 
trial  of  that  case,  says:  ^^  It  seems  to  me  that  a  pretensed 
right  or  title  is  in  but  one  case,  and  that  is  where  one  is  in 
possession  of  lands  or  tenements,  and  another  that  is  out 
of  possession  claims  them,  or  sues  for  them ;  that  is  a  pre-- 
tensed  right  or  title.    Further—"  I  take  the  statute,  that  if 
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be  who  is  out  of  possession  bargains  or  sells,  or  makes 
any  covenant  or  promise  to  part  witb  tbe  land  after  he 
shall  have  obtained  possession  of  it — this  shall  be  within 
the  danger  of  the  statute,  whether  he  who  so  bargains, 
sells,  or  promises,  have  a  good  and  true  right  and  title  or 
not;  and  in  this  point  the  statute  has  not  altered  the  law^ 
for  the  common  law,  before  ibis  statute  was,  that  he  who 
was  out  of  possession  might  not  bargain,  grant,  or  let  his 
right  or  title,  and  if  he  had  done  it,  it  should  have  been 
void.*'  See  also  Co.  Litt.^  847.  In  New  York,  every 
grant  of  land  (except  as  a  release)  is  void  as  an  act  of 
maintenance,  if,  at  the  time,  the  lands  are  in  the  actual 
possession  of  another  person  claiming  under  a  title 
adverse  to  that  of  the  grantor.  This  principle  has  always 
been  received  as  settled  law  in  that  state.  Chancellor 
'Kkst  says:  ^^It  was  a  principle  conformable  to  the  whole 
genius  and  policy  of  the  common  law,  that  the  grantor  in 
a  conveyance  of  land  (unless  in  the  case  of  a  mere 
release  to  the  party  in  possession)  should  have  in  him  at 
the  time,  a  right  of  possession :"  4  Keiifs  Com.y  446-7. 
Blackstonb  says  the  same  doctrine  prevails  in  the  code  of 
all  well  governed  nations,  for  possession  is  an  essential 
part  of  title  and  dominion  over  property:  2  Bl.  Com.^  811. 
Chancellor  Kent  says  again  :  ^^It  seems  to  be  the  general 
sense  and  usage  of  mankind,  that  the  transfer  of  real 
property  should  not  be  valid,  unless  the  grantor  hath 
capacity  as  well  as  the  intention  to  deliver  possession  :'^ 
4  Kenfs  Com.j  448. 

That  the  inhibition  of  the  sales  of  pretended  titles,  con- 
stitutes a  part  of  the  common  law,  we  think  is  incontro- 
vertible. That  it  has  been  adopted  and  is  regarded  as 
such  by  most  of  the  states  of  this  Union  is  certain,  and 
we  can  discover  no  reason  why  it  should  not  be  so 
regarded  in  this  state.    Article  2,  of  the  Ordinance  of  1787, 
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before  referred  to,  provides,  among  other  things,  that  the 
inhabitants  of  said  territory  (meaning  the  territory  north- 
west of  the  river  Ohio),  shall  always  be  entitled  to  the 
benefit  of  judicial  proceedings  according  to  the  course  of 
the  common  law. 

The  instruction  given  to  the  jury,  therefore,  on  this 
point,  was  in  accordance  with  law. 
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Siuannah  Booth  t.  James  MoQueen. 

▲  defendant  who  is  found  goflty  and  adjudged  the  father  of  a  bartaxd  child,  and 
chargeable  with  its  maintenance,  on  complaint  under  the  provisions  of  Chapter  0, 
Title  9,  Part  1  of  the  R.  S.,  is  not  liable  for  the  costs  of  the  proceeding. 

Costs  are  In  consequence  of  some  default,  and  are  not  awsrded  bj  the  common  law, 
but  depend  entirely  upon  statutoiy  jnnovisions.  Where  no  authority  is  given  by 
statute  there  can  be  no  taxation. 

Fblch,  J. :  This  was  a  proceeding  against  the  defend- 
ant, upon  a  complaint  charging  him  with  being  the  father 
of  a  bastard  child,  tried  at  the  Eaton  Circuit,  under  the 
provisions  of  Chapter  6,  Title  9,  Part  1  of  the  R.  S. 
Upon  the  trial  of  the  cause  the  jury  found  the  defendant 
guilty,  and  an  order  was  thereupon  entered  adjudging 
him  to  be  the  father  of  such  child,  and  that  he  stand 
chargeable  with  the  maintenance  thereof,  and  pay  a  speci- 
fied sum  per  week,  to  said  Susannah  Booth.  The  only 
question  presented  in  the  case,  and  which  was  reserved 
by  the  presiding  judge  who  tried  the  cause,  is  whether 
the  defendant  is  liable  for  costs. 

The  chapter  of  the  revised  statutes  above  mentioned, 
which  comprises  all  the  provisions  of  law,  in  reference  to 
proceedings  in  cases  of  affiliation,  is  entirely  silent  as  to 
costs.  Costs  are  in  consequence  of  some  default,  and  are 
not  awarded  by  the  common  law:  Clinton  v.  Stroyig^  9 
J,  -B.,  870.  They  depend  entirely  with  us  upon  statu- 
tory provisions;  and,  where  no  authority  is  given  by  the 
statute,  there  can  be  no  taxation.  Chapter  1,  Title  5,  Part 
3,  of  the  Revised  Statutes,  contains  the  general  authority 
by  virtue  of  which  costs  are  taxed  in  this  state.  The  pro- 
visions of  this  statute  give  costs  to  the  plaintiff,  whenever 
he  shall  recover  judgment  in  any  action  or  proceeding  at 
law,  in  any  court  of  record,  in  the  cases  there  enumerated. 
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The  proceedings  in  cases  of  affiliation  are  of  a  pecnliar 
character,  defined  by  the  act  by  which  they  are  given^ 
and  clearly  not  within  the  cases  enumerated  in  the  chap- 
ter relative  to  costs  and  fees  above  mentioned.  There 
being,  then,  no  statutory  provisions  authorizing  the  Circuit 
Court  to  award  costs  against  the  defendant,  the  plaintiff's 
motion  for  such  taxation  must  be  denied. 


The  People  ▼.  Patrick  Kent. 

In  an  Indiotment  vmder  the  statute  (&  L.  18^0,  p.  At,  me.  1),  which  proridee  for 
the  puxUshment  **  of  larceny,  hy  stealins  of  the  property  of  cmotAer,"  "  any  bcmJb- 
nole,  danJk-MO,"  ete.,  a  description  of  the  property  stolen  as  hank-note»  or  batUb- 
MZto  merely,  f  (dlowinir  the  language  of  the  statute,  is  suffldlent  (a) 


An  allegation  in  such  indictment,  that  the  hank-hills  ware  the  ffoodt  and  ehatttU  of 
W.  and  K.,  is  a  sufficient  averment  that  they  were  their  property.  The  word 
ehatUU  denotes  property  and  ownership. 

Motion  in  arrest  of  judgment,  after  verdict  of  guilty^ 
on  the  trial  of  the  defendant  on  an  indictment  for  larceny 
in  the  Circuit  Court  for  the  county  of  Washtenaw,  before 
Hon.  Wm.  a.  Flbtchbb,  presiding  judge,  who  reserved 
the  questions  arising  on  the  motion  for  the  determination 
of  this  court.  The  grounds  of  the  motion  appear  iu  the 
opinion  of  the  court 

JS.  Mimdy^  prosecuting  attorney,  for  the  people. 

B.  S.  WUaon  and  0.  HawkinSy  for  defendant. 

Felch,  J, :  This  was  an  indictment  for  larceny,  charging 
the  defendant  with  stealing  ^^  six  promissory  notes,  issued 

(a)   Bice  t.  Peofde,  16  Mich.,  9,  18^  to  same  effect.  See  Brown  t.  People, »  Mich., 
S82;  Merwin  t.  People,  96  Mich.,  896;  C  L.  18n,  $  7»80. 
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by  the  Bank  of  Michigan ,  of  the  denomination  of  five 
dollars  each,  commonly  called  bank-bills^  of  the  value 
of  thirty  dollars ;  six  bank-bills,  each  of  the  denomina- 
tion of  five  dollars,  issued  by  the  Bank  of  Michigan, 
at  Detroit,  in  said  state,  of  the  value  of  thirty  dol- 
lars; six  bank-bills,  of  the  denomination  of  five  dollars 
each,  of  the  vi^ue  of  thirty  dollars,  of  .the  goodi  axid  chattels 
of  one  Samuel  Warner  and  one  George  Elinedob." 

The  defendant's  counsel  contended,  both  on  the  trial 
and  also  on  a  motion  in  arrest  of  judgment,  after  a  verdict 
of  guilty,  that  the  indictment  was  insufficient;  because, 

1.  It  does  not  set  forth  with  sufficient  certainty  a  bank- 
ing incorporation,  or  that  the  bills  were  issued  by  an  incor- 
poration having  power  to  issue  them;  that  stating  them 
to  have  been  issued  by  the  Bank  of  iifichigan,  without 
stating  them  to  have  been  issued  by  the  president,  direc- 
tors and  company  of  the  Bank  of  Michigan,  and  averring 
that  they  wore  issued  by  them  In  their  corporate  character^ 
is  insufficient. 

2.  It  does  not  aver  that  the  bills  stolen  were  payable  in 
money,  or  that  they  were  due  and  payable. 

8.  Nor  that  they  were  the  bills  of  the  Bank  of  Michi- 
gan, but  only,  that  they  were  issued  by  the  Bank  of 
Michigan. 

4.  The  description  of  the  bills  is  too  general,  and,  there- 
fore, bad. 

5.  The  allegation  that  they  were  the  goods  and  chattels 
of  Warner  and  Klinedob  is  insufficient 

The  questions  arising  upon  these  several  objections 
were  reserved  by  the  presiding  judge  for  the  determina- 
tion of  this  court 

The  statute  under  which  the  indictment  was  found 
(&  i.  1840,  p.  42)  provides  "that  every  person  who  shall 
commit  the  offense  of  larceny,  by  stealing  of  the  property 
of  another,  any  money,  goods  or  chattels,  or  any  bank-note^ 
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iank'biUy  bond,  promissory  note,  due-bill,  bill  of  exchange," 
-etc.,  ^'  shall,  on  conviction  thereof,  be  punished  by  imprison- 
ment," etc. 

By  the  common  law  no  indictment  could  be  sustained 
for  stealing  mere  chases  in  action.  This  rule  had  its 
•origin  long  anterior  to  the  establishment  of  banks,  and  the 
issuing  of  bank-notes  or  bills.  More  recently  this  species 
-of  property  has  become,  both  in  England  and  in  most 
of  the  states  of  this  Union,  the  subject  of  penal  statutory 
•enactments,  which  have  received  frequent  judicial  con- 
struction. 

It  is  laid  down,  as  a  general  rule,  that  when  the  subject 
matter  is  defined  by  statute,  the  descriptive  words  contained 
in  the  act  should  be  also  used  in  the  indictment;  and, 
although  it  is  said  to  have  formerly  been  the  practice,  upon 
^11  indictments  for  stealing  notes  or  other  written  securi- 
ties, to  set  out  the  notes  or  other  securities  at  full 
length,  yet  it  has  been  16ng  settled  that  they  may  be 
described  in  a  general  manner,  and  need  not  be  set  out 
verbatim :  2  Suss.  O.,  16&-70.  It  is  enough  if  the  indict- 
ment follow  some  of  the  descriptions  of  property  given 
in  the  statute.  The  indictment  in  Sex  v.  Johnsoriy  3 
M.  ^  SeLy  589,  for  embezzling  bank-notes,  under  39  (reo., 
3,  c.  85,  described  the  notes  as  ^^  divers,  to  wit,  nine  bank- 
notes, for  the  payment  of  divers  sums  of  money,  amount- 
ing in  the  whole  to  a  certain  sum  of  money,  to  wit,  the 
43um  of  £9,  of  like  lawful  money,"  etc.  The  court  held 
that  this  was  a  sufficient  description.  Lord  Ellenborough, 
O.  J.,  said  that  he  considered  that,  after  the  statute  had 
made  bank-notes  a  subject  of  larceny,  they  might  be 
described  in  the  same  manner  as  other  things  which  have 
an  intrinsic  value,  that  is  by  any  description  applicable  to 
them  as  a  chattel."  ^^  If  bank-notes  be  recognized  by  that 
description  in  the  act  of  parliament,  the  indictment  has 
done  enough  in  laying  them  under  that  description."    L£ 
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Blako  J.  observed  that,  '^  where  a  specific  thing  is  made 
the  subject  of  larceny,  it  is  only  necessary  to  describe  it 
as  such  specific  thing,  it  being  a  species  of  thing  that  i& 
the  subject  of  larceny,"  "  It  is  not  necessary  to  describe 
a  bank-note  particularly  as  a  bank-note  for  the  payment 
of  £1,  £5  or  £20,  because  for  whatever  sum  it  may  be 
payable,  it  is  still  a  bank-note."  "  No  further  description 
is  necessary  than  is  required  for  other  chattels  which  are- 
the  subject  of  larceny,  and,  under  the  general  name  of 
bank-note,  the  particular  species,  if  the  sum  for  which  the- 
note  is  payable  can  be  said  to  constitute  a  species,  may 
be  proved."  In  The  People  v.  Holbrooke  18  Johns.  iZ.,  90,. 
the  defendant  was  indicted  for  stealing  '^  four  promissory 
notes,  commonly  called  bank-notes,  given  for  the  sum  of 
$50  each,  by  the  Merchants'  Bank  in  the  city  of  New 
York,  which  were  then  and  there  due  and  unpaid,  of  the 
value  of  $200 ;  and  four  other  promissory  notes,  given  by 
the  same  bank,  for  $20  each,  which  were  then  due  and 
unpaid,  of  the  value  of  $80,  the  goods  and  chattels  of 
Peleg  Clark,"  etc.  It  was  objected  that  the  indictment 
should  have  set  forth  the  notes  more  at  large,  with  proper 
averments  of  the  authority  of  the  bank  to  issue  such  notes. 
But  the  court  decided  upon  this  point,  that  the  description 
was  sufficient;  that  the  notes  being  supposed  to  be  in  the 
hands  of  the  defendant,  it  was  impracticable  to  state  them 
in  hasc  verba ;  and  that  a  general  description  was  all  that 
was  required.  It  was  also  objected  in  the  case  last  cited, 
that  the  indictment  did  not  aver  the  notes  to  be  the  prop- 
eriy  of  any  person ;  but  only  that  they  were  the  goods  arvi 
chattels  of  P.  C.  The  statute  under  which  the  indictment 
was  found,  like  our  act  of  1840,  above  quoted,  made  it  a 
penal  offense  to  steal  any  bank-note,  etc.,  the  property  of 
another.  Btit  the  court  held  the  indictment  sufiicicnt,  and 
that  chattels^  when  so  applied,  denoted  property  and  owner- 
ship.   In  27i6  Commonwealth  v.  Richards^  1  Mass,  J?.,  337^ 
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the  indictmeDt  found  under  a  statute,  which  provided  that 
any  person  who  should  feloniously  steal  *<  any  note  or 
certificate  of  any  bank,  or- any  public  office,  securing  the 
payment  of  money  to  any  person,  or  certifying  the  same 
is  due,  shall  be  punished,"  etc,  alleged  that  the  defend- 
ant stole  ^^  a  bank-note  of  the  value  of  $10,  of  the  goods 
and  chattels  of  A.  B. ;"  and  it  was  held  sufBcient  on 
motion  in  arrest  of  judgment,  assigning  as  reasons  that  the 
bank-bill  was  insufficiently  described  in  the  indictment; 
it  not  appearing  to  have  been  issued  by  any  bank  author- 
ized to  issue  bills,  or  that  it  contained  any  promise  by 
any  person,  etc.  See  also  Comrnxmwealih  v.  Oary,  2  Pick. 
R.,  47. 

Our  statute  having  made  the  stealing  of  bank-bills  or 
notes  eo  nomine  larceny,  the  principles  established  by  the 
authorities  above  cited  apply  in  this  case.  The  descrip- 
tion as  bank-biUs  or  notes  merdyy  following  the  language  of 
the  statute,  is  sufficient  It  is  enough  to  state  the  larceny 
to  have  been  committed,  by  stealing  that  which  the 
statute  has  described  as  the  subject  of  larceny. 

Let  us,  however,  examine  in  detail  the  several  objec- 
tions urged  to  this  indictment. 

1.  It  was  not  necessary  to  set  out  the  act  of  incorpora^ 
tion  of  the  bank  by  which  the  bills  purport  to  have  been 
issued,  or  that  they  were  issued  by  an  incorporation  having 
power  to  issue  them,  as  urged  by  the  first  objection 
taken  to  this  indictment.  This  is  decided  by  Bex  v.  John- 
sen,  People  i\  JHolbrookj  and  Commonwealth  v.  BiehardSj 
above  cited.  Nor  is  there  any  force  in  the  objection,  that 
the  bills  are  stated  to  have  been  issued  by  the  bank  of 
Michigan,  instead  of  the  president,  directors  and  company 
of  the  Bank  of  Michigan.  The  naming  of  the  Bank  is 
only  descriptive  of  the  bill  or  note,  and  the  description 
in  the  indictment  is  itself  perfect  without  it.  If  it  is 
found  to  vary  from  the  true  corporate  name  of  the  institu- 
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tion  by  which  the  stolen  bills  were  in  fact  issued^  it  would 
be  no  cause  for  arresting  the  judgment.  Such  variance 
could  only  be  taken  advantage  of  by  objection  to  the 
admissibility  or  sufficiency  of  the  evidence  on  the  trial. 

2.  Neither  was  it  necessary  that  the  indictment  should 
aver  that  the  bills  stolen  were  payable  in  money,  or  that 
they  were  due  and  payable,  as  urged  by  the  8ec<md  objec- 
tion. The  statute  does  not  require  it.  And  in  Rex  v. 
Johnsorij  where  an  indictment  under  a  similar  statute 
described  the  notes  as  bank-notes  for  the  payment  of  moneys  it 
was  said  by  the  court  that  the  description  was  larger  than 
the  statute  required.  See  also  Commonwealth  v.  RkhardSy 
above  cited. 

8.  If  it  was  necessary,  as  assumed  by  the  third  objec- 
tion, that  the  indictment  should  aver,  that  the  bills  were 
the  bills  of  the  Bank  of  Michigan,  we  think  the  words 
used  were  sufficient  The  issuing  of  a  bill  by  the  bank, 
as  stated  in  the  indictment,  is  equivalent  to  a  statement 
that  it  was  a  bill  of  the  bank. 

4.  The  fcfwrth  objection,  viz.,  that  the  description  of  the 
bills  \b  too  general,  is  fully  answered  by  the  principles  and 
authorities  above  referred  to. 

5.  We  have  already  seen  that  the  very  point  raised  by 
the  fifth  and  last  objection^  was  expressly  decided  in  The 
People  V.  Holbrook.  The  allegation  that  the  bills  were 
the  "  goods  and  chattels  '*  of  Warner  and  Klinedob,  is  a  suffi- 
cient averment  that  they  were  their  property.  The  word 
chattels  denotes  property  and  ownership. 

We  are  of  opinion  that  the  indictment  was  sufficient. 
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Lydia  Pullen  ▼.  The  People. 

The  return  of  e  court  of  special  aeasioiis  to  e  cerHomri,  stated  that  on  complaint  for* 
larcenj,  L.  P.  and  one  R.  C.  were  jointly  arrested  and  Jointly  examined,  and  that 
a  separate  trial  was  granted  to  L.  P.  on  request  of  her  counsel,  merely.  Held 
equivalent  to  a  statement  that  they  were  jointly  charged  In  the  same  complaint 
with  the  commission  of  the  same  offense. 

Where  two  persons  are  jointly  charged  in  the  same  complaint  with  the  commissioD 
of  the  same  offense,  and  neither  of  them  has  been  either  acquitted  or  convicted, 
the  hushand  of  one  is  not  a  competent  witness  for  the  other,  who,  by  leave  of  tb» 
court,  is  tried  separately,    (a) 

In  error  on  certiorari  from  tbree  justices  of  the  peace 
for  the  county  of  Wayne,  composing  a  court  of  special 
sessions.  The  return  to  the  certiorari  shows  that  on  com- 
plaint made  pursuant  to  the  statute  {S.  L.  1840,  p.  66-7), 
charging  Lydia  Pullen,  the  plaintiif  in  error,  and  one 
Roxy  Calkins  with  larceny,  they  were  jointly  arrested, 
and  jointly  examined ;  that  a  separate  trial  was  granted 
to  the  plaintiff  in  error  on  request  of  her  counsel,  merely^ 
and  that  she  was  tried  by  a  jury  before  said  court  May 
24, 1841.  On  the  trial,  Warner  Calkins  was  offered  as  a 
witness  for  the  plaintiff  in  error,  and  rejected  by  the  court 
as  incompetent,  because  he  was  the  husband  of  Boxy 
Calkins,  who  was  arrested  and  examined  jointly  with  the 
plaintiff  in  error. 

A.  ^  H.  H,  UmmonSf  for  the  plaintiff  in  error. 

J".  A.  Van  Dyke,  for  the  people. 

Feloh,  J. :  The  only  question  presented  by  this  case 
is,  whether  Warner  Calkins  was  properly  rejected  by  the 
court  as  an  incompetent  witness  for  the  plaintiff  in  error. 

It  is  contended  by  the  counsel  for  the  plaintiff  in  error, 

(a)  The  disability  growing  out  of  the  marital  relation  has  been  removed  by 
statute:  Morrisey  v.  People,  11  Mich.,  8S7;  but  the  case  so  far  as  it  decides  that  a  party 
in  the  same  indictment  is  not  a  competent  witness  for  his  co-defendant  until  he  haa 
been  either  acquitted  or  convicted  is  affirmed  in  Grimm  v.  Feofde,  14  Mich.,  800,  and 
the  disability  is  held  not  to  be  removed  by  statute. 
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that  the  return  does  not  show  that  the  plaintiff  and  Rozy 
Calkins  were,  in  fibct,  charged  jointly  with  committing  the 
offense. 

By  the  provisions  of  the  statute  organizing  courts  of 
special  sessions  {S.  L.  1840,  p.  67,  sec.  8),  the  warranty 
hy  virtue  of  which  the  defendant  is  arrested,  is  required 
to  recite  the  accusation  charged  in  the  complaint ;  and,  by 
sec.  11,  it  is  provided  that,  when  the  defendant  is  brought 
before  the  court  of  special  sessions,  the  charge  as  stated  in 
the  warrant  of  arrest  or  commitment  shall  be  distinctly 
read  to  him  and  he  is  required  to  plead  thereto.  This 
charge  is  the  same  as  an  indictment  in  a  court  of  record, 
and  must  be  against  all  who  are  mentioned  in  the  warrant 
of  arrest.  The  statement  in  the  return,  that  the  two  were 
jointly  arrested  and  jointly  examined,  and  that  a  separate 
trial  was  granted  to  the  plaintiff  in  error,  must  be  con- 
sidered the  same  as  a  statement  that  they  were  jointly 
charged  in  the  same  complaint,  with  the  commission  of  the 
same  offense,  and  is  the  same  in  effect  as  a  charge  against 
two  in  an  indictment. 

It  appears  to  be  a  well  settled  rule  of  evidence  that  a 
party  in  the  same  indictment  is  not  a  competent  witness 
for  his  co-defendant,  until  he  has  been  first  either  acquitted 
or  convicted ;  and  whether  the  defendants  be  tried  jointly 
or  separately  does  not  vary  the  rule:  People  v.  Bill,  10 
Johns.  JR.,  95 ;  The  State  v.  Mooney  etal.,!  Yerg.  Tenn.  -B., 
431 ;  1  Ph.  Ev.,  62 ;  Commonwealth  v.  Marsh  ^  Barton,  10 
Pkk.  J?.,  57. 

The  rule  of  law  seems  to  be  almost  universal,  that,  where 
either  husband  or  wife  is  incompetent,  whether  in  a  civil  or 
a  criminal  case,  the  other  is  incompetent  also:  2  Stark.  Ev.y 
707.  This  incompetency  is  founded  in  part  on  the  identity 
of  their  legal  rights  and  interests,  and  in  part  on  prin- 
ciples of  public  policy,  which  protect  domestic  quiet  and 
harmony,  and  forbid  the  manufacture  of  evidence  to  secure 
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an  object  in  which  both  are  interested.  In  The  Common" 
wealth  V.  Marsh  et  al.y  cited  above,  Wilde,  J.,  states  as  a 
reason  why  one  of  two  co-defendants  jointly  indicted  for 
altering  a  forged  note,  and  whose  trial  had  been  postponed, 
was  an  incompetent  witness  for  the  other,  that  ^^  if  parties 
charged  with  an  offense  were  permitted  to  testify  for  each 
other,  they  might  escape  pnnishment  by  perjury,"  By 
obtaining  separate  trials,  each  ^'defendant  in  his  turn  might 
be  admitted  to  testify,  and  thus  they  would  be  allowed 
mutually  to  protect  each  other  and  to  evade  the  ends  of 
justice."  If  the  interest  of  a  co-defendant  in  the  investiga- 
tion of  a  crime  in  which  he  is  charged  to  have  participated 
is  such  as  to  render  him  incompetent,  surely  his  wife,  or, 
if  the  wife  be  indicted,  her  husband,  would  be  incompetent 
for  the  same  reason. 

But  we  are  not  without  authorities  on  the  question  pre- 
sented by  this  case.  In  The  CornmonwedUh  v.  Easland  et  al.^ 
1  Mass.  Tt.y  15,  five  persons  were  indicted  for  assault  and 
battery,  and  were  on  trial  together.  The  wife  of  one  of 
the  defendants  was  offered  as  a  witness  in  behalf  of  the 
other  four.  The  court  ruled  unanimously  that  she  could 
not  be  examined,  and  remarked  that,  if  the  other  defend- 
ants wished  for  the  benefit  of  her  testimony,  they  should 
have  moved  to  be  tried  separately  from  her  husband. 
This  remark  was  a  mere  dictum,  the  question  of  the  com- 
petency of  the  wife  on  their  separate  trial  not  being 
before  the  court  This  case  is  cited  in  1  Cow.  ^  Hill's 
Notes  to  Ph.  Ev.j  148,  where  the  authors  not  only  question 
the  authority  of  this  dictum^  but  cite  the  case  of  the  People 
V.  BlUj  10  Johns.  i2.,  95,  as  establishing  the  doctrine  that 
one  defendant  was  not  a  competent  witness  for  his  co-defend- 
ants where  they  severed;  from  which  they  deem  it  a 
necessary  inference  that  the  wife  of  such  defendant  would 
also  be  incompetent.  In  the  People  v.  John  Colboum  and 
Elizabeth   Weir,  1  WheeWs   Or.  Ca.,  497,  the  defendants 
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were  jointly  charged  in  an  indictment  with  forging  a  check 
on  the  IN'orth  River  Bank*  Colbarn  only  was  put  upon  his 
trial ;  and  Edward  Weir,  the  husband  of  Elizabeth  Weir, 
was  called  as  a  witness.  The  court  rejected  the  testimony, 
and  decided  that,  to  render  the  witness  competent,  his 
wife,  Elizabeth  Weir,  must  first  have  been  tried  and 
acquitted  by  the  jury. 

In  South  Carolina  a  different  rule  appears  to  have  been 
adopted :   State  v.  Anthony j  1  Mc Cord's  i2.,  285. 

Judgment  bdow  affirmed. 


Homer  and  Adams,  Administrators  of  Woodruff,  ▼.  Fellows* 

Evidenoe  of  the  statement  of  an  agent,  made  nine  months  after  he  had  sold  propefty 
for  hiB  principal,  that  he  knew  at  the  time  of  the  sale  that  it  was  good  for  nothing, 
is  inadmissible  to  aifeot  the  rights  of  his  principal,    (a) 

Sridence  that  the  vendor  of  property  represented  to  the  purchaser,  at  the  sale,  that 
it  was  good,  without  knowing  it  to  be  so,  and  that  it  prored  to  be  bad,  will  not  estab- 
hah  fraud  in  the  oontract  of  sale.  It  must  be  further  proTed  that  the  vendor  knew 
such  representation  to  be  false  when  he  made  it. 

Representations  as  to  the  quality  of  progprty,  made  by  the  vendor  pending  a  negotia- 
tion for  its  sale,  are  merged  in  an  express  warranty  of  such  quality,  made  by  him  on 
the  consummation  of  the  contract  of  sale  which  results  from  such  negotiation;  and, 
anleas  the  purchaser  can  prove  that  such  representations  were  known  by  the  vendor 
to  be  false  when  he  made  them,  and  thus  establish  frauds  he  must  rely  solely  upon 
the  warrant,  for  the  remedy  of  any  injury  sustained  In  consequence  of  the  false- 
hood  of  such  representations. 

The  agent  of  W.  sold  a  fannlng-mill  to  F.,  repreMenUng  that  it  wcu  goods  and  vxniid 
do  a  good  buwneu^  and  took  F/s  note  for  it,  to  which  it  was  added,  that  the  note 
was  given  for  the  mill,  which  was  warranted  to  be  good  and  to  do  a  good  business, 
and  that  if  it  was  not  good,  F.  was  to  have  the  privilege  of  returning  it  within  a 


(a)   Same  principle:  Benedict  v.  Denton,  Walk.  Ch.,  886;  Oonverse  v.  Blumrich,  14 
Mich.,  110, 12S. 
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Mrtain  tfme,  and  W.  was  to  fonilili  a  new  mill,  fn  jfgnhame,  whieh  dumld  be  good- 
In  an  action  bj  W.*8  admlntatrafeon,  on  the  note,  Hdd,  that  im\t>m  it  waa  shown 
that  W.  or  his  agent  kmew  at  the  time  of  the  sale  that  the  mM  was  not  good,  F.  wa» 
bound  to  retom  it  according  to  the  condition  annered  to  the  note,  before  he  eoold^ 
and!  himself  of  anj  defect  in  the  mill  on  his  defense. 

Case  certified  to  this  court  by  the  presiding  judge  of 
Washtenaw  Circuit  Court,  for  the  determination  of  ques- 
tions reserved  at  the  trial. 

E.  W.  McrgaUj  for  the  plaintiffs. 

E.  Lawrenctj  for  the  defendant. 

Ransom,  J. :  This  case  was  tried  in  the  Washtenaw 
Circuit  Court,  on  appeal  from  a  justice  of  the  peace.  The 
action  was  brought  bj  the  plaintiffs,  as  administrators  of 
E.  Woodruff,  deceased,  for  the  recovery  of  the  amount 
claimed  to  be  due  upon  the  following  note  or  contract 
made  by  the  defendant : 

« ^^20.         ,  Low,  Sept  8, 1837. 

^^  One  year  from  the  first  day  of  January  next,  for  value 
received,  I  promise  to  pay  E.  Woodruff  or  bearer,  twenty- 
dollars,  with  use.  The  above  note  was  given  for  a  fanning- 
mill,  which  was  warranted  to  be  good  and  to  do  good 
business.  If  not  good,  the  signer  has  the  privilege  of 
returning  it  to  Woodruff's  shop,  in  Plymouth,  in  the 
month  of  January  next,  at  which  place  said  Woodruff 
agrees  to  furnish  a  mill,  which  shall  be  good,  in  exchange 
therefor.  Fbstus  A.  Fellows.'' 

To  the  declaration,  which  was  in  assumpsit  upon  this 
instrument,  the  defendant  pleaded  the  general  issue,  set-off^ 
want  of  consideration,  and  that  the  note  was  fraudulently 
obtained. 

On  the  trial  the  defendant  introduced  evidence  to  prove 
that  one  Odell,  who  acted  as  the  agent  of  Woodruff  in 
making  the  sale  of  the  fanning-mill  mentioned  in  the  note 
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or  coDtracty  and  for  which  the  note  was  given,  represented, 
at  the  time  of  the  sale,  that  the  mill  was  good  and  would  do 
a  good  business. 

He  then  offered  to  prove  that,  about  nine  months  after 
the  sale,  Odell,  being  still  the  agent  of  Woodruff,  stated 
to  the  defendant,  that  he,  Odell,  knew^  at  the  time  of  the 
sale  of  the  mill,  that  it  was  good  for  nothing ;  which  evi- 
dence, being  objected  to  by  the  plaintiffs,  was  rejected  by 
the  court 

The  defendant  further  proved  that  the  mill  was  worth- 
less, although  Odell  did  not  know  whether  it  was  good  or 
not  at  the  time  of  the  sale ;  that,  in  February,  1888,  he 
returned  it  to  the  shop  of  Woodruff,  who  was  absent,  and 
the  foreman  of  the  shop  offered  him  another  mill  in 
exchange,  which,  however,  he  did  not  take  at  that  time ; 
nor  did  Woodruff  accept  the  old  mill  on  his  return. 

The  court  refused  to  charge  the  jury  that  if  Odell,  the 
agent  of  Woodruff,  represented  the  mill  o^  good  not  know- 
ing whether  it  voas  good  or  not^  and  it  turned  out  to  be  not  good, 
it  was  evidence  of  fraud  in  obtaining  the  note. 

The  court  charged  the  jury  that,  unless  Woodruff,  or  his 
agent  knew  the  mill  was  not  good,  the  defendant  was  bound 
to  return  the  same  according  to  the  condition  of  the  note 
or  contract,  before  he  could  avail  himself  of  any  defects 
in  the  mill  as  a  defense  to  this  action. 

The  jury  found  a  verdict  for  the  plaintiffs. 

Upon  this  statement  of  facts,  which  is  properly  certified 
to  this  court,  the  following  questions  arise : 

1.  Was  the  evidence  offered  by  the  defendant  to  prove 
the  declarations  of  Odell,  the  agent  of  Woodruff,  made 
subsequently  to  the  sale  of  the  mill  and  to  the  execution 
of  the  note  given  for  it  by  the  defendant,  properly  rejected 
by  the  court  ? 

We  are  clearly  of  the  opinion  that  the  evidence  was 
|>roperly  rejected.     The  statements  and  declarations  made 
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by  an  agent  while  he  is  contracting  for  his  principal,  withia 
the  scope  of  his  authority,  and  having  reference  to  the 
subject  matter  of  such  contract,  constitute  a  part  of  the  res^ 
gestcSj  and  may  be  given  in  evidence  to  affect  his  principal ; 
but  not  what  he  says  at  another  and  subsequent  period. 
His  declarations  are  received,  not  as  admissions  of  hi» 
principal,  but  as  part  of  the  res  gestae :  Haven  v.  Brawny 
7  Greenl.  J?.,  424;  Leeds  v.  Marine  Ins.  Co.  of  Alexan^ 
dria^  2  Wheats  380;  Fairlie  v.  Hastings,  10  Ves.,  123; 
WestcoU  V.  Bradford,  3  Wash.  C  C.  B.,  500;  ThaUhmer 
V.  Brinkerhoff,  4  WeM.  J?.,  394  ;  1  Esp.  Cos.,  375 ;  7  Serg^ 
and  Bawle  iJ.,  109 ;  2  Pick.  iJ.,  532. 

2.  Did  the  court  err  in  refusing  to  instruct  the  jury  that 
if  Odell,  the  agent,  represented  the  mill  as  good,  not  knouh 
ing  it  to  be  so,  and  it  proved  to  be  not  good,  it  was  evidence 
of  fravd  f 

We  think  not.  Whatever  representations  were  made 
by  Odell  in  relation  to  the  quality  of  the  mill,  pending  the 
negotiation,  were  merged  in  the  written  contract  in  which 
the  negotiation  resulted.  The  defendant  chose  to  reduce 
those  representations  into  an  express  warranty.  Upon 
that  he  must  rely,  unless  there  was  actual  fraud  in  the 
sale.  In  Culver  v.  Avery,  7  Wend.  B.,  386,  the  court  say  : 
"  Whatever  is  said,  in  good  faith,  in  a  treaty  for  a  sale  or 
purchase,  is  merged  in  the  purchase  itself,  when  consum- 
mated, and  you  cannot  overhaul  it,  whether  the  represen- 
tations were  true  or  false ;  but  it  is  otherwise  if  they  were 
known  to  be  false  when  made."  So  also,  Welsh  v.  Carter y 
1  Wend.  B.,  189. 

3.  Did  the  court  err  in  charging  the  jury  that,  unless 
Woodruff  or  his  agent  knew  the  mill  was  not  good,  the 
defendant  was  bound  to  return  it  according  to  the  condi- 
tion of  the  note  or  contract,  before  he  could  avail  himself 
of  any  defect  in  it,  on  his  defense  ? 

We  think  the  court  charged  the  jury  correctly.     HHU 
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V.  Samdster  et  al,j  8  Cowm  33,  bears  directly  upon  this 
poiDt.  The  action  was  upon  a  note  given  by  the  defend- 
ants, for  a  church  bell.  The  plaintift*,  at  the  time  of  the 
sale,  agreed  in  writing  to  warrant  the  bell  not  to  crack  for 
one  year ;  and  to  recast  it  if  it  should  crack  within  that 
time.  It  was  proved  on  the  trial,  that  at  the  time  of  the 
purchase,  Hills,  the  plaintiff,  and  one  Hanks  were  in  com- 
pany ;  that  the  bell  cracked  within  the  year,  and  that  the 
defendants  went  to  the  place  where  Hanks  had  formerly 
kept  his  shop  in  Auburn,  to  get  it  recast,  but  he  had  left 
tbe  country,  and  they  could  not  find  him.  In  deciding  the 
case,  the  court  said  :  ^*  It  was  provided  that  if  there  should 
be  a  breach  of  warranty,  the  defendants  should  be  entitled 
to  redress  by  having  the  bell  recast.  Until  there  was 
a  refusal  to  comply,  there  was  no  right  of  action  in  the 
defendants.  The  evidence  was  insufficient  to  show  that 
the  persons  warranting  were  in  default.  For  aught  that 
appears,  Hills  was  at  his  place  of  business,  ready  and 
willing  to  recast  the  bell;  and  yet  no  application  was 
made  to  him.  Damages  for  non-performance  do  not  arise 
in  snch  a  case,  until  neglect  or  omission  be  shown,  after  a 
request  to  perform." 

But  in  Pinney  v.  HaUj  1  SiU  i?.,  90,  the  facts  were 
almost  identical  with  those  of  the  present  case,  and  the 
court  remarked :  "  It  is  quite  clear  upon  the  evidence,  that 
the  plaintiffs  were  ready  and  willing  to  take  back  the  first 
mill  and  furnish  the  defendant  with  another,  in  pursuance 
of  the  contract.  The  defendant  declined  taking  another. 
The  parties  provided  by  the  contract  what  should  be  done, 
in  case  the  defendant  should  be  dissatisfied  with  the  mill. 
He  was  to  return  it  and  take  another.  That  was  his 
remedy.  He  had  no  right  to  refuse  taking  another  mill, 
and  then  insist  on  an  abatement  in  the  price  agreed  to  be 
paid  for  the  first." 

In  the  case  at  bar,  the  defendant  did  not  even  return  the 
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mill  until  after  the  time  had  elapsed  within  which,  hy  the 
contract,  he  had  a  right  to  do  so.  The  defendant's  agree- 
ment to  pay  the  contract  price  for  it  had  become  fixed  and 
absolute.  The  plaintiff  was  then  under  no  obligation  to 
receive  back  the  first  mill  and  furnish  the  defendant  with 
another,  but  had  a  right  to  insist  upon  the  payment  of  the 
note.  IN^othing  less  than  actual  fraiid  in  the  sale,  by  the 
plaintiff  or  his  agent,  could  defeat  his  recovery ;  that  the 
jury  did  not  find  upon  the  evidence. 
Judgment  should  be  entered  upon  the  verdict 


Parks  ▼.  Goodwin  and  Hand. 

▲  writ  of  summons  returnable  before  a  justice's  court,  will  not  be  set  aside  on 
account  of  the  omission  of  the  plaintiff  to  comply  with  the  statute  (R.  5.,  18S8p. 
UOS.  f  f  i),  requiring  non-resident  plainttflte  to  give  securi^  for  costs  before  prooest 
shall  iuue;  prorided  the  plaintiff  gives  such  security  mmejwo  Amc,  bef<»«  a  motion 
to  set  aside  the  writ  is  granted,    (a) 

It  has  been  the  settled  practice  of  the  Circuit  Courts  to  pennit  original  writs  to  be 
indorsed  nunc  pro  tunc  hy  security  for  costs,  or  by  the  plaintiff's  attorney,  where 
either  of  these  indorsements  (which,  by  the  statute— i2.  B,  8S8y  p.  A28,  U  ^  5,— are 
required  to  be  made  l>^ore  aerviee  of  the  writ),  have  been  omitted;  and  this  even 
after  motion  made  to  set  aside  the  writ,  on  the  ground  of  such  omission,    (b) 

Error  to  the  Oakland  Circuit  Court. 

Ransom,  J. :  This  was  an  action  of  assumpsit^  com- 
menced by  summons*,  before  a  justice  of  the  peace  of  Oak- 
land county.  The  defendants  in  error,  who  were  the 
plaintifls  below,  were  non-residents,  and  neglected  to  file 
security  for  costs.  The  plainti£&  moved  the  justice  on 
this  ground  to  set  aside  the  summons;  whereupon  the 
defendants  filed  security  for  costs.  The  court  then  refused 
to  grant  the  plaintiff's  motion. 

(a)    C.L.1871,S6S69,  JdcvL  (6)    C.  L.  ISH,  f  9798,  Jdem. 
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The  Statute  in  force  at  the  time  this  suit  was  commenced 
(£.  8.  1838,  p,  405,  §  51)  required  that,  in  all  cases,  non- 
resident plaintiff  should  give  security  for  costs  before 
process  issued.  It  is  urged  by  the  plaintiff,  that  the 
giving  the  security  was  essential  to  confer  on  the  justice 
jurisdiction  of  the  parties.  But  the  statute  does  not  make 
the  giving  the  security  a  condition,  on  compliance  with 
which,  only,  the  process  shall  issue.  Nor  does  it  provide 
that  the  process  shall  be  void,  or  be  quashed,  or  set  aside, 
if  such  security  should  not  be  given.  The  court  having 
general  jurisdiction  of  the  subject  matter  and  of  the  par- 
ties, may  proceed  to  final  judgment,  unless  the  defendant 
move  to  set  aside  the  process  for  this  defect.  Such  a 
motion,  when  made,  must  prevail,  unless  the  plaintiff  in 
the  suit  furnish  the  requisite  security.  But  where  no 
motion  is  made,  the  objection  is  deemed  to  be  waived  and 
the  defect  cured. 

This  is  a  settled  rule  in  the  Circuit  Courts,  under  a 
similar  statute.  H.  S.  1838,  p.  418,  §  4,  provides,  that  '^  all 
original  writs,  in  which  the  plaintiff  is  not  an  inhabitant  of 
this  state,  shall,  before  the  service  thereof,  be  indorsed  by 
some  sufficient  person,  who  is  an  inhabitant  of  this  state." 
The  subsequent  section  provides,  that  ^^  every  such  indorser 
shall  be  liable,  in  case  of  the  avoidance  or  inability  of 
the  plaintiff,  to  pay  all  such  costs  as  shall  be  awarded 
against  the  plaintiff.''  True,  this  statute  requires  the 
security  to  be  given  before  the  service^  the  other  before  the 
issuing  of  the  process.  But  this  difference  is  unessential. 
Again,  R.  S.  1838,  p.  418,  §  8,  declares  that  '^  original  writs 
shall  be  indorsed  by  the  attorney  for  the  plaintiff,  before 
the  service  thereof."  Under  these  provisions,  we  have 
always  held  it  competent  for  the  Circuit  Courts  to  permit 
original  writs  to  be  indorsed  nunc  pro  tuncy  either  as  secur- 
ity for  costs,  or  by  the  attorney,  when  either  indorsement 
may  have  been  omitted  before  service ;  and  this,  too,  after 
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motion  to  set  aside  the  writ  or  service  on  the  ground  of 
such  omission.  This  was  done  in  the  present  case^  and  we 
think  properly. 

The  only  object  of  these  several  provisions  is  to  secure 
the  defendant  against  costs,  in  case  judgment  is  finally 
rendered  in  his  favor;  and  this  object  is  secured  as 
effectually  by  an  indorsement  or  giving  security  after  the 
issuing  or  service  of  a  writ  as  before. 

The  case  of  Neclurman  v.  Finchy  15  Wend.  JS.,  662,  is 
relied  upon  by  the  plaintiff.  The  statute  of  New  York 
provided,  that  a  warrant  might  issue  where  the  plaintiff 
was  a  non-resident  and  tendered  to  the  justice  security  for 
the  payment  of  any  sum  which  might  be  adjudged  against 
him  in  the  suit.  A  warrant  had  issued  without  security 
being  first  given,  although  it  was  put  in  on  the  evening  of 
the  same  day.  The  court  decided,  that  the  security  must 
be  tendered  before  the  writ  could  issue.  And  very  prop- 
erly ;  for,  under  that  statute,  the  tendering  the  security, 
like  the  filing  an  affidavit  of  the  amount  due,  etc.,  under 
our  attachment  law,  is  an  indispensable  prerequisite  to 
the  issuing  of  the  process,  without  which  all  proceedings 
would  be  utterly  null  and  void. 

There  is  another  New  York  statute,  more  analogous  to 
the  statute  of  our  own  state  now  under  consideration.  It 
provides  that  a  foreign  corporation,  created  by  the  laws  of 
any  other  state  or  country,  may,  upon  giving  security  for 
the  payment  of  the  costs  of  suit,  prosecute  in  the  courts 
of  that  state.  In  the  case  of  the  Bank  of  Michigan  v. 
Jessupj  19  Wend.  i2.,  10,  a  motion  was  made  to  dismiss, 
for  the  same  reason  urged  here,  that  security  for  costs  had 
not  been  given.  Nelson,  C.  J.,  in  deciding  the  motion, 
said  :  "  The  plaintifis  were  irregular  in  prosecuting  the 
suit  without  giving  security.  Having  now  complied  with 
the  statute,  the  motion  is  denied,"  etc. 

Such,  we  think,  is  the  proper  construction  of  the  statute 
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under  consideration.  Such  was  the  construction  given  to 
it  bj  the  justice  of  the  peace  who  tried  the  cause  ;  and 
also  by  the  Circuit  Court  of  Oakland  county,  where  the 
subject  was  again  considered  on  appeal. 

There  is,  therefore,  no  error  in  the  record  in  this  case, 
and  the  judgment  below  must  be  affirmed. 

Judgment  affirmecL 


The  People  ez  rel.  Attomey-Gtoneral  ▼.  Henry  Tiadale. 

Where  a  person  intmdes  hlmiwlf  into  an  offloef  in  oonseqaenoe  of  the  unlawful 
dedflton  of  a  board  of  canTanen,  the  remedy,  1^  motion  to  thia  court  for  leave  to 
file  an  information  in  the  pature  of  a  quo  wamuUo  to  tiy  the  right  to  such  office,, 
is  proper. 

Hie  court  have  a  discretion,  as  to  the  granting  of  such  motions. 

The  statute  makes  the  eyldence  contained  in  the  ballots  of  Toters,  the  foundation  of 
the  statements  to  be  prepared  both  by  the  inspectors  of  election  and  by  the  coun^ 
caavasBerB,  and  also  of  the  certlflcate  of  election  issued  by  the  latter. 

The  ballota  of  the  electors,  as  shown  by  the  statements  of  the  inspectors  of  election,. 
are  the  only  evidence  upon  which  the  coimty  board  of  canTaeeers  can  act.  They 
have  no  power  to  examine  witnesses,  or  receive  other  evidence,  to  prove  for  whonk 
a  ballot  was  intended. 

Vor  would  a^y  other  evidence  be  admissible,  on  a  trial  before  a  jury  of  an  issue- 
awarded  from  this  court,  in  a  proceeding  by  information  in  the  nature  of  a  qw> 
wanwrUo  to  try  the  right  to  an  office;  but  the  simple  inquiry  would  be,  what  waa 
Hbe  intention  of  the  elector,  expressed  by  his  ballot 

A  ballot  for  J,  A,  Dyer^  cannot  be  counted  for  James  A.  Dyer,  It  does  not  contain 
the  name,  the  designation  by  written  characters,  of  James  A,  Dyer;  and  no  evi- 
dence is  admissible  to  show  that  it  was  intended  for  James  A,  Dyer,    (a) 

But  where  the  designation  of  an  individual,  on  a  ballot,  is  by  an  abbreviation  sanc- 
tioned by  common  usage  and  universally  understood,  the  ballot  may  be  counted  for 

(a)  Affirmed  in  People  v.  Hlggins:  8  Mich.,  S88,  and  People  v.  acott,  16  Mich.,  888; 
but  in  the  latter  case  Christiancy,  J.,  questioned  its  correctness  in  principle,  anA 
Oooley,  J.,  dissented.  That  the  rule  as  to  initials  does  not  extend  to  other  than  election 
eases,  see  Rice  v.  People,  15  Mich.,  9, 16. 
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the  penon  for  whom  it  was  eridetttiy  intended.    Thna,  a  Tote  f or  Jiu.  A.  Dyer,  mny 
be  counted  for  ./omet  A.  Dyer.    (6) 

If  or,  it  ia  presumed,  would  a  sUg^  error  in  the  spelling  of  a  name,  on  a  baUot,  pre- 
vent the  ballot  firom  being  counted  lor  the  perKm  for  whom  tt  was  eridentlj 
intended. 

Motion  for  leave  to  file  an  information  in  the  nature  of 
^  qito  warranto^  to  inquire  by  what  right  Henry  Tisdale 
^claims  the  office  of  sheriff  of  Jackson  county. 

A.  B.  BateSj  for  relator. 

Chapman  ^  JohnscTij  centra. 

Felch,  J.,  delivered  the  opinion  of  the  court  This  is 
4in  application  for  leave  to  file  an  information  in  the  nature 
of  a  quo  warrantOy  to  test  the  right  of  Henry  Tisdale, 
the  respondent,  to  hold  the  office  of  sheriff  of  Jackson 
•county. 

The  affidavit  of  James  A.  Dyer,  upon  which  this  appli- 
•cation  is  founded,  states  that  he,  ssud  Dyer,  and  said  Tis- 
dale, and  one  Harvey  Austin,  were  put  in  nomination  for 
«aid  office  of  sheriff,  previous  to  the  general  election  in 
the  fall  of  1842,  and  were  the  only  candidates  for  that 
office ;  that,  subsequent  to  the  holding  of  said  election,  said 
Tisdale  was,  by  the  board  of  canvassers,  declared  duly 
-elected  to  said  office,  and  has  taken  the  oath  and  entered 
upon  the  duties  thereof;  and  that  the  votes  given  at  said 
election,  as  returned  to  the  board  of  canvassers,  were  as 
follows,  viz : 

Por  Henry  Tisdale,  822  votes,    For  H.  Tisdale,   1  vote. 

«    James  A.  Dyer,  820     "         "  Ja8.A.Dyer,l     « 

"    Harvey  Austin,   388     "         "   J.  A.  Dyer,  6     " 

The  affidavit  further  shows  that  the  affiant  is  informed 

by  four  persons,  that  they  cast  votes,  at  said  election,  for 

J.  A.  Dyer,  and  by  one  person,  that  he  cast  his  vote  for 

(&)   SeePeopleT.Cicott,l«  Mich..  288. 
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Jaa.  A.  Dyer,  for  Baid  office  of  sheriff,  and  that  they 
intended  thereby  to  vote  for  said  James  A.  Dyer. 

DeponeDt  inrther  says,  that  he  has  long  been  a  resident 
of  Jackson  coonty,  and  is  generally  acquainted  with  the* 
inhabitants  thereof,  and  that  he  does  not  know  but  one 
person,  other  than  the  deponent,  by  the  name  of  Dyer,  in 
said  county ;  that  he  is  the  brother  of  the  deponent,  and 
that  his  name  is  Milo  E.  Dyer. 

The  deponent  further  states  his  belief  that  the  vote  cast 
for  Jas.  A.  Dyer,  and  the  four  votes  for  J.  A.  Dyer,  were- 
intended  to  be  cast  for  the  deponent,  and  that,  had  they 
been  counted  for  James  A*  Dyer,  he,  the  deponent,  would 
have  been  declared  duly  elected  by  a  miyority  of  the  votes,, 
to  said  office  of  sheriff. 

In  applications  of  this  nature,  the  court  has  discretion 
to  grant  the  leave  asked,  or  to  refuse  it  When,  upon  the 
case  made  by  the  affidavits,  it  appears  that  the  judgment 
of  the  court  in  the  case  would  be  unavailing,  the  court  will 
refuse  the  motion :  CommoyiweaUh  v.  Athearrij  8  Mas8.  JR.,. 
285;  The  People  v.  Sweeting y  2  Johns.  jS.,  184.  So  if,  upon 
examination  of  the  affidavits,  it  should  appear  that  upon 
the  fiicts  stated,  the  court  would  not,  upon  legal  prin- 
ciples, interfere  in  the  matter,  it  would  of  course  be 
improper  to  grant  leave  to  file  the  information.  The 
relator  is  supposed  to  have  exhibited  his  whole  case  in  it& 
moat  &vorable  aspect,  and  the  court  will  look  to  that  case, 
in  the  exercise  of  a  sound  discretion,  in  granting  or  refus- 
ing the  motion. 

The  case  made  by  the  affidavits  presents  but  a  single 
point  If  the  votes  given  at  the  election  for  Jas.  A.  Dyer,, 
and  those  given  for  J.  A.  Dyer,  or  the  latter  alone,  ought 
to  be  counted  for  James  A.  Dyer,  then  the  latter  was  duly 
elected  to  the  office,  and  the  respondent  improperly  exer- 
cises its  franchises.  The  relator  does  not  claim  that  these 
votes  unexplained  should  be  counted  for  James  A.  Dyer ;. 
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but  he  claims  that  they  were  in  fact  given  for  him,  and 
that  he  can  give  testimony  to  show  that  such  was  the 
intention  of  the  voters  by  whom  they  were  deposited  in  the 
ballot  box ;  that  he  has  long  been  a  resident  of  that  county, 
and  is  generally  known  by  the  inhabitants  thereof;  that 
there  is  but  one  other  person  in  the  county  by  the  name 
of  Dyer,  and  that  his  name  is  Milo  E.  Dyer,  and  that  he, 
deponent,  was  one  of  three  candidates  for  the  office  of 
sheriff  at  the  election.  If  such  testimony  would  be  admis- 
sible, and  if  produced,  would  have  the  effect  claimed  by 
the  relator,  this  motion  should  be  granted. 

The  statute,  jR.  S.  1838,  p.  11,  §  4,  provides  that  the  vot- 
ing at  the  general  election  of  this  state  ^'  shall  be  by  ballot 
in  writing,  on  a  paper  ticket,  containing  the  names  of  the 
persons  for  whom  the  elector  intends  to  vote,  and  shall 
designate  the  office  to  which  each  person  so  named  is 
intended  by  him  to  be  chosen  ;"  and  further,  JR.  S.  1838,;). 
14,  §  8,  that  *^  the  person  having  the  greatest  number  of 
votes  shall  be  deemed  to  have  been  elected."  After  the 
election  the  inspectors  are  required  to  draw  up  two  state- 
ments of  the  result  in  writing,  ^^  setting  forth,  in  words  at 
full  length,  the  whole  number  of  votes  given  for  each 
office,  the  names  of  the  persons  for  whom  such  votes  for 
such  office  were  given,  and  the  number  of  votes  so  given 
to  each  person :"  JR.  S.  1838,  p.  14,  §  5.  When  these 
returns  come  before  the  county  canvassers,  they  are 
required  to  make  a  statement  of  the  same,  in  which  "the 
whole  number  of  votes  given,  the  names  of  the  candidates, 
and  the  number  of  votes  given  to  each,  shall  be  written  in 
words  at  full  length,"  and  to  proceed  to  determine  the  per- 
sons elected,  and  to  certify  their  determination:  It.  S. 
1838,  p.  16,  §§  7  and  8. 

These  statutory  provisions  designate  the  acts  which 
shall  constitute  an  election  to  the  office,  and  the  evidence 
of  such  election.     The  voter  declares  his  designation  of 
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the  individual  of  his  choice,  bj  depositing  his  ballot  in 
writing  on  a  paper  ticket  Containing  the  name  of  the  per- 
son for  whom  he  intends  to  give  his  vote.  The  law  has 
provided  this  as  the  means,  and  the  only  means,  by  which 
he  can  effectually  give  evidence  of  his  choice.  The  evi- 
dence contained  in  his  ballot  is  made  the  foundation  of 
the  statements  to  be  prepared,  both  by  the  inspectors  of 
the  election  and  the  county  canvassers,  and  also  of  the 
certificate  of  election  issued  by  the  latter.  In  The  People 
€x  reL  Yates  v.  Ferguson^  8  Cow.  R.j  102,  it  is  said  that 
<<the  canvassers  have  no  means  of  examining  witnesses, 
or  of  receiving  any  evidence  besides  what  was  upon  the 
ballot  itself,"  and  in  The  People  v.  Van  Sly  ck^  4  Oow,  JS.,  297, 
their  duties  are  expressly  declared  to  be  ministerial. 
**They  must  ascertain  the  number  of  votes  given,  but 
they  have  no  right  to  controvert  the  votes  of  the  electors." 
In  other  words,  the  vote  itself  is  the  only  thing  which  can 
be  received  and  acted  upon  as  evidence  by  them.  This  is, 
nevertheless,  the  very  tribunal  to  which  the  law  has  com- 
mitted the  determination  of  the  result  of  an  election,  and 
upon  whose  certificate  the  elected  assumes  the  duties  of 
the  office  with  the  full  right  to  hold  until  ousted  by  the 
mandate  of  a  higher  tribunal.  We  are  here  to  inquire 
whether,  when  the  question  as  to  the  result  of  an  election 
is  presented  to  this  court,  testimony  of  different  kind  can 
be  admitted. 

It  is  not  contended  that  the  votes  given  for  J.  A.  Dyer 
can  be  counted  for  James  A.  Dyer,  unless  evidence  is 
admissible  to  show  that  the  voters  intended  them  for  him. 
The  name  is  required  by  law  to  be  written  upon  the 
ballot.  This  is  not  the  name  of  James  A.  Dyer.  It  is  not 
the  designation  by  written  characters  of  that  individual. 
The  constitution  and  the  statutes  having  determined  who 
shall  be  voters,  and  the  manner  of  exercising  that  high 
prerogative,  it  is  difficult  to  see  how  a  different  rule  as  to 
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the  evidence  of  the  intention  of  a  voters  can  obtain  on  an 
issue  joined  in  this  court,  from  that  which  prevails  before 
the  canvassers. 

It  seems  to  be  supposed  that,  before  a  jury,  on  an  issue 
awarded  from  this  court,  to  try  the  right  to  an  office,  the 
inquiry  will  be  what  was  the  intention  of  the  voter,  by 
the  initials  use  in  his  vote.  This  the  relator  offers  to 
show  by  oral  testimony.  It  is  a  full  answer  to  such  claim, 
to  say  that  the  statute  has  not  merely  authorized  the  voter 
to  express  his  intention  by  designating  an  individual  for 
the  office,  but  has  required  him  to  do  it  in  a  particular 
manner,  to  wit,  by  depositing  a  ballot  with  his  name  writ- 
ten upon  it.  Any  other  manner,  however  fully  it  should 
designate  the  person  intended,  would  be  ineffectual.  The 
illiterate  voter,  who  is  unable  to  read  a  letter  upon  his  bal- 
lot, and  who  is  consequently  exposed  to  deception  by  which 
he  may  aid  in  electing  the  very  candidate  he  opposes,  can 
express  his  intention  effectually  in  no  other  way.  The 
blind  man  may  exercise  the  right  of  an  elector,  but  he 
must  do  it  by  a  written  ballot,  though  he  may  have  no 
knowledge  of  what  is  written  upon  it. 

The  inquiry,  before  a  jury,  on  the  trial  of  an  issue  of 
this  character,  would  not  be  what  the  voter  intended,  but 
what  intention  he  had  expressed  in  the  manner  pointed 
out  by  statute,  to  wit,  by  his  written  ballot;  and  this 
of  course  would  confine  the  testimony  to  the  ballots  them- 
selves, or  the  proper  certificate  of  the  contents.  Extraneous 
testimony  of  intention  would,  of  course,  be  rejected  before 
a  jury,  as  well  as  before  the  canvassers. 

If  we  were  to  give  a  forced  construction  to  the  statute,, 
by  which  extraneous  and  parol  evidence  of  the  intention  of 
the  voter,  not  expressed  by  his  ballot,  were  to  be  admitted,. 
I  fear  we  should  adopt  a  principle  of  most  dangerous 
tendency.  Where  should  the  rule  find  its  limits?  If, 
when  an  initial  only  is  used,  the  testimony  of  the  voter,  aa 
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to  his  intention,  may  give  it  to  one  whose  name  is  not 
expressed  by  it,  why  should  not  the  same  testimony  of 
intention  change  a  vote  given  by  the  voter  who  cannot  read, 
and  finds  he  has  been  deceived,  and  ^ven  his  ballot  for 
one  whom  he  never  intended  to  support  ?  It  is  to  be 
feared,  too,  that  such  a  practice  once  adopted  would  open 
the  door  to  constant  litigation,  and  the  frequent  commis- 
sion of  the  crimes  of  perjury  and  subornation  of  perjury. 
Such  a  result,  it  is  true,  ought  not  to  be  presumed ;  but 
we  cannot  close  our  eyes  to  the  tendency,  in  that  respect, 
of  the  practice  sought  to  be  established  by  the  relator. 

Upon  a  view  of  the  whole  question,  we  are  all  of  the 
opinion  that  neither  the  canvassers,  nor  a  jury,  on  the 
trial  of  an  issue  of  fact  from  this  court,  to  try  the  respon- 
dent's right  to  the  office  of  sheriff,  could  go  behind  the 
votes  given  at  the  ballot  boxes,  to  ascertain  the  intention 
of  the  voters. 

We  are  aware  of  the  decision  of  this  question,  in  the 
case  of  The  People  ex  reL  Yates  v.  Ferguson^  by  the 
Supreme  Court  of  the  state  of  New  York.  The  decisions 
of  that  highly  respectable  court  are  always  entitled  to 
great  weight;  but,  in  a  question  presented  here  for  the  first 
time,  of  great  practical  importance,  we  cannot  surrender 
the  convictions  of  our  own  minds  to  an  authority  whose 
reasoning  does  not  convince  us. 

Another  question  is  presented  upon  the  admissibility  of 
the  vote  given  for  Jas.  A.  Dyer.  The  canvassers  had  the 
whole  votes  before  them,  from  which  to  determine  who 
was  elected.  They  could  receive  no  testimony  of  inten- 
tion of  the  voters,  but  were  to  ascertain  that  intention  from 
the  votes.  We  would  not  say  that  a  slight  error,  in  the 
spelling  of  a  name,  for  instance,  should  prevent  the  vote 
from  being  counted  for  the  person  for  whom  it  was  evi- 
dently intended.  So  we  can  see  no  reason  why  a  well 
known  abbreviation,  as  Geo.  for  George,  Thos.  for  Thomas, 
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should  not  be  used  and  counted  according  to  the  evident 
intention  of  the  voter.  All  writing  consists  of  mere  arbi> 
trary  signs;  and,  where  the  signs,  used  fully,  and  accord- 
ing to  the  common  use  of  an  entire  community,  express 
the  name  of  the  individual,  it  is  sufficient  The  abbrevia> 
tions  above  mentioned,  fully,  and  to  the  common  under- 
standing of  all,  as  arbitrary  signs,  express  the  names 
thereby  intended ;  and  so  do  the  letters  which  constitute 
the  full  name.  In  such  case  there  is  no  need  of  going 
into  extrinsic  testimony,  in  order  to  ascertain  the  intention 
of  the  voter.  The  name  is  upon  the  vote,  written  in  a 
manner  sanctioned  by  common  usage,  and  understood  by 
all,  to  mean  the  name  of  the  person  intended  and  no  other. 
The  acceptance  or  rejection  of  the  vote  for  Jas.  A.  Dyer, 
does  not,  however,  change  the  result  of  the  election ;  and, 
whether  it  was  properly  or  improperly  rejected  in  the  count 
of  votes  for  James  A.  Dyer,  it  can  be  no  cause  for  enter- 
taining the  information. 

When  a  person  intrudes  himself  into  an  office,  in  con- 
sequence of  an  unlawful  decision  of  a  board  of  canvas- 
sers, the  remedy  here  sought  is  proper.  But,  from  the 
view  which  we  here  take  of  the  subject,  we  are  satisfied 
that  there  was  no  error,  afiecting  the  rights  of  Dyer,  in 
the  canvassing  of  the  votes ;  and  that  so  far  as  the  ques- 
tion here  presented  is  concerned,  the  same  rule  of  evidence 
must  apply  before  a  jury  impaneled  to  try  the  respon- 
dent's right  to  the  office,  that  obtained  before  that  board. 
We  are,  therefore,  of  opinion  that  the  motion  for  leave  to 
file  an  information  should  be  denied. 

Motion  denied. 
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L  ooant  in  aUuader,  aUeglog  that  the  defendant  uttered  and  published  that  the  plain- 
tiff, who  was  postmaster  at  F.  embezzled  certain  pap&re^  Is  not  supported  bj  proaf 
that  he  said  Tie  had  no  doubt  but  that  the  papere  toere  embezzled  at  /*.,  or  that  he 
thought  the  papere  were  embezzled  at  the  poatroJjfUie  at  F, 


A  deelaration  in  slander  contained  the  usual  induoement,  without  the  averment  of 
any  extrinsic  facts  or  drcumstanoee,  showing  the  actionable  quality  of  the  words 
spoken,  eseept  that  the  plaintiff  was  postmaster  at  F.,  and  the  third  count  charged 
the  defendant  with  having  spoken  and  published,  of  and  concerning  the  plaintiff, 
«spGStma8ter,ete..  that  *'hedtdnot  tMnk  MarkUi*BrmignaHon or  hie pelUkm  had 
goete  to  WaeMngiont  he  had  no  doubt  they  were  embezzled  at  !>*.,"  adding,  by  innu- 
«iido,  '*  at  the  poet-office  at  F.  of  which  the  plaintiff  was  postmaster,"  mean- 
ing and  intending  therein,  that  the  plaintiff  had  delayed  and  prevented  the 
tTCuaunniss&on  of  the  said  resignation  and  petition,  to  the  postmastex^general  ft 
Washington,"  eta  Held^  that  the  count  was  fatally  defective,  the  words  charged 
to  hare  been  spoken  and  published  not  appearing  to  be  actionable. 

The  wocds  were  not  actionable  per  m,  nor  were  they  made  so  by  the  avennent  that 
the  plaintiff  was  postmaster  at  F.,  since,  if  true,  the  charge  they  contained,  would 
not  subject  the  plaintiff  to  an  indictment  for  a  crime  involving  moral  turpitude,  or 
to  an  infamous  punishment  They  wcvjild,  however,  have  become  actionable,  had 
the  inducement  of  the  declaration  further  averred,  that  the  letters  or  papers  referred 
to,  were  placed  in  the  post-office  at  F.,  or  intrusted  to  the  care  of  the  defendant  as 
postmaster  at  F«,  or  were  passed  through  the  said  post-office,  to  their  place  of  des- 
tination, since  the  embezzlement,  by  the  defendant,  of  papers  which  so  came  into 
his  possession,  is  made  criminal,  and  punishable  by  Ane  or  imprisonment  by  an  act 
of 


Xxtrinsic  facts  or  circumstances  showing  the  actionable  quality  of  words,  not 
actionable  per  m,  must  be  directly  averred  in  the  indueement  of  the  declaration. 

ITbe  oOoe  of  an  innuendo,  is  merely  to,api4y  the  different  parts  of  the  ohsige  con- 
tained in  the  words,  to  the  different  facts  before  averred  in  the  inducement.  Its 
truth  must  always  appear  from  precedent  averments,  and  must  be  wnppoiried  by 
the  IndaceaisiU  and  coUogwtom. 

Tbe  omisBion  of  any  averment,  in  a  count  in  slander,  that  the  defendant  maUciou^ 
published  the  matter  alleged,  is  cured  by  verdict,  although  it  would  be  fatal  en 
dsmurrer. 


Words  wpciken  by  the  defendant,  after  the  conunenoement  of  the  suit,  are  not  admis- 
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rible  in  eridenoo,  to  BhowmaUoe,  in  an  action  of  slander,  nnleas  they  ezprosBly  refer 
to  those  which  are  the  subject  matter  of  the  action,  and  do  not  constitate  a  distinct 
cahunqy  for  which  the  plaintiff  would  have  a  separate  tight  of  action,    (a) 

Error  to  the  Oakland  Circuit  Court  This  was  an  action 
of  slander  tried  before  Hon.  Chas.  W.  Whipple,  presiding 
judge.     The  fistcts  fully  appear  in  the  opinion  of  the  court. 

Geo.  W.  WisneTj  for  plaintiff  in  error. 

J.  J3.  Stmt  and  S.  G.  Watson^  for  defendant  in  error. 

MoBELLy  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  slander  brought  by  the  defendant 
in  error,  against  the  plaintiff  in  error,  for  slanderous 
words  alleged  to  have  been  spoken  by  the  defendant 
below  in  relation  to  the  conduct  and  behavior  of  the 
plaintiff  below,  in  the  discharge  and  exercise  of  his  oiEce 
of  postmaster.  The  declaration  contains  the  common 
inducement,  without  averring  any  extrinsic  matter  or  cir- 
cumstances, showing  the  actionable  quality  of  the  words, 
except  averring  that  the  plaintiff  was  postmaster  at  Far- 
mington,  etc.  It  then  alleges  that  the  "  said  Orestes  Tay- 
lor, well  knowing  the  premises,  and  contriving,  etc.,  here- 
tofore, to  wit,  on  the  first  day  of  January,  1840,  at  Farming- 
ton,  in  the  county  of  Oakland,  in  a  certain  discourse  which 
the  said  Orestes  then  and  there  had  with  one  Gerge  Brow- 
nell,  and  divers  other  citizens  of  this  state,  uttered  and  pub^ 
Ushedy  of  and  concerning  the  said  Lorenzo  P.  Kneeland,  and 
of  and  concerning  his  conduct  and  behavior  in  the  dis- 
charge and  exercise  of  his  office  of  postmaster,  in  the  pres- 
ence and  hearing  of  the  said  last  mentioned  citizens,  these 
false,  scandalous,  malicious  and  defamatory  words,  that  is  to 
say  *'  (innuendoes  omitted),  "  Corruption  is  the  order  of  the 
day.  I  do  not  believe  Marlatt's  resignation  as  postmaster, 
and  the  petition  for  me,  ever  reached  Washington.    Knee- 

(a)    See  Thompson  t.  Bowers,  post,  p.  822,  note  d. 
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land  embezzled  those  papers ;  I  have  no  doubt  the  papers 
were  embezzled  at  Farmington ;  he  could  easily  find  out 
that  those  were  the  right  ones.  It  was  easy  enough  done; 
there  would  be  no  difficulty  in  his  finding  out.  He  embez- 
zles letters.     He  steals  letters.    He  breaks  open  letters. 

The  second  count  charges  Taylor  with  having  spoken 
end  published^  of  and  concerning  the  said  Kneeland,  as 
such  postmaster,  these  fi^se,  scandalous,  malicious  and 
defamatory  words:  To  the  inquiry,  "Do  you  think  that 
Kneeland  embezzled  those  papers?"  He  replied :  "  I  have 
no  doubt  the  papers  were  embezzled  at  Farmington.'^  And 
to  the  inquiry,  "  How  could  Kneeland  know  those  papers 
from  others  directed  to  Washington?"  He  replied,  "He 
could  easy  find  out.  It  was  easy  enough  done.  There 
would  be  no  difficulty  in  his  finding  out." 

The  third  count  charges  the  defendant  with  having 
spoken  and  published  the  following  words  :  "  He  did  not 
think  Marlatt's  resignation,  or  his  petition,  had  gone  to 
Washington.  He  had  no  doubt  but  they  were  embezzled 
at  Farmington. 

It  appears  from  the  bill  of  exceptions  taken  in  this  cause, 
that  the  plaintiff  below,  after  having  proved  that  he  was 
a  postmaster  in  the  town  of  Farmington,  called  George 
Brownell  as  a  witness,  who  testified  that  he  had  a  conver- 
sation with  the  defendant  soon  after  he,  the  witness,  had 
been  appointed  postmaster  in  that  part  of  the  town^  The 
defendant  said,  in  respect  to  his  petition,  that  he  did  not 
think  it  had  gone  to  Washington ;  that  the  petition  and 
resignation  went  on  together,  and  he  did  not  think  either 
of  them  had  gone  to  Washington.  Neither  Marlatt's  resigna- 
tion, nor  his  petition,  had  gone  as  directed.  Witness  replied, 
he  thought  it  must  have  gone,  or  that  the  other  appoint- 
ments would  not  have  been  made.  Defendant  replied,  he 
did  not  think  the  papers  had  gone  far.  Witness  said  he 
did  not  know  how  any  one  could  find  it  out.     Defendant 
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said  it  was  easy  enough  to  find  that  out :  ^^I  have  no  doubt 
but  that  the  papen  were  embezzled  at  Farmington/'  Witr^ 
ness  told  defendant  he  thought  he  was  making  a  serioas 
charge,  and  asked  him  if  he  thought  Kneeland  had  taken 
the  papers.  The  witness  did  not  recollect  that  he  men* 
tioned  Kneeland's  name,  but  said  he  thought  the  papers 
were  embezzled  at  the  post-office  at  Farmington.  Tbat^ 
on  the  same  day,  and  in  the  course  of  an  hour  or  two 
afterwards,  witness  had  another  conversation  with  the 
defendant,  in  which  he  asked  the  defendant  if  he  really 
believed  sud  papers  were  stopped  at  the  post-office  at  Far* 
mington."     The  defendant  said  he  had  no  doubt  of  it 

Charles  Brownell,  a  witness  called  by  the  plaintiff,  tes- 
tified that  he  heard  defendant  say,  ^^  he  had  no  kind  of 
doubt  but  that  Marlatt's  resignation  and  his  petition,  were 
embezzled  at  Farmington,"  and  thinks  he  said  ^'embezzled 
at  the  post-office  at  Farmington." 

The  plaintiff  then  called  a  witness  to  prove  slanderous 
words  uttered  after  the  commencement  of  the  suit,  in 
aggravation  of  damages.  The  defendant  objected  to  the 
introduction  of  this  testimony,  which  objection  was  over- 
ruled by  the  court,  and  the  testimony  admitted.  To  this 
decision  the  defendant  excepted.  * 

The  plaintiff  having  closed  his  case,  the  defendant  moved 
for  a  nonsuit,  alleging  as  reasons, 

1.  The  words  proved  were  not  actionable  per  st,  and,  ae 
the  declaration  contained  no  ccUoquiumy  showing  that  there 
had  been  a  petition  placed  in  the  post-office  at  Farming- 
ton,  and  no  pre&tory  statement  of  any  particular  subject 
matter  to  which  the  alleged  slanderous  words  referred,  the 
ptaintiff,  under  the  testimony  adduced,  could  not  sustain 
his  action. 

2.  A  part  of  the  words  alleged  in  the  declaration  were 
not  actionable,  without  an  averment,  and  proof,  of  special 
damage;  and,  although  that  part  of  the  words  alleged  might 
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be  proved,  yet  the  plaintiff  could  not  sustain  his  case 
without  proving  particularly,  that  part  of  the  words  alleged 
which  were  actionable  per  se. 

3.  There  was  a  variance  between  the  words  proved,  and 
the  actionable  words  alleged  in  the  declaration. 

The  court  overruled  the  motion  for  nonsuit  To  this 
also  the  defendant  excepted. 

The  testimony  being  closed,  the  defendant  asked  the 
court  to  charged  the  jury : 

1.  That  a  part  of  the  words  charged  in  the  declaration 
were  not  actionable. 

2.  If  there  was  a  variance  between  the  words  proved  and 
that  part  of  the  words  charged  which  was  actionable,  they 
must  find  for  the  defendant 

The  court  refused  so  to  charge  the  jury,  and  they  found 
a  general  verdict  for  the  plaintiff,  for  twenty  dollars. 

The  defendant  then  moved  to  arrest  the  judgment,  for 
reasons  appearing  upon  the  record.  The  court  overruled 
the  motion,  and  to  all  these  decisions  the  defendant 
excepted. 

There  is  a  number  of  grounds  of  error  assigned,  some 
arising  dehors  the  record,  and  some  upon  the  record  itself. 
But  it  will  not  be  necessary  to  examine  all  of  them,  in 
order  to  arrive  at  a  correct  decision. 

I  shall  first  examine  whether  there  was  a  variance 
between  the  words  proved,  and  that  part  of  the  words 
charged  which  were  actionable  per  se ;  and  whether  the 
court  erred  in  refusing  so  to  charge  the  jury.  The  first  count 
charges  the  defendant  with  having  spoken  these  words : 
**  Corruption  is  the  order  of  the  day.  I  do  not  believe 
Marlatt's  resignation  as  postmaster,  and  the  petition  for  me, 
ever  reached  Washington.  Kneeland  embezzled  those 
papers.  I  have  no  doubt  the  papers  were  embezzled  at 
Farmington,''  etc.  ^^Ue  embezzles  letters.  He  steals 
letters.    He  breaks  open  letters." 
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Now,  the  proof  does  not  sustain  this  count;  for,  although 
I  am  willing  to  admit,  that  ^^  corruption  is  the  order  of  the 
day,"  and  that  the  court  helow  viewed  this  charge  as  one 
of  those  self-evident  propositions  which  require  no  proof 
to  sustain  them,  still,  it  nowhere  appears  that  the  defend- 
ant ever  made  the  declaration,  neither  does  it  appear,  that 
he  ever  charged  Kneeland  with  embezzling  those  papers. 
There  was,  then,  a  variance  between  the  proof  and  the 
charge  in  the  first  count;  so  there  is  in  respect  to  the 
second  count. 

But  the  words  as  charged  in  the  third  count,  are  sub- 
stantially proved.  The  question  then  arises  upon  the 
record,  whether  these  words  are  actionable  per  5e,  or 
whether  they  can  be  made  so  by  reference  to  any  other 
part  of  the  record. 

Johnson  and  Walker  define  the  word  embezzle,  to  mean, 
"to  appropriate  by  breach  of  trust;"  and  Webster 
defines  it,  "  to  appropriate  fraudulently  to  one's  own  use 
what  is  intrusted  to  one's  care  and  management."  It 
differs  from  stealing  and  robbery  in  this,  that  the  latter 
imply  a  wrongful  taking  of  another's  goods,  but  embez- 
zlement denotes  the  wrongful  appropriation  and  use  of 
what  came  into  possession  rightfully.  And  so  it  has  been 
held,  that  words  charging  a  person  with  the  embezzlement 
of  goods,  are  not  actionable  :  Stark,  on  Sl.y  13,  n.  6 ; 
because  the  charge,  if  true,  will  not  subject  the  party 
charged  to  an  indictment  for  a  crime  involving  moral 
turpitude,  or  subject  him  to  an  infamous  punishment: 
5  Johns.  JR.,  188, 191. 

But,  although  these  words  are  not  actionable,  when 
spoken  in  relation  to  a  private  citizen,  still,  they  may 
become  so,  by  virtue  of  certain  statutory  provisions,  when 
spoken  of  a  public  officer.  The  Post-office  Laws  U.  S.j  p.  12, 
§  21,  enact,  "  that,  if  any  person  employed  in  any  of  the 
departments  of  the  post-office  establishment,  shall  unlawfully 
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detain,  delay,  or  open,  any  letter,  packet,  bag,  or  mail  of 
letters,  with  which  ho  shall  be  intrusted,  or  which  shall 
come  to  his  possession,  and  which  are  intended  to  be  con- 
veyed by  post ;  or,  if  such  person  shall  secrete,  embezzle, 
or  destroy  any  letter  or  packet  intrusted  to  such  person  as 
aforesaid,  and  which  shall  not  contain  any  security  for, 
or  assurance  relating  to,  money,  every  such  offender  being 
thereof  duly  convicted,  shall,  for  every  such  oftense,  be 
fined  not  exceeding  $300,  or  imprisoned  not  exceeding 
six  months,  or  both,  according  to  the  circumstances  and 
aggravation  of  the  offense," 

The  third  count  charges  the  defendant  with  having 
spoken  and  published,  of  and  concerning  the  plaintiff  as 
postmaster,  etc.,  the  following  words :  "  He  did  not  think 
Marlatt's  resignation,  or  his  petition,  had  gone  to  Washing- 
ton. He  had  no  doubt  they  were  embezzled  at  Farmington, 
immeTido  (at  the  post-office  at  Farmington,  of  which  the  said 
Lorenzo  P.  Eneeland  was  postmaster,  meaning),  and 
meaning  and  intending  thereby,  that  the  said  Lorenzo  P. 
Kneeland  had  delayed,  and  prevented  the  transmission  of 
the  said  resignation  and  petition,  to  the  postmaster-general 
at  Washington,  for  the  purpose  of  defeating  the  appoint- 
ment ot  the  said  Orestes  Taylor  as  postmaster,  and  that 
the  said  Lorenzo  P.  Kneeland  had,  corruptly,  and 
against  his  duty  as  postmaster,  conveyed,  disposed  of,  and 
embezzled  the  said  letters  and  papers,  placed  in  said 
office,  or  passing  through  said  office,  to  their  place  of  des- 
tination." 

Has  the  plaintiff  alleged  anything  in  the  inducement  to 
warrant  this  innuendo?  Here  the  actionable  quality  of 
the  words  arises  from  extrinsic  circumstances,  and, 
Starkie  says,  those  circumstances  must  appear,  and  that 
the  method  of  putting  them  upon  record  is :  1.  By  an 
introductory  part,  or  inducement,  and  stating  them  by 
averment.     2.     By  a  colloquium^  connecting  them  with  the 
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libel,  or  slander,  as  by  saying  that  the  words  were  spoken 
^'  of  and  concerning,"  the  extrinsic  facts  so  averred  in  the 
inducement.  8.  By  an  innuendo,  applying  the  different 
parts  of  the  charge  to  the  different  facts  before  averred 
and  set  forth  in  the  inducement:    Stark. an  SL,  290. 

The  innuendo,  therefore,  can  do  nothing  more  than  refer 
back  to  some  &cts  stated  in  the  inducement.  For,  the 
truth  of  an  innuendo  must  always  appear  from  precedent 
averments :  7  Johns.  R.y  272 ;  and  the  inducement  and  col- 
loqidum  must  warrant  the  innuendo.  Now,  there  is  no 
averment  in  the  inducement,  that  any  letters  or  papers 
referred  to  in  the  innuendo,  were  ever  placed  in  the  post- 
office  at  Farmington,  or  intrusted  to  the  care  of  the  post- 
master at  Farmington,  or  that  they  ever  passed  through 
said  office  to  their  place  of  destination,  and  without  such 
averment,  there  is  nothing  to  sustain  the  innuendo.  The 
declaration  is,  therefore,  bad ;  for  the  offense,  as  charged^ 
is  not  actionable. 

There  are  other  exceptions  taken,  which,  although  not 
necessary  to  be  examined  in  deciding  this  case,  it  may  be 
deemed  advisable  to  notice. 

One  ground  is,  that  there  is  no  averment  that  the  defend- 
ant maliciously  published  the  matter.  This  objection  would 
be  good  on  special  demurrer,  but  is  cured  by  verdict: 
Stark,  on  SL,  438 ;  1  Hast.  R,  568 ;  1  Saund.  B,,  242,  a. 

Another  objection  is,  that  the  court  admitted  evidence 
to  prove  slanderous  words  uttered  after  the  commence- 
ment of  the  suit,  in  aggravation  of  damages. 

What  the  words  offered  to  be  proved  were,  does  not 
appear  from  the  bill  of  exceptions.  Stareie  lays  down 
this  general  proposition,  that  "  for  the  purpose  of  proving 
malice,  it  seems  that  any  acts  or  words  used  by  the  defend- 
ant, tending  to  prove  a  malignant  and  malicious  intention 
towards  the  plaintiff,  are  admissible  in  evidence,  although 
the  words  so  given  in  evidence  be  in  themselves  action- 
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able,  and  are  not  specified  in  the  declaration,  and  although 
they  were  spoken  subsequently  to  the  words  declared 
npoQ  :"    2  Siark.  Eo.,  465. 

Although  Starkie  lays  down  the  doctrine  in  these  gen-* 
eral  terms,  still  he  is  not  supported  by  the  cases  which  he 
cites  to  sustain  it,  and  it  must  be  taken  with  certain  limita- 
tions and  restrictionB.  Thus  it  is  said^  that  .afler  proving 
the  words  laid  in  the  declaration,  the  plaintiff  may  give  in 
evidence  other  words  not  actionable,  to  show  malice  in 
the  defendant:  Wdllis  v.  MeasCj  8  Binn.  B.,  550;  Eccle» 
V,  Sehackltfordj  1  Litt.  jS.,  85.  Also,  actionable  words 
spoken  after  the  suit  brought:  8  Binn  JB.,  550;  Kean 
r.  McLaughlinj  2  Serg.  ^  Bowie  B.y  469;  Shock  v.  McChes^ 
ney^  2  Yeates  J2.,  478.  80,  the  plaintiff  may  give  in 
evidence  the  speaking  by  the  defendant  of  the  same 
words  after  the  suit  brought:  Miller  v.  Kerr^  2  McCord 
B.,  285. 

In  Thomas  v.  OroswtJl^  7  Johns  -R.,  264,  Spencer,  C.  J.^ 
says :  ^^  It  is  improper  to  suffer  distinct  libelous  matter^ 
subsequent  to  that  charged  in  the  declaration,  to  be  given 
in  evidence,  to  show  the  intent  with  which  the  matter 
charged  was  published.  And,  in  Tennessee,  evidence  of 
words  spoken  after  suit  brought,  is  not  admissible :  secus  as 
to  words  spoken  before,  though  not  declared  on :  Howell 
V.  Cheatham^  Cookers  J?.,  248.  But  the  Supreme  Court  of 
Massachusetts,  in  a  late  case,  after  remarking  that  it  was  a 
difficult  question,  adopted  the  rule  laid  down  by  Phillips^ 
2  PhU.  Bv.j  247,  Cow.  ^  HUVs  ed.,  "that  the  subsequent 
words  or  libels  oftered  in  evidence,  did  expressly  refer  to 
those  which  were  the  subject  of  the  action,"  and  that^ 
therefore,  a  distinct  calumny  for  which  the  party  had  a 
right  of  action,  was  inadmissible :  Bodwell  v.  SwaUj  8  Pick. 
B.,  376.  And  this  is  in  accordance  with  the  doctrine 
laid  down  by  C.  J.  Mansfield,  that  a  repetition  of  the 
same  words,  or  the  same  libel,  may  be  proved  to  show 
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that  the  first  was  not  heedless,  but  malicioiis.  ^^  And  we 
think  so  far  we  may  go;  but  we  cannot  agree,  that,  if  a 
man  sue  another  for  calling  him  a  thief,  he  may  prove  that 
at  another  time  afterwards  he  also  called  him  a  murderer. 
This  is  a  distinct  calumny,  for  which  the  plaintiff  has  a 
right  to  his  action,  and  although  it  may  serve  to  prove 
malice  as  to  the  first  words,  so  also,  it  will  necessarily  go  to 
•enhance  the  damages ;  for  no  jury  can  show  how  much  or 
how  little  damages  were  given  on  account  of  his  second 
diarge :"    8  Pick,  i?.,  876. 

I  think,  therefore,  that  the  most  reasonable  rule  which 
can  be  adopted,  is  that  laid  down  in  Phillips,  and  adopted 
in  Massachusetts,  that  the  subsequent  words  or  libels 
offered  in  evidence,  should  expressly  refer  to  those  which 
were  the  subject  of  the  action,  and  that  a  distinct  calumny, 
for  which  the  party  would  have  a  right  of  action,  would  be 
inadmissible. 

Whether  the  slanderous  words,  which  were  uttered  in 
this  case  after  the  commencement  of  the  suit,  and  which 
were  given  in  evidence,  came  within  this  rule,  we  cannot 
say,  as  the  words  are  not  set  out  in  the  bill  of  exceptions. 

Whipple,  J.,  having  presided  on  the  trial  of  the  cause 
in  the  court  below,  did  not  participate  in  the  decision. 

Judgment  reversed  and  nonsuit  ordered. 
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Benjamin  SteTenBy  Jr.,  and  Jaoob  Corlies,  Appellees,  ▼» 

Zebulon  Townsend,  Appellant. 

TUi  oomt  will  not  dismiaB  an  appeal  from  a  decree  of  the  Oourt  of  Chancery,  on 
motion  of  the  appellees,  on  the  ground  that  the  appellant,  having  made  default 
In  the  court  below,  had  no  right  of  appeal,  unless  the  decree  recite  all  those  facts, 
which,  by  the  rules  and  practice  of  the  Court  of  Chanceiy,  entitle  aparty  to  default 
his  adrersary. 

The  decree  of  the  Court  of  Chancery  appealed  from  in  this  cause,  recited  that  the 
*  cause  having  been  heretofore  brought  on  to  be  heard  and  decided,  upon  the  agree- 
ment and  stipulation  of  the  said  Townsend,  and  the  complainants,  and  the  answer 
of  the  said  Townsend,  and  upon  exhibits  read  by  stipulation  and  consent,  and  the 
said  bill  having  been  taken  as  confessed  against  the  said  Colby  and  the  said  Bum- 
pus  *'  (co-defendants  with  Townsend),  "and  upon  hearing  Sir.  Lane  and  Mr. 
Bndibee,  of  counsel  for  the  complainants,  and  no  person  appearing  to  argue  the  said 
cause  on  the  part  of  the  defendants,  and  due  deliberation  being  thereupon  had,"  etc. 
H^d,  That  it  did  not  show  such  a  default  of  the  defendant,  the  appellant,  and 
abandonment  of  his  cause  in  the  court  below,  as  would  deprive  him  of  the  right  of 
appeal  to  this  court 

The  oourt  decline  expressing  any  opinion,  in  this  case,  as  to  whether  there  are  any,, 
and  if  any,  what  restrictions  upon  the  ri^^t  of  appeal  to  tills  court,  from  the  Court 
of  Chancery,  conferred  by  the  statute— B.  8. 1888,  p.  879,  {  121— {a)  but  infer  from  a 
review  of  cases  decided  by  the  Court  of  Errors  in  New  York,  touching  the  right  of 
appeal  to  that  court,  where  the  appellant  has  made  default  in  the  court  below: 
1.  That  the  restrictions  upon  the  general  right  of  appeal  to  that  court,  result  jnHn- 
eipaUy  from  that  provision  of  the  constitution  of  New  York,  which  makes  it 
imperative  upon  the  chancellor,  and  upon  the  judges  of  the  Supreme  Court, 
toinfcnm  the  Court  of  Errors  of  the  reasons  of  their  judgments;  and,  2.  That 
if  the  error  alleged,  in  the  appellate  court,  could  not  have  been  obviated  in  the 
court  below,  by  proof  or  amendment,  had  objection  been  there  made,  the  appeal 
win  be  sustained. 

The  statute— B.  8. 1888,  p.  880,  $  127— (&)  Is  not  mandatory,  but  merely  atUhorites  the 
chancellor  to  sit  with  the  justices  of  the  Supreme  Court,  and  infbrm  them  of  the- 
reaaons  of  his  decree  or  order,  on  the  hearing  of  an  appeal  therefrom  to  the 
Supreme  Court 

Appeal  from  the  Court  of  Chancery.  A  motion  was 
made  by  the  appellees,  to  dismiss  the  appeal  on  the 
ground  that  the  appellant  had  made  default  in  the  court 

(a)   Similar  provision,  C.  L.  1871,  $  6179.  (b)  Repealed. 
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below,  by  failing  to  appear  and  argue  the  cause  at  the  hear- 
ing whereupon  the  decree  had  been  entered,  and  that, 
therefore,  no  appeal  would  lie  from  such  decree  to  this 
court     The  facts  fully  appear  in  the  opinion  of  the  court. 

C.  W.  Lake,  in  support  of  the  motion,  contended  that 
the  equity  jurisdiction  of  this  court  was  appellate  only: 
R.  S.  862,  §  3 ;  Id.,  379,  §§  120, 121 ;  Id.,  359,  §  7 ;  Id.,  858, 
§  8 ;  Id.,  379,  §  125 ;  and,  that  the  decree  in  this  case, 
having  been  entered  by  default,  under  rules  prescribed  by 
the  chancellor,  rule  69 ;  1  Sbff.  Ch.  iV.,  557 ;  and  expressly 
authorized  by  statute,  cannot  be  appealed  from  :  2  R.  S., 
N.  F.,  167,  §  27,  compared  with  R.  &,  879,  §  125;  Kane  v. 
Whitticky  8  Wend.R.,  219;  opinions  of  Sutherland,  J.,  and 
of  Bbardslet  and  Matnabd,  Senators.  SUdreth  v.  Sands,  12 
Johns.  R.,  494 ;  Travis  v.  Waters,  12  Johis.  R.,  511 ;  Gdston 
V.  Hoyt,  13  Johns.  R.,  575 ;  Henry  v.  Cuyler,  17  Johns.  R.,  471 ; 
Colden  v.  Knickerbocker,  2  Cow.  R.,  49;  Campbell  v.  Stokes, 
2  Wend.  R.,  137;  Houghton  v.  Starr,  4  Woid.  R.,  179, 
showing  the  rule  adopted  by  the  Court  of  Errors  in  New 
York ;  and  also,  Dean  v.  Abel,  1  Dick.  R.,  282 ;  2  Sch.  ^ 
Lef.,  689,  712;  2  Dowl.  A,  72;  4  Bridg.  Eq.  Dig.,  61, 
§§  55, 57;  Id.,  52,  §  69 ;  Seat.  F.  Ch.,  386,  showing  the  rule 
adopted  in  the  English  house  of  lords.  So  entirely  do 
courts  of  appellate  jurisdiction  carry  out  the  principle, 
that  their  authority  is  only  to  review  and  correct  the 
deliberate  decisions  of  the  inferior  courts,  that  they  will 
not  permit  a  point  to  be  made  which  was  not  made  in  the 
court  below :  Frankland  v.  McGarty,  1  Knapp^  274;  2 
Sch.  ^  Lef.y  712;  Beekman  v.  Frost,  18  Johns.,  658;  13 
Johns.,  562;  Barnes  v.  -Lee,  1  Bibb,  526;  3  Am.  Eq. 
Dig.,  179,  §  8- 

Wm.  a.  Fletcher,  contra,  insisted :  First,  That  there  was 
no  default  of  the  appellant  on  the  hearing  in  the  court 
below.    1.   There  was  no  proper  proof  of  the  &ct.    This 
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should  have  been  shown  by  the  decree,  which  should  have 
recited  every  fact  going  to  constitute  the  default :  Sancts  i\ 
SUdreth,  12  Johns.  J2.,  493-4.  Nothing  can  be  presumed. 
2.  The  default  insisted  upon,  is  no  default  by  the  rules 
and  practice  of  the  court  below  :  Bules  67  and  69,  of  the 
Qmrt  of  Ch.  There  is  no  rule  requiring  the  party  to 
argne  the  cause.  He  may  submit  it  upon  the  papers. 
8.  The  cause  was  argued  on  the  part  of  the  appellant 
at  the  term  preceding  that  in  which  the  default  is 
alleged  to  have  been  made.  The  hearing  in  July  was 
a  continuation  of  the  former  hearing,  and,  therefore,  there 
could  have  been  no  default  at  the  second  hearing :  Bea. 
Ord.  in  Ch.,  198  ;  4  Bridg.  Dig.,  282 ;  Halsey  v.  SmUh,  1 
Mis.  JR.,  186 ;  Veneman  v.  Venemany  1  Dick.  R.,  98.  4.  If 
the  second  hearing  had  no  such  connection  with  the  first, 
then  the  cause  was  not  regularly  brought  on  for  a  hearing 
at  the  July  term,  and,  therefore,  the  appellant  could  not 
be  in  default  The  notices  required  by  RuUs  65  and  62, 
were  not  given.  That  the  notice  required  by  Rule  65, 
was  given,  should  appear  by  the  decree :  12  Johns.  R., 
494. 

Secondly.  The  cause  was  presented  to  and  decided  by 
the  court  upon  the  merits,  and  the  decree  was  thereupon 
made,  and  not  of  course.  This  appears  by  the  decree 
itself  and  by  other  circumstances^ 

Thirdly.  If  the  merits  of  the  case  had  not  been  pre- 
sented to,  and  passed  upon  by  the  court  below,  yet  the 
appellant  is  entited  to  his  appeal,  because  the  objection 
now  made  to  the  decree  as  a  ground  of  error,  could  not 
have  been  obviated  in  the  court  below,  by  proof  or  amend- 
ment, had  it  been  made  in  that  court  This  proposition 
is  fully  sustained  by  the  cases  cited  by  the  counsel  for  the 
appellees,  from  the  Court  of  Errors  in  New  York  in  sup- 
port of  this  motion,  and  by  Palmer  v.  LoriUard,  16  Johns. 
B.J  848,  and  hjBeekman  v.  Frost.^  18  Johns.  JR.,  544,  658. 
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Fourthly.    The  appellate  jurisdiction  of  the  Court  of 
Errors  in  New  York,  and  the  house  of  lords  in  England, 
are  peculiar,  and  the  rules  and  practice  which  have  been 
adopted  in  those  courts  in  respect  to  the  right  of  appeal, 
are  not  applicable  here.     The  appellate  jurisdiction  of  the 
house  of  lords  was  not  created,  defined,  or  regulated  by 
any  written   law.     3    BL    Com.y  39,  40,  57.    Its  practice 
upon    appeals  has  been  adopted  from  considerations  of 
expediency,  or  from  accident,  or  ancient  usage.    It  differs 
from  that  of  courts  proceeding  according  to  the  course  of 
the  civil  law,  from  which   appeals  are   derived,  and  by 
which,  an  appeal  stands  in  the  appellate  court  for  are-trial 
upon  the  whole  merits  of  the  cause,  as  well  as  to  mat* 
ters  of  fact,  as  of  law,  and  the  whole  cause  is  tried  with- 
out any  reference  to  the   evidence  given  below,  or  the 
law  which  was  there  applied  to  the  case:    8  -Doff.,  827; 
14  Mass.   JR.,  420;  7   PicLySOS.     The  restrictions  upon 
the  right  of  appeal  to  the  house  of  lords,  are  unknown 
in  courts  of  appellate  jurisdiction  proceeding  according  to 
the  course  of  the  civil  law.    As  to  the  Court  of  Errors,  its 
jurisdiction  was  modeled  after  that  of  the  house  of  lords  : 
2  Hoff.  Ol  Pr.j  14 ;  and  the  principal  reason  which  it  has 
assigned,  for  the  restrictions  it  has  imposed  upon  the  right 
of  appeal,  is  derived  from  that  provision  of  the  constitu- 
tion of  New  York,  which  makes  it   imperative  upon  the 
chancellor  and  judges  of  the  Supreme  Court,  to  assign 
their  reasons,  before  the  Court  of  Errors,  for  their  respec- 
tive decisions,  and  the  statute  making  it  the  imperative 
duty  of  that  court  to  require  those  reasons :   12  Johns., 
493;   13  Id.,  561;   17  Id.,  469;   2    Goto.,  31;   4    Wend.^ 
138.  The  origin  and  design  of  the  appellate  jurisdiction  of 
this  court,  is  entirely  different  from  that  of  either  the  house 
of  lords  or  Court  of  Errors.     There  is  nothing  peculiar 
in  the  general  character  and  powers  of  this  court  as  the 
Supreme  Court  of  law,  nor  in  the  object  of  giving  an  appeal 
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which  requires  or  authorizes  a  departure  in  its  proceed- 
ings, on  i^peids  from  chancery,  from  the  proceedings  in* 
courts  of  general  appellate  jurisdiction  according  to  the 
civil  law. 

When  an  appeal  is  given  by  our  statute,  it  is  intended 
and  understood  to  be  governed  by  the  rules  of  the  civil 
law,  unles  modified  by  the  statute :  7  J%A;.,  808.  The 
several  appeals  given  by  our  statutes  have  in  practice 
been-  so  regarded,  as  appeals  from  the  county  courts  to 
the  Supreme  Court  of  the  late  territory,  appeals  from 
justices'  courts  to  the  Circuit  Courts,  and  from  the  Pro- 
bate Courts  to  this  court  The  right  of  appeal  given  by 
our  statute  from  the  Court  of  Chancery,  and  the  powers 
and  duties  of  this  court  upon  such  appeal,  are  full  and 
explicit,  and  leave  no  room  for  such  a  construction  as  is 
contended  for  by  the  appellees. 

Whipplb,  J.,  delivered  the  opinion  of  the  court. 

Upon  the  entry  of  the  appeal  in  this  cause,  by  the  appel- 
lant, a  motion  was  made  by  the  appellees  to  dismiss  the 
same  for  the  want  of  jurisdiction.  The  principal  ground 
urged  by  the  counsel  in  support  of  the  motion,  is,  that 
the  decree  having  been  entered  by  default,  under  rules 
prescribed  by  the  chancellor,  and  expressly  authorized 
by  the  statute,  cannot  be  the  subject  of  an  appeal  to 
this  court 

It  appears  from  the  record,  that  the  bill  was  filed  against 
William  L.  Colby,  Samuel  B.  Bumpus  and  the  appellant, 
and  was  what  is  generally  termed,  a  creditor's  bill,  and 
also,  a  bill  to  set  aside  conveyances  of  certain  lands  made 
by  Colby  to  Bumpus,  and  by  Bumpus  to  Townsend,  in 
fraud  of  the  rights  of  the  creditors  of  Colby.  •  Bumpus 
and  Colby  £&iled  to  appear  and  defend,  and  as  to  them 
the  bill  was  taken  pro  canfesso.  Townsend,  however,  did 
appear  and  put  in  an  answer.    In  December,  1841,  the 
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complainants  and  Towsend,  by  their  respective  solicitors, 
entered  into  a  stipulation,  by  which  they  agreed  that  the 
cause  should  be  heard  at  the  January  term,  1842,  of 
the  Court  of  Chancery,  upon  the  bill,  the  answer  of 
Townsend,  and  certain  exhibits  specified  in  the  stipulation. 
At  the  February  term,  1842,  of  the  Court  of  Chancery, 
the  chancellor  made  a  decree  by  which  the  said  convey- 
ances were  declared  to  be  fraudulent  and  void,  and 
directed  a  conveyance  of  the  premises  in  question,  by 
Colby  to  the  receiver  who  had  been  appointed  in  the  cause. 
The  decree  is,  in  part,  as  follows :  "  This  cause  having  been 
heretofore  brought  on  to  be  heard  and  decided  upon  the 
agreement  and  stipulation  of  the  said  Townsend  and  the 
complainants,  and  the  answer  of  said  Townsend,  and  upon 
exhibits  read  by  stipulation  and  consent;  and  the  said 
bill  having  been  taken  as  confessed  against  said  William 
L.  Colby  and  Samuel  B.  Bumpus,  and  upon  hearing  Mr. 
Lane  and  Mr.  Buckbee,  of  counsel  for  the  complainants, 
and  no  person  appearing  to  argue  said  cause  on  the  part  of 
said  defendants,  and  due  deliberation  being  had  there- 
upon," etc. 

The  right  of  appeal  from  the  Court  of  Chancery  to  this 
court,  is  given  in  these  words:  "Any  person,  complain- 
ant or  defendant,  who  may  think  himself  aggrieved  by  the 
decree  or  final  order  of  the  Court  of  Chancery,  in  any  case, 
may  appeal  therefrom  to  the  Supreme  Court :"  B.  S.y  879, 
§  121.  Upon  the  entry  of  the  appeal,  the  duties  and  powers 
of  this  court  are  declared,  as  follows :  "  Upon  any  order 
or  decree  of  the  Court  of  Chancery  being  brought  by 
appeal  to  the  Supreme  Court,  that  court  shall  examine  all 
errors  that  shall  be  assigned,  or  found  in  such  order  or 
decree,  and  shall  hear  and  determine  such  appeal,  and  all 
matters  concerning  the  same,  and  shall  have  power  to 
reverse,  affirm,  or  alter  such  order  or  decree,  and  to  make 
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such  other  order  or  decree  therein,  as  justice  or  equity 
shall  require :''    R.  S.,  879,  §  126. 

It  is  further  provided,  that  when  an  appeal  is  heard,  the 
chancellor  shall  be  authorized  to  sit  with  the  judges  of  the 
Supreme  Court,  and  inform  them  of  the  reasons  of  his 
decree  or  order,  but  shall  have  no  voice  in  the  final  sen- 
tence :     R.  S.y  380,  §  127. 

It  is  proper  here  to  state  that,  upon  the  argument  of  this 
motion,  certain  affidavits  were  read  to  show  that  the  case 
was  argued  upon  the  merits  at  the  January  term,  1842,  of 
the  Court  of  Chancery,  and  submitted  for  decision,  agree- 
ably to  the  terms  of  the  stipulation ;  and  that  the  chancel- 
lor before  whom  the  argument  was  had,  resigned  his  office 
in  the  month  of  April  following,  without  pronouncing  an 
opinion;  that,  at  the  July  term  following,  the  present 
chancellor,  upon  the  suggestion  of  the  complainant's 
solicitor,  ordered  the  cause  to  be  docketed  and  set  down 
for  argument,  although  this  course  was  resisted  by  the 
solicitor  of  the  defendants,  on  the  ground  that  the  cause 
was  not  regularly  set  down  for  a  hearing  by  the  complain- 
ant, and  four  days'  notice  of  that  fact  given  to  the  opposite 
solicitor,  pursuant  to  the  rules  and  practice  of  the  court. 
It  further  appears  that,  at  the  hearing,  the  bill,  answer  and 
exhibits  were  read,  and  that  the  chancellor,  in  expressing 
his  opinion,  stated  that  it  was  founded  chiefly  upon  the 
views  of  the  late  chancellor,  which  had  been  communicated 
to  him.  The  register  of  the  court  has  also  certified  that 
the  cause  was  not  docketed  at  the  July  term  for  a  hearing, 
until  after  its  session  commenced,  no  notice  having  been 
given,  or  request  made,  for  that  purpose,  and  that  he 
neglected  to  make  an  entry  in  the  journal  of  the  hearing 
of-  the  cause  at  the  preceding  January  term,  pursuant  to 
the  stipulation. 

With  this  statement  of  the  facts  upon  which  the  motion 
is   based,  and  the  provisions  of  the  statute  applicable 
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thereto,  I  shall  now  proceed  to  its  consideration.  In  sap- 
port  of  the  motion  numerous  authorities  have  been  cited^ 
both  from  England  and  New  York,  showing  the  rule  which 
prevails  in  the  house  of  lords,  and  in  the  Court  of  Errors,, 
upon  the  subject  of  appeals  from  chancery,  and  it  is  not  a 
little  remarkable  that  the  counsel  for  the  respective  parties- 
have  each  referred  to  many  of  the  same  authorities  to  sup- 
port directly  opposite  principles.  A  critical  review  of 
these  cases  will  not  fail  to  show  that  they  might,  with 
great  propriety,  be  cited  by  counsel  on  both  sides,  exhibit- 
ing, as  they  do,  a  remarkable  instance  of  the  facility  with 
which  the  decisions  of  that  anomalous  tribunal — the  Court 
of  Errors — may  be  accommodated  to  particular  cases  a» 
they  arise,  and  how  easily  the  principles  established  by 
that  high  court,  at  one  period,  may  be  overthrown  by  the 
same  court  at  another;  and  especially,  how  readily  the 
reasoning  in  support  of  a  principle  by  one  judge,  may  be 
disposed  of  by  his  successors. 

The  first  case  in  New  York  in  which  the  question  of  the 
jurisdiction  of  the  Court  of  Errors  in  appeals  from  chan- 
cery, arose,  was  that  of  Robert  Sands  v.  HUdreth,  12  Johns^ 
J?.,  493.  Hildreth  filed  his  bill  against  Robert  Sands,, 
Comfort  Sands  and  Amie  J.  Barbarine.  The  bill  wa» 
taken  as  confessed  against  Comfort  Sands,  for  want  of 
answer,  and  as  to  Barbarine,  the  cause  stood  on  the  bill 
and  answer.  An  answer  of  Robert  Sands  was  also  filed 
and  a  replication  thereto;  and  witnesses  were  examined 
on  the  part  of  Hildreth ;  but  none  on  the  part  of  the  appel- 
lants. The  cause  was  regularly  set  down  for  a  hear- 
ing, when  the  defendants  all  made  default,  no  person 
appearing  on  behalf  of  either  of  them;  upon  which  a 
decree  was  pronounced  by  the  chancellor.  The  decree 
recited  particularly  the  fact  that  the  cause  was  regularly 
set  down  for  a  hearing,  and  that  no  person  appeared  for 
the  appellants. 
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The  cause  haviDg  been  appealed,  a  motion  was  made 
1>y  the  appellee  to  dismiss :  1.  On  the  gronnd  that  the 
•defendants  did  not  appear  in  the  court  below  to  defend  the 
«ait ;  2.  Because  the  Court  of  Errors  would  be  obliged 
to  decide  without  having  the  reasons  of  the  chancellor ; 
4.  Because  it  would  be  making  the  Court  of  Errors  a 
court  of  (original  jurisdiction ;  and,  4.  Because  no  matter 
not  insisted  upon  in  the  court  below,  can  be  made  the 
ground  of  appeal.  The  case  of  Dean  v.  Abely  1  Dkh^  282, 
was  referred  to  as  a  decision  by  the  house  of  lords  sus- 
taining the  proposition  that  where  default  was  made  at  the 
hearing,  the  court  would  not  go  into  the  merits,  but  dis- 
miss the  appeal.  The  motion  to  dismiss  was  resisted  by 
the  counsel  of  the  appellant,  upon  the  ground  that  an 
appeal  was  clearly  and  explicitly  given  by  the  statute, 
and  that,  therefore,  the  English  authorities  were  inappli- 
•cable;  and  further,  that  the  chancellor  was  bound  to 
examine  every  case  that  might  come  before  him,  before 
pronouncing  a  decree.  The  motion  to  dismiss  prevailed, 
and  as  this  appears  to  have  been  the  first  case  that  arose, 
involving  the  right  of  a  party  to  appeal  where  a  default  was 
made  below,  it  is  to  be  regretted  that  no  reasons  were  given 
for  granting  the  motion. 

The  next  case  which  brought  this  question  before  the 
<;!ourt  of  Errors,  is  that  of  Gelston  v.  JSoyt,  13  Johns.  -R., 
-5(51.  The  case  was  brought  before  the  Court  of  Errors 
by  writ  of  error  to  the  Supreme  Court.  The  plaintiiF 
helow  demurred  to  special  pleas  filed  by  the  defendant, 
and  the  defendant's  counsel  declined  arguing  the  demurrer 
when  it  was  called  up  for  argument;  whereupon,  judg- 
ment on  the  demurrer  was  rendered  in  favor  of  the  plain- 
-tifi'  as  of  course.  One  of  the  errors  assigned  was,  that  the 
matters  contained  in  the  special  pleas,  amounted  in  law  to 
a  justification,  and  that  the  judgment  on  the  demurrer 
<mght  to  have  been  in  favor  of  those  pleas.    It  was  insisted 
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by  the  counsel  for  the  defendant  in  error,  that,  inasmuch 
as  the  plaintifb  in  error  did  not  choose  to  argue  the 
demurrer  in  the  Supreme  Court,  they  ought  to  be  pre- 
cluded from  raising  any  question  upon  it  in  the  Court  of 
Errors ;  for,  if  such  a  course  was  sanctioned,  it  would  have 
the  effect  of  depriving  the  plaintiff  below  of  the  benefit 
of  the  permission  which  the  Supreme  Court  would  have 
granted  him,  of  withdrawing  his  demurrer  and  replying  to 
the  pleas.  The  chancellor,  in  delivering  his  opinion  upon 
this  point,  remarks :  "  That  the  judges  of  the  Supreme 
Court  have  not  assigned  reasons  for  the  judgment  which 
they  pronounced  on  the  demurrer,  because,  as  was  stated 
by  Mr.  Justice  Spencer,  in  behalf  of  the  court,  when  the 
cause  was  called  '^  (meaning  the  issue  joined  on  the 
demurrer),  ^^  the  defendant's  counsel  appeared  and  declined 
to  argue."  The  chancellor  then  proceeds  to  discuss  the 
question  raised,  and  sustained  the  objection  made  by  the 
defendants  in  error,  upon  the  following  grounds :  1. 
Because,  such  a  course  of  proceeding  would  be  unfair^ 
inasmuch  as  ^^  it  takes  from  the  party  demurring  an  advan- 
tage which  he  would  have  been  entitled  to  in  the  Supreme 
Court,  if  the  inclination  of  that  court  had  been  against 
him,  of  withdrawing  his  demurrer,  and  replying  to  the 
pleas;"  and  that  "a  party  acts  against  good  conscience^ 
if  he  will  not  come  forward  and  disclose  his  reasons, 
when  called  upon  by  the  proper  tribunal,  but  reserves 
himself  for  another  court,  and  for  the  cold,  hard  purpose 
of  accumulating  costs,  or  of  depriving  his  adversary  of  the 
opportunity  of  correcting  his  error."  2.  Because  the 
point  was  within  the  reason  of  the  decision  of  the  court 
in  the  case  of  Sands  v.  SUdreth;  and  he  suggests  that 
the  appeal,  in  that  case,  was  dismissed  because  the  appel* 
lant  failed  to  appear  after  the  cause  had  been  regularly 
set  down  for  a  hearing,  on  due  notice.  3.  Because  *'  the 
theory  and  constitution  of  a  court  of  appellate  jurisdio* 
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tion  only,  is  the  correction  of  errors  which  a  court  below 
may  have  committed,  and  a  court  below  cannot  be  said 
to  have  committed  an  error  when  their  judgment  was 
never  called  into  exercise,  and  the  point  of  law  was  never 
taken  into  consideration,  but  was  abandoned  by  the 
acquiescence  or  default  of  the  party  who  raised  it ; "  and 
that,  to  consider  "  questions  of  law  which  the  party  would 
not  discuss  in  the  Supreme  Court,  and  which  that  court, 
therefore,  did  not  consider,  would  be  in  eflTect,  to  assume 
original  jurisdiction."  4.  "  Because,"  said  the  chancel- 
lor, "  a  still  more  decisive  objection  to  our  taking  into 
consideration  a  question  on  demurrer  in  the  court  below, 
and  there  refused  to  be  argued,  is  to  be  drawn  from  the 
constitution  which  provides  for  the  institution  of  this 
court  It  declares  that,  ^^  if  a  cause  shall  be  brought  up 
by  writ  of  error  in  a  question  of  law  on  a  judgment  in 
the  Supreme  Court,  the  judges  of  the  court  shall  assign 
the  reasons  of  such,  their  judgment."  The  inference 
which  the  chancellor  deduces  from  this  provision  of  the 
constitution  of  New  York,  is,  that  "  in  a  case  in  which 
the  opinion  of  the  Supreme  Court  was  never  required,  or 
taken,  no  reasons  can  be  assigned,  and  it  is  not  a  case  for 
a  writ  of  error  within  the  purview  of  the  constitution." 
And  then  adds,  that  the  Court  of  Errors  ^^  are  entitled,  as 
of  right,  to  the  aid  of  those  reasons." 

The  next  case  referred  to  in  argument  is  Palmer  v. 
Lorillardj  16  Johns,  i?.,  848,  decided  also  by  the  Court  of 
Errors.  It  would  seem  that  the  action  below  was  in 
assumpsity  and  that  the  facts  found  by  a  special  verdict, 
entitled  the  plaintift'  to  a  judgment  in  trover ;  the  court, 
without  adverting  to  the  form  of  the  action,  gave  judg- 
ment for  the  plaintiff.  In  the  discussion  of  this  point,  the 
chancellor  remarked  "  that  the  attention  of  the  Supreme 
Court  was  never  called  to  the  application  of  the  finding 
of  the  jury  to  the  charge ;  and  probably  the  declaration 
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was  never  presented  to  them;  if  it  had  been,  it  would 
have  been  impossible  for  them  to  have  rendered  a  judg- 
ment for  the  plaintiff,  because  the  verdict  destroyed  the 
cause  of  action."  He  then  proceeds  to  say  that  the  case 
did  not  come  within  the  role  that  an  objection  not  taken 
in  the  court  below,  could  not  be  taken  in  the  Court  of 
Errors ;  ^^  that  the  rule  was  only  intended  to  be  applied 
to  objections  that  the  party  may  be  deemed,  by  his  silence, 
to  have  waived,  and  which,  when  waived,  still  leave  the 
merits  of  the  case  to  rest  with  the  judgment"  "  But/' 
continues  the  chancellor,  ^^  if  the  foundation  of  the  action 
has  manifestly  failed,  we  cannot,  without  shocking  the 
common  sense  of  justice,  allow  a  recovery  to  stand." 
8uch,  then,  was  the  opinion  in  this  case  of  the  Chancellor 
and  of  the  Court  of  Errors  upon  this  vexed  question,  and 
after  giving  to  it  the  most  deliberate  and  careful  considera- 
tion, I  am  unable  to  reconcile  it  with  the  views  expressed 
by  that  learned  judge  in  the  case  of  Gelston  v.  Hoyt  Does 
not  the  reasoning  he  adopted  in  that  case  apply  with 
equal  force  to  that  of  Palmer  v.  Lorillard  f  Was  it  not 
competent  for  the  plaintiff  in  error  to  have  brought  the 
question  raised  in  the  Court  of  Errors  to  the  attention  of 
the  Supreme  Court?  The  error  complained  of  was  too 
palpable  to  have  escaped  the  notice  of  counsel,  and  the 
inference  cannot  be  resisted,  that  the  failure  to  direct  the 
attention  of  the  Supreme  Court  to  the  discrepancy  between 
the  declaration  and  the  verdict,  was  intentional ;  and  the 
attempt  on  the  part  of  the  plaintiff'  in  error  to  avail  him- 
self of  an  objection  of  that  nature  in  the  court  above,  sub- 
jects him  to  the  imputation  east  upon  such  a  course  of 
procedure,  in  the  first  objection  stated  by  the  chancellor 
in  the  case  of  Gelston  v.  Hcyt  But  it  is  still  more  dif- 
ficult to  reconcile  the  decisions  in  these  cases,  if  the 
learned  chancellor  meant  what  his  language  obviously 
imports  he  did  mean,  in  the  fourth  objection  which  has 
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already  been  quoted.  It  is  there  stated  as  deoisive  of  the 
question,  ^^that  in  a  case  in  which  the  opinion  of  the 
Supreme  Court  was  never  required,  or  taken,  no  reasons 
can  be  assigned,  and  it  is  not  a  case  for  a  writ  of  error 
within  the  purview  oi^  the  constitution."  Can  language 
be  more  plain  ?  And  was  not  the  principal  reason  for 
refusing  to  entertain  jurisdiction  of  the  question  raised  by 
counsel  in  the  case  of  Gdston  v.  Hoytj  founded  upon  the 
fact  that  the  constitution  prohibited  the  Court  of  Errors 
from  considering  any  question  which  was  not  presented 
for  the  decision  of  the  Supreme  Court?  If,  in  that  case,  it 
was  unconstitutional,  it  was  equally  so  in  the  case  of  Palmer 
t*.  Lorillardf  and  there  is  a  conflict  of  decision. 

The  principle,  then,  to  be  gathered  from  this  decision 
is,  that  if  in  any  case  which  may  come  before  the  Court 
of  Errors,  either  upon  writ  of  error  or  appeal,  it  appear 
^*  that  the  foundation  of  the  action  below  manifestly  failed, 
the  Court  of  Errors  could  not,  without  shocking  the  com- 
mon sense  of  justice,  permit  the  recovery  to  stand.'* 

Next  in  order  of  time  is  the  case  of  Henry  v.  Culler  et  ux.j 
17  Johns.  JB.,  469.  Cuyler  and  his  wife  filed  a  declaration 
in  covenant  against  Henry,  who  demurred ;  there  was  a 
judgment  by  default  for  Cuyler  and  his  wife;  damages 
were  afterwards  assessed,  and  a  final  judgment  rendered 
in  favor  of  the  plaintifi  below.  It  further  appears  that 
the  case  took  this  course  by  consent  of  counsel,  and  for 
the  purpose  of  obtaining  a  decision  of  the  Court  of  Errors 
upon  the  construction  of  the  instrument,  upon  which  the 
action  was  founded.  The  counsel  for  the  plaintiff  in  error 
having  moved  to  bring  on  the  cause  for  argument,  Mr. 
Justice  Van  iN'sss  said  that  the  question  raised  in  the 
cause  had  never  been  brought  before  the  Supreme  Court 
for  its  consideration,  although  it  was  true  that  a  similar 
question  was  decided  by  that  court  in  the  case  of  The 
Cor^poraJtixm  of  New  York  i\   Cashman^  10  Johns.  JR.,  96. 
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He  further  remarked  that  no  reasons  for  the  judgment 
could  be  assigned,  judgment  below  having  been  entered  on 
a  default.  The  chancellor  observed  that  the  Court  of 
Errors  could  not  take  notice  of  a  cause  which  had  never 
been  brought  before  the  court  below  for  its  considera- 
tion and  judgment,  although  they  may  have  solemnly 
decided  a  similar  question  in  some  other  cause.  He  then 
referred  to  the  decision  of  the  court  in  the  case  of  SoTids  v. 
HUdrethy  and  of  Gelstan  v.  Sayt^  in  support  of  the  opinion 
he  gave  for  dismissing  the  writ  of  error ;  and  to  the  views 
he  expressed  in  the  case  of  Gelston  v,  Hoytj  as  containing 
a  full  exposition  of  the  reasons  for  his  opinion  upon  the 
question  under  consideration.  It  will  be  perceived  that 
the  chancellor  does  not  even  advert  to  his  opinion  in  the 
case  of  Palmer  v.  LorUlard^  decided  three  years  after  the 
case  of  Gelston  v.  Hoyt,  which  I  have  endeavored  to  show, 
overthrew  the  whole  foundation  upon  which  his  reasoning 
in  the  latter  case  rested.  It  appears  somewhat  remark- 
able, that  the  chancellor  should  have  passed  by  the  case 
of  Palmer  v.  Lorillard,  without  even  the  cold  respect  of  a 
passing  notice;  more  especially,  as  it  was  the  last  case 
which  brought  the  question  he  was  then  considering,  to 
the  attention  of  the  Court  of  Errors,  and  in  which  it  was 
asserted  in  strong  language,  that  the  strict  rule  laid  down 
in  the  case  of  Gelston  v.  Hoyt  was  not  to  be  so  construed 
as  to  include  cases  where  the  foundation  of  the  action  in 
the  court  below  failed ;  for  such  an  application  of  the  rule 
would  be  shocking  the  common  sense  of  justice.  The 
conclusion,  then,  is  irresistible,  that  the  Court  of  Errors, 
in  the  case  of  Henry  v.  Cuyler^  abandoned  the  principles 
established  in  the  case  of  Palmer  v.  Lorillard^  and  fell 
back  once  more  on  the  old  ground  maintained  in  the  case 
of  Gelston  v.  Hoyt 

This  perplexing  question  slumbered  until  1S20,  when  it 
was  once  more  revived,  in  the  case  of  Beekman  v.  Frosty 


FIRST  CIRCUIT.  JANUARY  TERM,  1848,  91 


Stevens  v.  Townsend. 


18  Johns.  Il.y  544,  The  error  assigned  in  the  court  above 
was,  that  the  facts  stated  in  the  bill  gave  the  respondents 
no  rights  as  plain tiffi  in  a  Court  of  Equity.  It  was 
objected  that  this  ground  was  not  taken  below,  nor  decided 
by  the  chancellor.  Chief  Justice  Spencer,  in  delivering 
the  opinion  of  the  court,  says :  "  This  question  has  fre- 
quently arisen,  and  it  is  necessary  that  it  should  be  now 
settled  in  such  a  manner,  that  no  further  embarrassment 
may  be  experienced."  This  language  certainly  contains 
an  admission  that  the  question  was  unsettled,  although  the 
chief  justice  intimates  that,  properly  understood,  the 
cases  which  I  have  attempted  to  review  are  reconcilable* 
After  referring  to  these  cases,  he  says  that,  "  the  principle 
to  be  extracted  from  them,  I  believe  to  be  this  :  That  no 
party  shall  be  allowed  to  surprise  or  mislead  his  adver- 
sary; thus,  if  a  party  in  the  court  below  shall  purposely 
suffer  a  decree  or  judgment  to  pass  by  default  against  him^ 
without  contesting  them,  he  shall  not  be  heard  here;  or, 
if  counsel  shall,  for  the  first  time,  raise  a  point  here,  which 
might  have  been  obviated,  had  it  ■  been  made  in  the  court 
below,  he  ought  not  to  be  permitted  to  do  so."  "  But," 
he  continues,  ^^  when  a  cause  has  been  defended  in  a  court 
below,  and  comes  here  for  review,  and  a  point  is  made 
here,  which  could  not  be  obviated  in  the  court  below,  by 
proof  or  amendment,  I  am  clearly  of  opinion  that  this 
court  ought  not  to  refuse  cognizance  of  such  point.  We 
may  not,  it  is  true,  upon  such  point,  have  the  reasons  of 
the  judgment  in  the  court  below ;  but  this  consideration 
cannot,  and  ought  not,  to  preclude  this  court  from  enter- 
taining such  point."  This  decision  of  the  Court  of  Errors 
is  important,  because  the  case  is  more  analogous  to  the 
one  before  this  court,  than  any  other  to  be  met  with  in 
New  York,  in  which  the  present  question  is  involved ;  and 
also,  because  the  court  repudiate  some  of  the  reasoning 
upon  which  the  opinion  in  the  case  of  Gelston  v.  Hoyt  was 
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leased,  and  re-affirm  the  views  expressed  in  the  case  of 
Palmer  v.  LoriUardy  and  which,  it  will  be  recollected,  were 
(lot  noticed  by  the  court  in  the  case  of  Henry  v.  CuyUr, 
But  the  court  go  further,  and  lay  down  the  broad  propo- 
sition, that  if  a  point  is  made  in  the  Court  of  Errors, 
which  could  not  be  obviated  in  the  oourt  below,  by  proof 
or  amendment,  they  will  take  cognizance  of  it,  although 
it  was  not  made  below,  and  notwithstanding  the  constitu- 
tional requirement,  that  that  court  should  assign  the 
reason  for  its  judgment  In  the  case  of  Knickerbacker  v. 
ColdeUj  2  Cow.  12.,  81,  the  court  dismissed  the  writ  of 
•error,  for  the  reason  that  the  defendant  below  never 
appeared  or  made  any  defense,  and  that  the  Supreme  Court 
might  have  afforded  him  all  the  relief  sought  for,  if  an 
:application  for  that  purpose  had  been  made.  The  points 
assigned  for  error  were  that  there  existed  irregularities  in 
the  proceedings  below. 

The  opinion  of  the  Court  of  Errors  upon  this  question, 
in  the  case  of  OampbeU  v.  StokeSj  2  Wend.  R.y  137,  deserves 
^  more  extended  examination.  There  were  two  issues 
in  fact  joined  in  the  Supreme  Court,  and  only  one  of 
them  was  passed  upon  by  the  jury ;  and  this  was  assigned 
for  error.  It  was  admitted  that  no  application  was 
made  to  the  Supreme  Court,  by  motion  in  arrest  of  judg- 
ment or  otherwise,  to  bring  the  question  to  the  notice  of 
that  court.  The  chancellor,  in  giving  his  opinion,  says  : 
**^  There  is  a  manifest  distinction  to  be  observed  between 
the  proceedings  on  writs  of  error  in  this  court,  and  the 
proceedings  of  the  Supreme  Court  on  writs  of  error  to 
inferior  tribunals.  The  Supreme  Court  are  bound  to  cor- 
rect errors  in  the  proceedings  of  inferior  tribunals  which 
are  brought  before  them,  whether  they  relate  to  decisions 
either  actually  or  nominally  made  by  the  court  below,  or 
to  matters  out  of  the  record,  usually  denominated  errors 
in  fact.    But  in  the  organization  of  this  court,  it  was  evi- 
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dendy  the  intention  of  the  framere  of  the  constitution^  that 
it  Bhonid  be  Btrictly  an  appellate  court,  for  the  re-examina* 
tion  and  correction  of  decisionfl  actually  made  by  other 
tribunals,  upon  questions  actually  presented  to  them  for 
their  determination."  The  chancellor  then  refers  to  that 
provision  of  the  constitution  requiring  the  judges  of  the 
Supreme  Court,  on  writs  of  error,  to  assign  the  reasons 
for  their  judgment,  in  support  of  the  position  thus  laid 
down.  Notwithstanding  the  comprehensive  language  thus 
adopted  by  the  chancellor,  he  admits  that  the  rule  has 
been,  and  may  be  departed  from,  in  certain  cases,  and 
cites  that  of  Palmer  v.  LariUard,  as  belonging  to  that 
class.  But  it  is  important  to  notice  that  the  prominent 
reason,  given  by  the  chancellor,  in  &vor  of  restricting  the 
jurisdiction  of  the  Court  of  Errors  to  the  examination  of 
questions  which  were  raised  and  decided  in  the  inferior 
tribunals,  is  to  be  found  in  the  true  construction  of  the 
constitution  of  the  state.  He  admits  that  the  Supreme 
Court,  which  is  not  thus  trammeled  by  constitutioiial 
restrictions,  may  consider  all  questions  properly  arising 
upon  the  record,  whether  they  were  considered  in  the 
inferior  court  or  not.  In  the  case  of  Houghton  v.  Starr j  4 
Wend.  R.y  175,  the  rule  laid  down  in  the  preceding  case 
was  adopted. 

The  last  case  from  New  York  upon  this  question,  is  Kant 
V.  WhiUkky  8  WeTti.  U.,  219.  After  reviewing  several  of 
the  cases  in  which  the  question  arose,  Mr.  Justice  Suthbr* 
LAKD  oensiders  the  following  points  to  have  been  settied : 
"  1.  That  the  Court  of  Errors  have  uniformly  refused  to 
entertain  a  writ  of  error  or  appeal  from  a  judgment  or 
decree,  entered  by  default  in  the  court  below,  and  cites  as 
an  only  exception,  the  case  of  Cheatham  v.  THhtson^  5 
Jbhns.j  430,  in  which  the  objection  was  not  raised  in  the 
Court  of  Errors.  2.  That  the  Court  of  Errors  will  not 
permit  a  point  to  be  made  and  discussed  here,  which  was 
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not  raised  in  the  court  below.  8.  That  in  these  decisions 
the  court  has  proceeded  on  the  ground  of  a  want  of  juris- 
diction, as  resulting,  ^r^f,  from  the  nature  and  constitution 
of  a  court  of  appellate  jurisdiction  merely;  and,  secondly^ 
from  that  provision  of  the  constitution  which  declares, 
"  that  when  an  appeal  from  the  decree  of  a  court  of  equity 
shall  be  heard,  the  chancellor  shall  inform  the  court  of 
the  reason  of  his  decree,"  etc.  It  is  worthy  of  notice  that 
the  learned  judge,  in  delivering  the  opinion  of  the  court 
in  this  case,  seems  entirely  to  have  overlooked  the  opinion 
of  the  chancellor  in  the  case  of  Palmer  v.  LoriUard,  and 
the  opinion  of  Chief  Justice  Spenceb  in  the  case  of  Seek- 
man  v.  Frost,  which  do  not  support  the  second  point  sup- 
posed to  have  been  settled;  nor  is  it  supported  by  the 
chancellor  in  the  case  of  Knickerbocker  v.  Golden, 

Having  now  completed  the  examination  of  the  several 
cases  decided  by  the  Court  of  Errors  in  New  York,  in 
which  the  question  involved  in  this  case  was  considered, 
I  think  it  must  be  admitted,  that  it  is  quite  impossible  to 
reconcile  those  decisions,  or  the  reasoning  by  which  they 
are  supported ;  and  it  is  equally  clear  that  this  want  of 
uniformity  arose  from  the  views  taken  by  the  Court  of 
Errors  in  the  early  decisions ;  and  the  correctness  of 
which,  to  some  extent  at  least,  is  certainly  shaken  by  the 
strong  reasoning  of  that  court  in  subsequent  decisions. 
It  only  remains  for  this  court,  upon  a  careful  considera- 
tion of  the  numerous  authorities  which  have  been  cited, 
to  endeavor  to  deduce  from  the  whole,  such  principles  as 
are  warranted  by  good  sense  and  sound  reason.  And  we 
think  it  very  clearly  established  :  1.  That  the  restrictions 
upon  the  general  right  of  appeal  to  the  Court  of  Errors, 
result  principaUy  from  that  provision  of  the  constitution  of 
the  state  which  makes  it  imperative  upon  the  chancellor 
and  upon  the  judges  of  the  Supreme  Court,  to  inform  the 
Court  of  Errors  of  the  reasons  of  their  judgments.    2.    If 
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the  error  alleged  in  the  appellate  court,  could  not  have 
been  obviated  in  the  court  below,  by  proof  or  amendment, 
had  objection  been  there  made,  the  appeal  will  be  sus- 
tained. 

It  only  remains  now  to  apply  these  principles  to  the  case 
before  the  court,  and  see  how  far  they  are  applicable. 

The  provision  in  the  constitution  of  New  York  renders 
it  imperatice  upon  the  chancellor  in  case  of  appeal,  to 
inform  the  appellate  court  of  the  reasons  of  his  decree. 
The  statute  of  this  state  is  not  mandatory  in  this  respect,  but 
simply  oiUkorizes  the  chancellor  to  sit  with  the  judges  of 
this  court  in  cases  of  appeal  and  inform  them  of  the 
reasons  of  his  decree ;  and  such  has  been  the  practical 'con- 
struction which  this  provision  has  received,  both  from  the 
chancellor  and  from  this  court ;  neither  has  ever  regarded 
the  provision  as  rtuindatory  in  its  nature.  If  this  con- 
struction of  the  statute  be  correct,  the  principal  reason  for 
restricting  the  right  of  appeal  to  the  Court  of  Errors  in 
New  York,  cannot  apply  to  appeals  to  the  Supreme  Court 
of  this  state.  With  regard  to  the  second  rule  which  we 
have  thought  sustained  by  the  Court  of  Errors  of  New 
York,  but  little  need  be  said.  The  appellant  does  not 
complain  of  any  irregularities  in  the  proceedings  below  ; 
he  does  not  ask  this  court  to  review  the  case  for  the  purpose 
of  correcting  errors  of  this  nature,  if  any  exist ;  but  he 
simply  asks  this  court,  to  review  the  merits  of  the  case,  as 
presented  in  the  bill,  answer  and  proofs;  his  complaint 
is,  that  the  chancellor  erred,  in  declaring  that  the  convey- 
ances specified  in  the  decree,  were  fraudulent  and  void. 
Irregularities  have  been  suggested,  it  is  true,  but  for  the 
purpose  of  showing  (what  may  or  may  not  be  material), 
that  the  defendants  below  did  not  intend  to  waive  their 
defense,  or  abandon  their  case.  The  objection  then  alleged, 
by  way  of  error,  could  not  have  been  obviated  in  the  court 
below  by  proof  or  amendment. 
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Bat,  on  the  part  of  the  appellees,  it  was  strenuously  ui^d 
that  the  defendants  below  having  made  default,  this  court 
will  not  entertain  the  appeal;  and  in  support  of  this 
ground,  the  same  course  of  reasoning  was  adopted  by 
counsel,  in  argument,  which  is  to  be  found  in  the  cases  from 
Kew  York  which  had  been  cited  in  this  opinion.  We  know 
of  no  restrictions  upon  the  right  of  appeal,  but  such  as  are 
prescribed  by  the  law  which  confers  that  right :  These 
restrictions  are :  1.  That  the  decree  or  order  appealed 
from,  should  be  final,  and  not  merely  interlocutory.  2* 
That  the  appellant  file  an  approved  bond  within  ninety 
days  after  the  order  or  decree  appealed  from  shall  have  been 
made.  Admitting,  however,  for  the  sake  of  argument,  that 
an  appeal  is  not  allowed  to  a  party  who  has  made  default 
below,  that  default  appearing  upon  the  proceedings  to  have 
been  regularly  taken,  it  is  questionable  whether  the  proceed- 
ings in  this  present  case,  will  justify  the  application  of  the 
principle.  It  will  be  perceived  that  the  language  employed 
by  the  legislature,  conferring  the  right  of  appeal,  is  very 
comprehensive;  and  to  deprive  a  party  of  a  right  thus 
secured,  the  evidence  that  there  has  been  such  a  default  as 
indicated  an  abandonment  of  the  case  by  the  party  appeal- 
ing, must  be  of  such  a  character  as  to  leave  no  reasonable 
doubt  of  the  existence  of  such  intention.  In  other  words^ 
rights  deemed  by  the  legislature,  and  by  this  court,  as 
eminently  important  in  their  nature,  cannot  be  regarded 
as  having  been  waived  by  a  forced  inference,  drawn  from 
the  conduct  of  a  party  during  the  course  of  proceedinga 
in  the  court  below,  but  the  facts  which  justify  such  a  con- 
clusion, must  be  so  clear  and  so  decisive  as  to  amount  to 
positive  evidence  of  a  waiver. 

This  leads  me  to  a  consideration  of  the  nature  of  the 
evidence  by  which  this  court  is  to  be  governed  in  estab- 
lishing the  &ct  whether  a  party  prosecuting  an  appeal 
from  chancery,   abandoned  his  defense  below.     It   cer- 
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tainly  is  in  the  power  of  the  party  in  whose  favor  a  decree 
is  made,  upon  the  default  of  the  opposite  party ,  so  to 
frame  that  decree,  as  to  show  clearly  that  the  default  acta* 
ally  occurred.  He  is  supposed  to  he  familiar  with  the 
rules  and  practice  hy  which  the  court  is  governed,  and 
the  facts  necessary  to  be  stated  in  the  decree,  to  show 
that  the  party  was  regularly  defaulted:  K,  therefore,  the 
decree  fails  to  recite  such  facts,  it  may  be  fairly  inferred^ 
that  there  was  not,  in  point  of  fact,  a  regular  default ;  and 
if  not  reffidar,  then,  in  point  of  law,  no  such  default  exists, 
as  will  authorize  this  court  to  infer  that  there  was  an 
abandonment  of  the  cause  in  the  court  below,  by  the  party 
appealing,  nor  any  such  waiver  as  will  deprive  him  of  the 
right  of  appeal.  It  need  not  be  stated  that  when  a  final 
judgment  is  rendered  in  a  court  of  law,  or  decree  made 
in  a  court  of  equity,  in  consequence  of  the  default  of  a 
party,  the  facts  necessary  to  constitute  that  default  should 
affirmatively  appear  in  the  proceedings,  otherwise  such 
judgment  or  decree  will  be  set  aside,  on  motion,  for  irregu- 
larity. In  establishing,  for  the  first  time,  a  rule  on  this 
subject,  we  think  it  most  proper  to  adopt  one  warranted 
by  the  practice  which  prevails  in  courts  of  equity,  safe 
and  certain  in  its  character,  and  convenient  in  its  applica- 
tion ;  and  that  rule  is,  that  where  the  appellee  asks  for  the 
dismissal  of  an  appeal  to  this  courts  from  a  decree  of  the  Court 
of  Chancery^  on  the  ground  of  the  default  of  the  appellant  in 
the  court  below^  the  decree  mv^t  recite  all  those  fajcts^  whichy 
by  the  rules  and  practice  of  the  Court  of  Chancery^  entitle  a 
party  to  default  his  adversary.  The  determination  by  this 
court,  of  the  question  whether  a  default  has  been  regularly 
entered  in  the  court  below,  will,  by  the  adoption  of  thia 
rule,  be  made  to  depend  upon  an  inspection  of  the 
decree  or  order  from  which  an  appeal  is  taken,  and  the 
published  rules  of  the  Court  of  Chancery.  They  will 
furnish  such  evidence  of  the  fact,  as  will  preclude  all  that 
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doubt  and  embarrassment  wbich  would  necessarily  result 
from  permitting  evidence  dehors  the  record,  to  be  adduced; 
and,  what  is  highly  important,  this  rule  will  conduce  to 
that  certainty  in  the  administration  of  justice,  to  attain 
which,  it  is  the  bounden  duty  of  this  court  to  exert  all  the 
powers  with  which  it  is  invested. 

Let  us,  then,'  apply  the  rules  thus  laid  down,  to  the 
decree  in  this  case,  and  see  if  the  default  there  specified,  is 
such  an  one  as  is  recognized  by  the  rules  of  the  Court  of 
Chancery,  or  known  to  its  practice.  The  recital  in  the 
decree  is  as  follows :  ^^  This  cause  having  been  heretofore 
brought  on  to  be  heard  and  decided  upon  the  agr^ment 
and  stipulation  of  the  said  Townsend  and  the  complain- 
ants, and  the  answer  of  said  Townsend,  and  upon  exhibits 
read  by  stipulation  and  consent ;  and  the  said  bill  having 
been  taken  as  confessed  against  the  said  William  L.  Colby 
and  Samuel  R.  Bumpus,  and  upon  hearing  Mr.  Lane 
and  Mr.  Buckbee,  of  counsel,  for  the  complainants,  and 
no  person  appearing  to  argiie  said  cause  on  the  part  of  said 
defendants,  and  due  deliberation  being  had  thereupon," 
etc.  Does  this  recital  contain  such  facts  as  will  warrant 
the  court  in  presuming,  1.  That  there  was  a  default 
made  by  the  defendants,  and  if  so,  2.  That  it  was  such  a 
de&ult  as  deprives  the  party  against  whom  it  was  entered, 
from  appealing  to  this  court?  If  there  was  a  default,  such 
default  must  be  shown  to  have  been  warranted  by  the 
rules  or  practice  of  the  Court  of  Chancery.  Now,  the 
only  default  disclosed  in  the  decree,  is,  that  no  person 
appeared  to  argue  the  cause  on  the  part  of  the  defendants. 
Is  there,  then,  any  rule,  which  attaches  so  high  a  penalty 
to  the  failure  of  a  party  to  argue  his  cause  before  the 
chancellor,  as  to  deprive  him  of  the  right  of  appeal  to 
this  court  ?  None  has  been  shown,  and  none  is  presumed 
to  exist  Does  not  the  decree  itself  show,  that  the  cause 
was  heard  upon  the  bill,  the  answer  of  Townsend,  and 
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the  exhibits  which,  by  the  stipulation  of  parties,  were  to 
be  read  at  the  hearing  ?  Cannot  a  party  submit  his  cause 
to  the  chancellor  without  argument,  or  upon  briefs  ?  We 
think  he  may,  and,  for  aught  that  appears,  he  did.  May 
not  a  party,  when  a  cause  is  ripe  for  a  hearing,  confide  in 
the  learning,  ability  and  integrity  of  the  chancellor,  before 
whom  that  cause  may  be  pending,  trusting,  it  may  be 
vainly,  in  the  strength  of  his  cause,  without  endangering 
his  right  to  have  that  cause  reviewed  by  the  appellate  tri- 
bunal ?  To  deny  a  party  this  right,  under  such  a  state  of 
&ct8,  would  be  to  nullify  the  statute  which  confers  it.  But 
it  is  farther  recited  in  the  decree,  that  ^^  the  cause  having 
been  heretofore  brought  on  to  be  heard  and  decided  upon 
the  agreement  and  stipulation  of  the  complainants  and 
Townsend,"  etc.  By  the  terms  of  that  stipulation,  the 
caoae  was  to  have  been  heard  at  the  January  term,  1842, 
of  tke  Court  of  Chancery.  Now,  if  we  exclude  from  our 
view  the  evidence  furnished  by  the  affidavits  and  certifi- 
cates which  were  read  upon  the  argument,  and  confine 
ourselves  to  the  matters  contained  in  the  decree  and  stipu- 
lation, would  not  the  natural  and  necessary  inference  be 
that  the  cause  was  heard  at  the  time  stated  in  the  stipu- 
lation, and  that  the  subsequent  hearing,  at  the  July  term, 
was  a  mere  continuation  of  the  argument  had  at  the  pre- 
vious term  ?  And  thus  the  inference  that  the  appellant 
abandoned  his  cause  below  is  rebutted.  K,  however,  the 
cause  was  not  heard  at  the  January  term,  pursuant  to  the 
stipulation,  but  at  the  July  term  following,  then  the  evi- 
dence of  a  default  contained  in  the  decree  is  insufficient, 
because  it  does  not  state  that  ^^  due  notice  of  a  hearing 
was  given  to  the  solicitor  for  the  defendants,  pursuant  to 
the  rules  of  the  court:"  12  Johns. ^  494.  And  this  court 
will  presume  nothing  in  favor  of  a  party  who  seeks  to 
deprive  another  of  the  benefit  of  a  valuable  right. 
I  have  thus  far  considered  the  question  under  consider- 
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atioD,  solely  with  reference  to  the  facts  disclosed  in  the  tran* 
Bcripty  for  the  reason  that  I  do  not  regard  it  as  necessary 
to  enter  into  the  consideration  of  the  matters  disclosed  by 
the  papers,  filed  in  support  of  and  against  the  motion. 
The  ground  I  assume  is,  that  the  decree  itself  contains 
no  sufficient  evidence  of  such  default,  as  will  authorize  this 
court  in  assuming  that  the  defendants  below  abandoned 
their  defense. 

I  have,  thus  far,  avoided  the  examination  of  the  prac- 
tice, which  seems  to  prevail  in  the  house  of  lords,  in 
England,  in  cases  analogous  to  that  under  consideration. 
It  is  admitted  to  be  as  was  stated  by  the  counsel  for  the 
appellees ;  but  a  careful  consideration  of  the  origin  of  the 
appellate  jurisdiction  of  that  court,  has  satisfied  my  mind 
that  the  rules  of  decision  in  that  tribunal  can  have  but 
littie  force  or  application  to  the  appellate  jurisdiction  of 
this  court  Considerations  of  expediency,  accident,  and 
ancient  usage,  have  had  much  to  do  in  determining  the 
jurisdiction  of  that  and  other  tribunals  in  England;  a 
jurisdiction  which  is  not  defined,  as  here,  by  positive  and 
written  constitutions  and  laws,  and  regulated  by  rules  of 
proceeding  known  only  to  the  civil  law.  And  by  refer- 
ence to  2  Hoff.  Pr.jp.  14,  it  will  be  found  that  the  Court  of 
Errors  has  adopted  the  practice  in  the  house  of  lords,  in 
cases  of  appeal,  where  no  other  rule  is  expressly  pro- 
vided. This  circumstance,  taken  in  connection  with  the 
constitution  of  that  court,  admonishes  us  not  to  rely  too 
much  upon  its  practice  and  decisions. 

We  have  carefully  refrained  from  the  expression  of  an 
opinion  respecting  the  appellate  jurisdiction  of  this  court, 
but  have  confined  ourselves  to  the  facts  of  the  case  before 
us.  We  do  not  mean  to  be  understood  as  affirming  that 
the  jurisdiction  of  this  court,  in  appeals  from  chancery, 
is  to  be  restricted  to  the  extent  contended  for  by  counsel 
in  argument     The  determination  of  this  question,  when 
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it  arises,  must  be  considered  with  reference  to  principles 
not  brought  to  view  or  necessarily  involved  in  the  discus- 
sion of  this  particular  case.  We  should  then  have  to  con- 
sider the  nature  and  general  jurisdiction  and  powers  of 
this  court;  the  organization  of  our  whole  judicial  estab- 
lishment ;  its  history  from  the  establishment  of  a  territorial 
government  to  the  present  day ;  and  the  application  of  the 
rules  which  obtain,  in  cases  of  appeal,  where  the  proceed- 
ings are  regulated  according  to  the  course  of  the  civil,  and 
not  the  common  law.  When  a  case  is  properly  presented, 
bringing  such  a  question  directly  before  this  court  for  its 
determination,  these  various  topics  will  undergo  discus- 
sion, and  the  question  will  be  decided  with  all  the  care  and 
circumspection  which  its  importance  demands. 

MotUm  denied. 
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The  People  ▼.  Foote. 

This  court  will  overiook  niatton  of  f onn  in  prooeedlnge  before  Joetloes  of  ttie  peaee^ 
and  regard  tliem  eccordiiig  to  the  merits. 

Where  an  iene,  formed  upon  a  plea  ef  nol  gaOtr  to  a  deolaratton  in  replerin,  was- 
trledlija  juiyina  JQstioe'flOOiurti  whoretumedaTerdictaBfollowB  :  "  ThUjwrj^ 
find  for  the  pkuhUiff'^—HHA,  that,  although  not  a  formal  verdict  in  replevin,  yet 
it  snfflciently  indicated  for  which  par^  the  jury  had  found  the  iene,  and  that  it  was- 
the  duty  of  the  justice  to  enter  ilie  Terdict  in  the  proper  form,  according  to  the- 
fttbstantial  ihiding,  and  to  render  judgment  thereon,   (a) 

The  justice  haying  refused  to  enter  the  TenUct,  and  render  judgment  thereon,  on  the 
ground  that  It  was  insufficient^  the  court  granted  a  mandemiM  to  compel  him  ti> 
dosa 

The  justice  had  no  power  to  award  a  vititfrs  de  now  after  ttie  rendition  of  sucb 
Yerdict. 

On  the  application  of  George  Lambertoiiy  the  relator,  & 
rule  was  granted  daring  the  present  term  of  this  courts 
requiring  the  respondent,  Orange  Foote,  a  justice  of  th& 
peace  for  the  town  of  Avon,  Oakland  county,  to  show 
cause  before  this  court,  why  the  mandate  of  the  court 
should  not  be  issued,  commanding  him  to  enter  the  verdict 
rendered  by  the  jury  in  a  cause  tried  before  him,  Decem- 
ber 19, 1842,  wherein  the  relator  was  plaintiff,  and  Jacob 
and  Marshall  8.  Hadley,  were  defendants,  and  to  render 
judgment  thereon. 

For  cause,  the  respondent  returned  the  following  £eu^  : 
A  writ  of  replevin  was  issued  in  the  cause  mentioned  in 
the  rule,  returnable  before  the  respondent,  and  was  duly 
served  and  returned.  The  parties  appeared  on  the  return 
day  of  the  writ,  and  the  plaintiff  declared  in  replevin  for 
the  unlawful  detention  of  one  cutting-table.  The  defend- 
ants pleaded  not  guilty,  and  gave  notice  that  they  would 

(a)   See  Gaines  t.  Betts.,  S  IXxig.  96;  Averall  t.  Pero.,  7  Mich.,  816 ;  Lockwood  t. 
Drake.,  1  Mich.,  14, 16. 
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prove  on  the  trial,  that  the  cutting-table  was  the  property 
of  the  defendants,  and  not  of  the  plaintiff',  and  that  neither 
of  them  had  detained  the  same  from  the  plaintifT.  The 
cause  was  subsequently  tried,  both  parties  being  present 
with  their  witnesses,  before  a  jury,  who  returned  a  verdict 
in  writing,  signed  by  each  juror,  as  follows :  "  This  jury 
find  for  the  phinUffJ'^  The  verdict  was  announced  by 
the  justice;  the  jurors  were  paid  their  fees,  and  they 
separated. 

The  defendants  then  objected  to  the  rendition  of  any 
judgment  upon  the  verdict,  on  the  ground  that  it  did  hot, 
in  /arm,  award  that  the  right  to  the  property  was  in  the 
plaintiff,  and  that  the  defendant  had  wrongfully  detained 
it,  etc.  The  justice  sustained  the  objection,  and  refused  to 
enter  judgment  upon  the  verdict 

The  plaintiff  then  moved  that  a  venire  de  novo  be  awarded, 
which  motion  was  granted  by  the  justice,  although  opposed 
by  the  defendants,  and  the  cause  was  continued  to  a 
future  day  named.  fTo  further  proceedings  were  had  in 
the  case. 

Hunt  ^  Watsonj  for  the  relator. 
Geo.  W.  Wisner,  for  the  respondent. 

Ransom,  J.,  delivered  the  opinion  of  the  court. 

The  question  raised  upon  the  facts  returned  is,  whether 
the  verdict  found  by  the  jury  was  sufficient  to  lay  the  foun- 
dation for  a  judgment  in  favor  of  the  plaintiff.  Was  the 
intention  of  the  jury  so  manifested  by  it,  as  to  enable  the 
justice  to  ascertain  with  certainty  for  which  party  they  had 
found  the  issue  ?  If  so,  the  verdict  was  sufficient,  and 
the  justice  should  have  rendered  judgment  agreeably  to  its 
finding. 

It  is  perfectly  clear  that  the  jury  intended  to  determine 
the  issue  against  the  defendants,  and,  although  their  ver- 
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diet  was  iDformal,  the  justice  ought  to  have  entered  it 
according  to  the  substantial  finding,  and  to  have  rendered 
judgment  We  are  to  overlook  matters  of  form,  and  to 
regard  proceedings  before  justices  of  the  peace  according 
to  the  merits. 

This  view  is  fully  sustained  by  Felter  v.  MuUiner^  2 
Jbhns.y  181y  in  which  the  plaintiff  declared  against  the 
defendant  for  killing  his  horse;  the  defendant  plead  a 
former  judgment  in  his  favor  before  another  justice,  for  the 
same  cause  of  action;  and  the  evidence  of  the  former 
judgment  was,  that  the  jury  returned  "  no  cause  ofactiony'* 
and  that  no  judgment  was  rendered  thereon.  Upon  cer- 
tiorarij  the  court  held  that  the  verdict  in  the  former  suit 
was  substantially  a  verdict  for  the  defendant;  that  the 
justice  should  have  rendered  judgment  for  the  defendant 
accordingly,  and  that  the  plea  was  sustained  by  the  evi- 
dence. 

Thompson  r.  Bviton^  14  Johns. y  86,  was  replevin;  two 
issues  were  joined.  The  jury  found  generally  that  the 
defendant  was  not  guilty.  The  court,  in  deciding  the  cause 
upon  writ  of  error,  said  :  "  The  intention  of  the  jury  can- 
not be  mistaken,  and  the  omission  to  enter  a  verdict  appli- 
cable to  the  particular  issue,  is  mere  matter  of  form." 

Hawks  V.  Orofton^  2  Burr.^  698,  was  for  an  assault  and 
battery.  Several  pleas  were  pleaded  besides  not  guilty. 
The  judge  found  a  verdict  in  these  words :  "  Guilty  of  the 
trespass  within  written.^  Upon  error  brought.  Lord  Mans- 
field said :  "  The  question  is,  whether  this  verdict  is  so 
uncertain  that  the  court  cannot  give  judgment  upon  it,  but 
must  award  a  venire  facias  de  novo.  The  principle  is  true 
and  just,  that  where  the  intention  of  the  jury  is  manifest 
and  beyond  doubt,  the  court  will  set  right  matters  of /arm, 
and  the  mere  act  of  the  clerk." 

In  Hob.y  54,  it  is  said,  "the  rule  is  just,  that  though 
the  verdict  may  not  conclude  formally,  or  punctuaUy,  in 
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the  words  of  the  issue,  yet,  if  the  point  in  issue  can  be 
concluded  out  of  the  finding,  the  court  shall  work  and 
mold  it  into  form,  according  to  the   real  justice  of  the 


case." 


Applying  the  principle  of  these  decisions  to  this  case,  it 
is  apparent  that  the  plaintiff  was  justly  entitled  to  a  judg- 
ment upon  the  verdict  of  the  jury. 

The  justice  should  have  entered  the  verdict  in  form, 
following  the  issue  made  up  by  the  pleadings,  and  award- 
ing adequate  damages  for  the  detention  of  the  property. 
All  the  proceedings  had  in  the  case,  subsequently  to  the 
finding  the  verdict  by  the  jury,  were  coram  non  jvdice  and 
void.  The  awarding  a  venire  de  novo  was,  in  effect,  grant- 
ing a  new  trial  of  the  cause,  which  the  justice  possessed  no 
power  to  do.  After  the  cause  was  submitted  to  the  jurj', 
and  they  had  found  and  returned  a  verdict,  the  powers  of 
the  justice  were  exhausted,  except  to  award  damages  to  the 
plidntiff  for  the  detention  of  the  property  by  the  defendant, 
to  enter  judgment  upon  the  verdict,  and  issue  execution 
accordingly. 

The  mandamus  must  be  granted. 

Mandamus  granted. 
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The  Mayor,  Beoorder,  Aldermen  and  Freemen  of  the  City 
of  Detroit  ▼.  Charles  Jaokaon,  Noah  Sutton,  Shubael 
Conant,  Abram  C.  Canifl;  and  DeGarmo  Jones. 

Error  canoot  be  aasigiied,  in  the  dedaton,  bgr  the  court  below,  of  a  motfon,  f oonded 
vponaffidJiTfta,  to -vacate  a  lodgment;  mob  motloB  betas  addraned  merely  to  the 
■oiud  discretion  of  the  court,    (a) 

Where  the  execution  bj  one  of  the  iMtrtlea,  of  an  asreement^  under  the  statute  (&  8. 
18B8,  p.  S81),  to  submit  matters  in  difference  to  arbitration,  appears  to  be  bgr  an 
agent,  the  cerOflcate  of  the  officer  taking  the  acknowledgment  of  the  agreement^ 
that  such.partj  appeared  before  him,  bj  such  agent  for  that  purpose  duly  appointed, 
and  acknowledged  the  same,  is  sufficient  erldence  of  the  execution  of  the  agree- 
ment, and  of  the  authority  of  the  agents  to  authorize  the  arbltntorB  to  hear  and 
determine  the  matters  submitted  to  them,  and  the  Gbcutt  Oourt  to  render  judgment 
upon  their  award. 

A  corporation  may  appoint  an  agent  by  paroL    (5) 

The  authority  of  an  agent  of  a  corporation,  vaaij  be  inferred  from  the  adoption  or 
recognition  of  his  acts  by  the  corporation;  and  the  acts  so  recognised  or  adopted 
will  bind  the  corporation. 

The  award  of  arbitrators,  under  the  statute,  is  an  official  act,  and  is  itself  Uie  erl- 
dence  and  authority,  upon  which  the  CSrcoit  Court  may  render  Judgment 

A  Judgment,  rendered  upon  an  award,  pursuant  to  the  statute  (R  S.  188S,  p.  683),  will 
not  be  reversed  on  error,  on  the  ground  that  it  does  not  appear  that  an  agent,  who 
executed  the  agreement  for  submission  on  behalf  of  one  of  the  parties,  had  author- 
ity so  to  do,  where  the  award  recites,  that  such  party  was  duly  notified  of  the  hear- 
ing before  the  arbitrators,  and  appeared,  and  was  heard  with  his  witnesses  and 
counsel,  and  where,  being  deemed  in  the  court  by  Uie  statute  (R.  S.  1888,  p.  S8S,  |  lOX 
he  allowed  the  judgment  to  be  entered  on  the  award,  without  objection,  on  the 
ground  of  such  agent*8  want  of  authority;  but  the  court  will  infer  from  these  facta 
a  recognition  and  adoption,  by  the  par^,  of  the  act  of  his  agent,  in  executing  th» 
submission,  even  where  such  party  is  a  corporation. 

Where  it  distinctly  appears  in  the  body  of  a  parol  agreement,  signed  by  an  agent  In 
his  own  name,  without  the  addition  of  the  name  of  his  prindpal,  that  the  principal 
is  the  contracting  party,  the  agreement  will  be  constraed  to  be  that  of  the  principal,, 
and  not  of  the  agent. 


(a)    Same  principle  affirmed  and  explained,  Polhemus  y.  Ann  ArtK>r  SaTings  Bank:» 
27  Mich.,  45,  61,  and  numerous  oases  there  cited. 
(5)    Affirmed,  Jhons  ▼.  People,  25  Mich.,  503.    SeeTaymouth  y.  Kobler,  35  Mich.,  801 
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It  seems,  that  the  rule,  thai  an  attomej  or  ageat,  to  bind  his  principal,  must  a^pi  th» 
name  of  the  prindpa],  applies  only  to  deeds,  and  not  to  simple  contracts. 

• 
An  a^ieement)  under  the  statute  (R.  8. 1888^  p.  581),  to  submit  matters  in  difference  ta 
arbitratlon,  need  not  be  under  seaL 

A  Judgment,  rendered  in  f^iror  of  A.  and  B.,  against  0.,  upon  the  award  of  wrbitra- 
tots,  on  flUng  Uie  same  pursuant  to  the  statute  (R  S*  188S,  p.  58S,  1 0),  will  not  b» 
rerersed  on  eiror,  <m  the  ground  that  B^  had  no  claim  against  C,  he  having  joined 
with  A.  in  ezeoutiiig  thesubmiiwion  to  arbitration,  of  all  matters  arising  out  of  a 
contract  between  A.  and  C,  for  the  ftdthful  performance  of  which  contract  by  A.,, 
he  waa  recited  in  the  submission,  to  be  bound  to  A.  by  a  separate  instrument,  and 
tlie  awatd  having  been  nuAe  in  imvotr  of  both  A.  and  B. 

In  error,  on  certiorari  from  Wayne  Circuit  Court.  The 
record  returned  by  the  court  below,  set  forth  an  agree- 
ment between  the  parties  to  this  cause,  to  submit  certain 
matters  in  diflerence  between  them  to  arbitration,  the  award 
of  the  arbitrators,  and  a  judgment  thereupon  rendered 
in  the  court  below ;  all  of  which  were  in  pursuance  of  Ch^ 
7,  HOe  4,  Part  3,  of  the  Revised  Statutes. 

The  agreement  to  submit  to  arbitration  was,  in  part,  as 
follows: 

"  Know  all  men  by  these  presents,  that  the  mayor,, 
recorder,  aldermen  and  freemen  of  the  city  of  Detroit,  6y 
^rui  Pitcher,  mayor  of  said  city,  and  agent  for  that  jmrpose 
duly  appointed,  and  Charles  Jackson,  Koah  Sutton,  Dc 
Garmo  Jones,  Shubael  Conant  and  Abram  C.  CaniflV 
have  agreed  to  submit  the  final  settlement  of  all  matters 
and  things  arising  from,  or  growing  out  of,  the  contract 
between  the  said  mayor,  recorder,  aldermen  and  free- 
men of  the  city  of  Detroit,  of  the  one  part,  and  the 
said  Charles  Jackson  and  Noah  Sutton,  of  the  other  part, 
dated  March  31,  1840,  relative  to  the  new  Hydraulic 
Works  of  the  city  of  Detroit,  according  to  the  said  con- 
tract and  specifications  therewith  connected  (for  the  faith- 
ful performance  of  which  in  all  its  parts,  the  said  De  Garmo 
Jones,  Shubael  Conant  and  Abram  C.  Caniff  are  sureties 
for  the  said  Jackson  and  Sutton,  by  bond  bearing  evea 
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date  with  the  said  contract "),  etc.  [setting  forth  par- 
ticularly the  matters  submitted],  *^  to  the  determination  of 
Levi  Cooky  Reynolds  Gillett  and  Thomas  Palmer,  of," 
etc.,  "  the  award  of  whom,  or  a  greater  part  of  whom, 
being  made  and  reported,  within  three  months  from  this 
day,  to  the  Circuit  Court  for  the  county  of  Wayne  the 
judgment  thereon  shall  be  final ;  and  if  either  of  the  par- 
ties shall  neglect  to  appear  before  the  arbitrators  afler  due 
notice  given  to  them  of  the  time  and  place  appointed  for 
hearing  the  parties,  the  arbitrators  may  proceed  in  his  or 
their  absence. 

"  Dated  at  Detroit,  this  11th  day  of  March,  A.  D.  1842.'^ 

(Signed)  "  Charles  Jackson,  Noah  Sutton,  Zina  Pitcher^ 
mayor  of  Detroit^  Shubael  Conant,  D.  G.  Jones,  and  A.  C. 
Oaniff." 

The  certificate  of  the  acknowledgment  of  this  agree- 
ment, before  a  justice  of  the  peace,  was  in  the  form  pre- 
scribed by  the  statute,  and  set  forth  that,  "  The  said  mayor, 
recorder,  aldermen  and  freemen  of  the  city  of  Detroit, 
iy  Zina  Pitcher ^  mayor  of  said  city^  and  agent  for  that 
purpose  duly  appointedy'*  appeared  and  acknowledged  the 
same. 

The  award  recited  the  agreement  for  submission,  that 
due  notice  was  given  to  the  parties  of  the  time  and  place 
of  hearing,  and  that  the  parties  were  present,  and  heard 
with  their  witnesses,  and  by  their  respective  counsel. 

The  judgment  upon  the  award  was  in  fiivor  of  the 
defendants  in  error,  and  against  the  plaintifi^s  in  error,  was 
rendered  May  25, 1842,  and  was  for  the  sum  of  $2,204.00 
<the  amount  awarded  by  the  arbitrators),  and  costs. 

Sundry  affidavits,  in  reference  to  the  submission,  the 
^ward,  and  the  proceedings  before  the  arbitrators,  which 
were  used  in  the  court  below,  on  the  hearing  of  a  motion 
there  made  by  the  plaintiffs  in  error,  to  vacate  the  judg- 
ment, were  also  returned  into  this  court  with  the  record. 
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The  errors  assigned  were : 

1.  The  submission  to  arbitration  was  not  duly  executed 
by  the  plaintifis  in  error. 

2.  The  submission  embraced  matters  not  authorized  by 
the  common  council  of  the  city  of  Detroit 

3.  The  award  is  erroneous  in  being  made  in  fiivor  of 
Jackson  and  Sutton  a)id  their  sureties, 

4.  It  is  erroneous  in  that  it  awarded  for  certain  extra 
work  mentioned. 

The  grounds  upon  which  the  second  and  fourth  errors 
assigned,  were  based,  appeared  only  in  the  affidavits 
aboTe  mentioned. 

O'Flyrm  ^  Witherelly  for  plaintiflfe  in  error. 

JET.  T.  BackaSy  for  defendants  in  error. 

Fblch,  J.,  delivered  the  opinion  of  the  court. 

The  statute,  iB.  S.,  531,  Ch,  7,  provides,  that  all  contro- 
versies, which  might  be  the  subject  of  an  action  at  law,, 
or  of  a  suit  in  equity,  may  be  submitted  to  the  decision  of 
one  or  more  arbitrators,  to  be  appointed  by  agreement 
between  the  parties,  in  the  form,  and  executed  in  the  man- 
ner prescribed.  It  further  provides,  that  the  award  of  the 
arbitrators  so  appointed,  being  made  and  reported  to  the 
court  designated  in  the  submission,  may  be  accepted  or 
rejected  by  the  court,  for  any  legal  and  sufficient  reason, 
or  may  be  recommitted  to  the  same  arbitrators,  for  a 
rehearing  by  them ;  and  that  when  an  award  is  accepted 
and  confirmed,  judgment  shall  be  rendered  thereon,  in  the 
same  manner  as  upon  a  like  award  made  by  refereea 
appointed  by  a  rule  of  court,  and  execution  shall  issue 
thereon  accordingly :  jR.  8.  532,  §  9. 

The  award  is  in  fact  the  foundation  of  the  judgment^ 
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and  the  power  of  the  arbitrators  to  make  the  award, 
depends  upoD  the  submissioD  of  the  parties.  The  papers 
filed  in  the  Circuit  Coart,  upon  which  the  judgment  in  this 
^case  was  rendered,  were  the  award,  and  the  submission  of 
the  parties  which  accompanied  the  same.  The  certiorari 
in  this  case,  brings  before  us  only  the  record,  and  pre- 
sents the  single  inquiry,  whether  the  submission  and  the 
award  are  sufficient,  upon  their  face,  to  give  evidence  of 
Jurisdiction,  and  to  authorize  the  Circuit  Court  to  render 
judgment  against  the  plaintiffs  in  error. 

It  is  proper  here  to  remark,  that  sundry  affidavits  have 
been  returned  with  the  record  in  this  case,  in  reference  to 
the  submission,  the  award,  and  the  proceedings  before  the 
arbitrators,  which  were  used  in  the  Circuit  Court,  on  the 
hearing  of  a  motion  there  made  by  the  plaintifis  in  error, 
to  set  aside  the  judgment  It  was  unquestionably  in  the 
power  of  that  court  to  have  vacated  the  judgment,  and 
to  have  recommitted  the  award  to  the  arbitrators.  But 
the  motion  was  addressed  to  the  sound  discretion  of  the 
-court,  like  an  application  to  set  aside  a  verdict,  and  for  a 
new  trial;  and  the  refusal  of  the  court  to  grant  it,  can- 
not be  here  assigned  as  error ;  nor  can  any  matters  con- 
tained in  the  affidavits,  authorize  this  court  to  reverse  the 
judgment  below.  Our  attention  must  be  confined  to  the 
record,  and  must  be  directed  to  the  simple  inquiry,  whether 
the  judgment  appears  to  have  been  regularly  rendered 
upon  the  submission  and  award  filed  as  the  foundation 
thereof. 

We  shall  consider  the  several  objections  to  the  regularity 
of  the  judgment,  raised  by  the  plaintiffii  in  error. 

1.  It  is  contended  that  the  authority  of  Zina  Pitcher  to 
execute  the  submission  on  behalf  of  the  plaiutifis  in  error, 
should  have  appeared  from  the  record.  The  statute  above 
mentioned  {R.  S.j  581,  §  2)  provides  for  the  execution  of 
the  submission  by  the  parties  in  person,  or  by  their  lawful 
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agents  or  attorneys.  They  are  required  to  appear  before 
a  justice  of  the  peace,  and  acknowledge  the  submission  in 
the  form  given  in  the  statute.  In  this  case,  the  certificate 
of  the  justice  shows  that  the  plaintifis  in  error  appeared 
**  by  2Sfui  Pitcher^  rruiyor  of  the  said  city,  and  agent  for  that 
jmrpose  duly  appointed,^  and  acknowledged  the  submission. 
The  jurisdiction  of  the  court  must,  of  course,  depend 
upon  the  voluntary  submission  of  the  parties;  and  one 
purporting  to  act  as  an  agent,  must  have  due  authority  so 
to  act,  in  order  to  bind  his  principal.  But  in  all  cases  of 
jurisdiction,  the  law  establishes  certain  proceedings  as 
prerequisites,  and  fixes  the  evidence  of  such  proceedings. 
In  suits  commenced  by  summons,  the  ofiicial  return  of  the 
sheriff,  showing  personal  service,  is  sufficient  to  give  the 
court  jurisdiction ;  and  so  it  is  where  the  return  is  made 
by  his  deputy.  In  neither  of  these  cases  would  the  record 
of  the  judgment  contain  any  evidence  of  the  genuineness 
of  the  signature  of  the  officer  to  the  return,  nor  would  it 
show,  in  the  latter  case,  that  the  deputy  had  authority 
to  act  for  his  principal.  In  the  case  of  arbitration  under 
the  statute,  the  evidence  of  the  submission,  which  gives 
authority  to  the  arbitrators,  to  hear  and  determine  the 
matters  submitted  to  them,  and  to  make  and  return  to  the 
Circuit  Court  an  award  upon  which  judgment  may  be 
there  rendered,  is  the  official  certificate  of  the  justice 
taking  the  acknowledgment  When  it  appears  by  that 
certificate  that  the  party  appeared,  and  that  the  appear- 
ance was  by  an  agent  duly  authorized  for  that  purpose — 
the  statute  having  permitted  an  appearance  in  this  man- 
ner— ^I  think  the  necessary  inference  is,  that  the  agent  was 
duly  authorized.  It  would  be  competent  to  produce  the 
authority  of  the  agent  before  the  justice  taking  the  acknowl- 
edgment, as  the  foundation  of  the  certificate  that  the 
principal  appeared  by  his  agent ;  and  I  am  aware  of  nc 
rule  which  would  require  him  to  annex  to  his  certificate,  the 
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proof  of  such  authority.  We  are  to  consider  this  certificate 
as  true ;  aud,  if  so,  it  was  clearly  sufficient  to  authorize  the 
Circuit  Court  to  take  cognizance  of  the  case,  and  to  render 
judgment  on  the  award. 

If,  in  fact,  the  submission  in  this  case  had  been  made  by 
Zina  Pitcher,  as  agent,  without  authority  from  the  plain- 
tiff in  error,  it  would  have  been  competent  for  them  to  have 
availed  themselves  of  such  want  of  authority,  by  assigning 
it  as  an  error  in  &ct ;  but  this  they  have  not  done. 

There  is  another  reason  why  this  judgment  should  not 
be  reversed,  on  the  ground  that  the  record  does  not  show 
that  the  agent,  who  executed  the  submission,  had  authority 
to  do  so.  The  record  itself  shows,  that  the  plaintifis  in 
error  ratified  the  act  of  their  agent  in  executing  the  sub- 
mission. The  award  made  by  the  arbitrators  according  to 
the  statute,  is  an  official  act,  and  is  itself  made  the  evidence 
and  the  authority  upon  which  the  Circuit  Court  may 
proceed  to  render  judgment.  The  award  in  this  case 
shows,  not  merely  that  the  plaintifis  in  error  entered 
into  the  submission,  but  that  they  were  duly  notified  of 
the  hearing  before  the  arbitrators,  and  were  present,  and 
heard  with  their  witnesses  and  their  counsel.  The  statute 
(jR.  S.J  582,  §  10)  provides,  that  the  parties  shall  attend  at 
every  term  of  the  court,  in  which,  by  the  terms  of  the 
submission,  judgment  may  be  entered  on  the  award,, 
within  the  time  limited  by  the  submission  for  filing  the 
award,  without  any  express  notice  for  that  purpose,  in 
like  manner  as  if  an  action  for  the  same  cause  were  pend- 
ing between  them  in  the  same  court.  The  plaintifis  in 
error,  having  actually  appeared  before  the  arbitrators,  pur- 
suant to  a  submission  which  purported  to  have  been  entered 
into  by  them,  and  being,  also,  by  the  statute,  consid- 
ered in  court,  on  the  filing  the  award  and  the  entry  of 
judgment  thereon,  must  be  deemed  to  have  waived  any 
objection  which  might  have  existed,  to  the  authority  of  the 
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agent  to  enter  into  the  submiBsiou.  Whether  the  agent 
had  authority  or  not,  was  merely  a  question  of  fact,  wher- 
ever raised,  and  one  which  should  have  been  settled  by  evi- 
dence adduced  by  the  parties.  If  the  plaintiffs  in  error 
saw  fit  to  appear  and  contest  the  claim  throughout,  on  its 
merits,  or,  being  duly  in  conrt,  did  not  there  raise  any 
objection  to  the  authority  of  the  agent  who  entered  into 
the  submission,  they  must  be  deemed  to  have  acquiesced 
in  that  authority,  and  cannot  here  claim  a  reversal  of  the 
judgment,  on  the  ground,  merely,  that  the  letter  of  attor- 
ney is  not  found  among  the  papers. 

The  general  rule  is,  that  an  agent  may  be  appointed  by 
parol ;  and  a  subsequent  recognition  of  his  acts  is  usually 
sufficient  to  bind  the  principal.  It  seems  to  have  been 
formerly  supposed  that  the  agent  of  a  corporation  must 
be  appointed  by  an  instrument  under  the  seal  of  the  cor- 
poration. Such,  however,  is  not  now  the  doctrine,  either 
in  England,  or  in  this  country :  Bank  of  United  States  v. 
Dandridge^  12  Wheat,  ^  64;  Yarborough  v.  The  Bank  of 
EngUjmd^  16  Easty  6 ;  Roe  v.  Dean,  etc.,  of  Rochester^  2 
Camp.j  96;  2  Kenfs  Com.,  613.  And,  in  Story  on 
Agencyj  §  52,  it  is  said,  that  as  the  appointment  of  an 
agent  of  a  corporation,  may  not  always  be  evidenced  by 
the  written  vote  of  the  trustees,  directors,  or  other  func- 
tionaries of  such  corporation,  it  is  now  the  settled  doc- 
trine, at  least  in  America,  that  it  may  be  inferred  and 
implied  from  the  adoption  or  recognition  of  the  acts  of  the 
agent  by  such  functionaries,  or  by  the  corporation.  In 
MilUken  et  al.  v.  Coombs  et  aL,  1  GreenLy  843,  an  arbi- 
tration bond  was  executed  by  Wheaton,  as  agent  of  the 
defendants,  but  in  fact  without  proper  authority.  The 
defendants,  however,  subsequently  recognized  the  author- 
ity ty  giving  a  power  of  attorney,  antedated,  and  thi& 
was  held  to  make  the  submission  binding  upon  them.  In 
delivering  their  opinion,  the  court  also  advert  to  the  fact^ 
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that  the  defendants  were  present  at  the  hearing  before  the 
arbitrators,  managing  and  conducting  the  business,  and 
making  no  objection  to  Wheaton's  want  of  authority  to 
enter  into  the  submission. 

There  can  be  no  more  reason  in  requiring  the  record  to 
show  the  power  of  attorney  under  which  the  agent  acted, 
than  there  would  be  in  requiring  it  also,  if  such  authority 
appeared,  to  show  the  proof  of  its  due  execution,  and  in 
the  case  of  a  corporation  like  the  plaintifis  in  error,  to  show 
the  organization  and  vote  of  the  common  council. 

2.  It  is  contended  that,  admitting  the  authority  of  Zina 
Pitcher  to  enter  into  the  submission  on  behalf  of  the  plain- 
tiffs in  error,  he  has  not  so  executed  the  agreement  for  sub- 
mission, as  to  bind  his  principals.  "  Tht  Mayor^  liecorderj 
Aldernien  and  Freemen  of  the  city  of  Detroit^  by  Zina  Pitcher ^ 
Mayor  of  said  city^  and  agent  for  that  purpose  duly  appointed^^^ 
is  the  description  of  the  contracting  party  in  the  body  of 
the  agreement;  and  the  justice's  certificate  of  its  acknowl- 
edgment describes  the  party  appearing  before  him,  in 
precisely  the  same  words.  But  the  agreement  is  signed 
**  Zina  Pitcher^  Mayor  of  Detroit^''  without  any  other  addi- 
tion; and  it  is  contended  that  a  disclosure  of  the  agency 
i^iiould  have  been  made  by  an  addition  to  the  signa- 
ture, as  well  as  by  description  in  the  body  of  the  instru- 
ment. 

It  is  perfectly  competent  for  an  agent,  who  has  due 
authority  to  contract  on  behalf  of  his  principal,  so  to  exe- 
cute an  instrument,  as  to  make  himself  personally  respon- 
sible for  his  principal.  Thus  in  Stone  v.  Wood,  7  Co?r., 
458,  the  defendant  described  himself  in  the  charter  party 
on  which  the  suit  was  brought,  as  agent  for  J.  &  R.  liay- 
mond,  but  in  fact  agreed  for  himself,  his  executors  and 
administrators,  to  pay  the  freight  therein  mentioned,  and 
was  held  to  be  bound  personally.  In  Spencer  v.  Field,  10 
Wend,,  87,  the  contract  was  made  between  the  defendant 


FIRST  CIRCUIT,  JANUARY  TERM,  1843.  115 


City  of  Detroit  v.  Jackson. 


^nd  ^^  James  Hillhouse,  commissioner  of  the  school  fund 
for  the  state  of  Connecticut,  for  and  in  behalf  of  said 
state/'  was  under  seal,  and  was  signed  ''  James  Hillhouse, 
•commissioner  of  the  school  fxind."  It  was  held  that 
it  was  not  the  contract  of  the  state.  In  Pentz  v.  Stan- 
ten,  10  Wend.,  271,  the  plaintiff  declared  on  a  bill  of 
exchange,  di-awn  by,  and  signed  "  H.  T.  West,  agent." 
The  suit  was  against  the  principal,  who  has  held  not 
to  be  bound,  his  name  not  appearing  on  the  bill.  Taft  v, 
Brewster  and  others,  was  upon  a  bond,  in  which  the  defend- 
ants, by  the  name  and  description  of  '^  Jacob  Brewster, 
Thaddeus  Loomis  and  Joseph  Coats,  trustees  of  the 
Baptist  society  of  the  town  of  Richfield,  acknowledged 
themselves  to  be  held  and  firmly  bound,''  etc.  The  same 
description  was  added  to  their  signatures.  It  was  held  to 
be  their  individual  bond,  and  not  that  of  the  Baptist 
society.     See  also  18  Johns.,  807 ;  4  Mass,,  695. 

In  these  and  numerous  other  cases  of  the  same  class, 
the  court  have  simply  looked  to  the  form  of  the  instru- 
ment itself,  in  order  to  ascertain*  whether  it  is  the  contract 
of  the  principal,  or  of  the  agent  personally.  If,  by  the 
terms  of  the  agreement,  a  party  describing  himself  as 
agent,  undertakes  to  do  certain  things,  the  mere  addition 
of  the  word  agent,  or  indeed  any  other  designation  which 
he  may  add  to  his  name,  will  not  make  it  the  contract  of 
his  principal.  Such  addition  will  be  regarded  as  mere 
description ;  and  will  not  have  the  efiect  of  binding  a  third 
person,  who  is  not,  in  form,  made  a  party  to  the  instru- 
ment. It  is  not  enough  that  the  person  executing  an 
instrument  have  power  as  agent  to  bind  a  third  person;  he 
must,  in  fact,  make  it  the  obligation  of  that  person  in 
terms,  in  order  to  bind  him. 

But  in  determining  whether  an  instrument,  executed  by 
an  agent,  contains  the  obligation  of  the  principal,  we  arc 
to  look  to  the  whole  instrument.     The  particular  form  of 
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execution  is  not  material,  if  it  be  substantially  done  in  the 
name  of  the  principal :  Magie  v.  Hinsdale,  6  Conn.,  464  ; 
Pentz  V.  StantoTij  10  Wend.,  275.  In  this  case,  the 
plaintiffs  in  error  are  fully  described  in  the  body  of  the 
agreement  for  submission,  as  the  contracting  party* 
The  submission  is  directly  asserted  to  be  theirs;  the  name 
of  the  agent  is  given,  as  the  instrument,  through  whom 
the  act  is  done.  The  agent  does  not  purport  to  act  for,  or 
in  any  manner  to  bind  himself,  personally.  On  the  con- 
trary, the  body  of  the  instrument  fully  shows,  that  he  i& 
the  mere  agent,  and  that  the  submission  is  the  submission 
of  the  plaintiffi  in  error.  It  is  in  the  precise  form  given 
in  Spencer  r.  Field,  10  WendJ,  87,  as  the  proper  form  of 
drawing  an  instrument,  to  be  executed  by  an  agent,  so  a» 
to  bind  his  principal.  It  is  signed  "  Zina  Pitcher,  mayor 
of  DetroiL^^  Were  the^e  nothing  in  the  body  of  the 
instrument,  which  clearly  showed  who  was  the  contracting 
party,  it  would  not  certainly  bind  the  plaintiflfe  in  error. 
But  here,  the  capacity  in  which  Pitcher  acted,  is  fully 
explained.  No  part  of  the  instrument  shows  that  he  makes- 
any  contract  individually ;  but  the  whole  of  it  shows  that 
he  acts  as  the  agent  for  the  plaintifis  in  error,  and  to  have 
added  or  prefixed  their  name  to  his  signature,  would  have 
been  but  to  repeat,  in  the  same  instrument,  what  already 
sufficiently  appeared. 

It  is  true  there  are  cases  which  appear  to  establish  the 
doctrine,  that  the  name  of  the  principal  must  be  signed  to 
an  instrument  executed  by  an  agent  But  in  the  case  of 
the  New  England  Marine  Insurance  Co.  v.  De  Wolf,  8  Jfci., 
56,  Parker,  C.  J.,  in  delivering  the  opinion  of  the  court, 
remarks,  that  ^'  the  authorities  cited  to  maintain  this  posi- 
tion, are  of  deeds  only;  instruments  under  seal.*'  No 
doubt  this  is  the  rule  in  regard  to  sealed  instrumentB.  Not 
only  must  the  principal's  name  be  signed  to  them,  but  his 
seal  must  be  affixed  also  :     White  v.  Cuyter^  6  T.  i2.,  176 ; 
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WUkes  V.  Back,  2  East,  142;  2  Caine's,  66;  Elwdl  v. 
Shaw,  16  Mass.,  42;  Combe's  Case,  9  Cb.,  76,  b ;  Frontin 
«.  Small,  2  Ld.  Baym.,  1418;  Fowler  v.  Shearer,  7  3fass., 
14 ;  1  GreenL,  281.  Where,  however,  the  instrument 
18  not  under  seal,  a  different  rale  prevails.  In  such 
biases,  it  is  enough  if  the  contract  is  made  in  the  name  of 
the  principal,  and  as  his  contract,  through  the  agent,  and 
the  signature  of  the  agent  is  made  to  the  instrument  pur- 
porting to  charge  his  principal.  In  the  New  England 
Marine  Insurance  Co.  v.  De  Wolf,  before  cited,  the  declara- 
tion was  upon  a  guaranty  indorsed  on  the  back  of  a  note, 
given  for  a  premium  on  insurance,  as  follows :  "  By  author- 
ity of  J.  De  Wolf,  junior,  in  a  letter  dated  September  24, 
1824,  I  hereby  guaranty  his  payment  of  the  premium  or 
policy  No.  10079.  Isaac  Clap."  It  was  held  that  the 
defendant  was  bound  as  guarantor  of  the  notes ;  Clap,  the 
agent,  having  authority  to  sign  for  his  principal,  and  his 
intention  to  do  so,  being  evident  from  the  warranty  itself. 

A  familiar  instance  of  the  manner  of  executing  a  con- 
tract by  an  agent,  is  found  in  the  case  of  bank-bills.  They 
are,  upon  their  face,  the  promises  of  the  corporation  by 
which  they  were  issued ;  but  they  are  signed  by  the  presi- 
dent and  cashier,  with  an  abbreviation  showing  only  the 
capacity  in  which  they  sign.  It  has  never  been  contended, 
that,  because  these  agents  did  not  add  to  their  signa- 
tures the  name  of  the  corporation,  they  were  personally 
bound,  and  not  the  corporation.  Even  where  a  check  was 
drawn  by  the  cashier  of  a  bank,  and  it  appeared  doubt- 
ful whether  it  was  an  official  or  a  private  act,  parol 
evidence  has  been  admitted  to  show  that  it  was  an  official 
act,  for  the  purpose  of  making  the  bank  responsible : 
Mechxtnios^  Bank  v.  Bank  of  Columbia,  6  Wheat,  326  ;  St&ry 
en  Agency,  268,  note. 

We  entertain  no  doubt  as  to  what  is  the  proper  con- 
struction of  the  agreement  for  submission  in  this   case. 
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We  think  the  plaintiffi  in  error  must  be  regarded  as  one 
of  the  contracting  parties,  although  their  agent  has  signed 
his  own  name  to  it,  without  adding  the  name  of  his  prin- 
cipals. 

3.  A  third  objection  is,  that  the  seal  of  the  corporation 
is  not  affixed  to  the  submission.  It  is  a  sufficient  answer 
to  this  objection,  to  say,  that  no  seal  is  required  to  be 
affixed  to  such  an  instrument.  K  the  agent  was  authorized 
to  enter  into  the  submission  for  the  corporation,  it  was 
competent  for  him  to  do  so  in  the  ordinary  manner,  and 
we  know  of  no  authority  which  requires  the  seal  of  the 
city  to  be  affixed  to  the  agreement 

4.  The  fourth  objection  is,  that  the  award  is  made,  and 
the  judgment  thereon  rendered,  in  favor  of  parties  wha 
had  no  claim  against  the  corporation,  the  p]ainti£B9  in  error. 
Jackson  and  Sutton  were  contractors  with  the  corpora- 
tion, for  building  certain  hydraulic  works ;  and  Conant,. 
Caniff  and  Jones,  were  their  sureties,  merely,  and  that, 
by  an  instrument  separate  from  the  articles  of  agreement 
between  the  corporation  and  Jackson  and  Sutton,  though 
bearing  even  date  therewith.  The  award  is  in  favor  of 
both  the  principal  contractors  and  their  sureties. 

Both  are  parties  on  the  one  part,  to  the  submission,, 
which  is  in  general  terms  of  the  matters  growing  out  of 
the  contract  in  which  both  were  interested.  It  was  a  mat- 
ter of  policy,  with  the  plaintiffs  in  error,  to  make  the 
sureties  parties  to  the  submission  and  award,  so  that,  m 
case  judgment  was  rendered  in  their  favor,  it  would  be 
against  them  as  well  as  against  their  principals.  They 
have  voluntarily  submitted  the  matters  in  differences 
making  the  sureties  parties,  and  cannot  now  claim  a  rever- 
sal of  the  judgment,  on  the  ground  that,  being  liable  only 
as  sureties,  they  had  no  claim  against  the  city.  We  cannot 
here  inquire  what  proof  was  required  or  adduced  before 
the  arbitrators,  to  establish  the  claim  of  the  defendants  i» 
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error.  We  can  only  look  to  the  submission  and  the  award. 
The  former  shows  clearly  a  submission  of  certain  claims 
and  demands  between  the  plaintiffs  on  the  one  hand,  and 
the  defendants  on  the  other,  and  the  award  is  in  pursuance 
of  the  submission,  and  between  the  same  parties.  If  it 
had  been  in  favor  of  the  corporation,  it  would  have  been 
against  all  of  the  defendants  in  error ;  as  it  is  the  other 
way,  the  plaintiffi  in  error  must  abide  the  result. 

From  a  view  of  the  whole  case,  we  are  satisiied  that 
there  is  no  error  in  the  record,  and  the  judgment  must, 
consequently,  be  affirmed. 

Judgment  affirmed. 


John  Scott  and  Carl  Boland  v.  The  Detroit  Young  Men's 

Society's  Lessee. 


The  tenftory  of  Michigan,  as  established  by  the  act  of  congress  of  January  11,  1806, 
did  not  reomin  subject  to  the  territorial  government,  until  the  admission  of  the 
state  of  Michigan  into  the  Union  by  congress,  January  88, 1887;  but  the  state  came 
into  existence,  and  possessed  the  power  of  independent  state  legislation,  on  the 
adoption  and  ititiflcation,  by  the  people  of  the  territory,  of  the  constitution  of  the 
state,  and  the  organization  of  the  state  government. 

Hie  "Act  to  incorporate  the  Detroit  Young  Men's  Society,"  passed  by  the  legislature, 
and  apiHTOved  by  the  governor  of  the  state,  March  26, 1898,  was  not  invalid  on  the 
ground  that  the  state  government  had  no  legal  existence  until  after  the  admission 
of  Michigan  into  the  Union,  January  28, 1887. 

Artide  V,  of  the  articles  of  compact  contained  in  the  "  Ordinance  of  1787,  for  the 
government  of  the  territory  of  the  United  States  northwest  of  the  river  Ohio,'* 
secured,  absolutely  and  inviolably,  to  the  people  of  the  territory  of  Michigan,  as 
established  by  the  act  of  congress  of  January  11, 1805,  the  right  to  form  a  perma- 
nent constitution  and  state  government,  whenever  said  territory  should  contain 
sixty  thousand  free  inhabitants;  and  that  right  could  in  no  way  be  modified  or 
abridged,  or  its  exercise  controlled  or  restrainedt  by  the  general  government.    The 
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fonnation  of  the  constitution  and  goremment  of  the  state  of  Michigan,  mnat,  of 
necessity,  have  preceded  her  admission  into  the  Union  hj  congress. 


The  assent  of  congress  to  the  admission  of  Michigan  into  the  Union  was  only 
saiy,  because  the  older  states  represented  in  congress  possessed  the  physical  power 
to  refuse  a  compliance  with  the  terms  of  compact  contained  in  the  Ordinance  of 
1787,  and  there  was  no  third  parly  to  which  the  state  could  resort  to  enforce  such 
compliance;  but  the  right  to  such  admission,  secured  by  A.rticle  V  of  the  Ordi- 
nance, became  absolute  and  unqualified,  on  the  adoption  of  the  constitution  of  the 
state,  and  the  organisation  of  the  state  government 


Notwithstanding  the  previous  organisation  of  the  state  government,  the  governor  and 
judges  of  the  territory  of  Michigan,  holding  their  oflloes  and  appointment  under 
the  authority  of  the  United  States,  remained  in  office,  and  competent  to  execute 
the  powers  conferred  upon  them  by  the  act  of  congress  entitled  "An  act  to  pro- 
vide for  the  adjustment  of  titles  of  land  in  the  town  of  Detroit,  and  territory  of 
Michigan,  and  for  other  purposes,"  approved  April  dl,  1806,  unti^  after  the  1st  day 
ofJuly,  ISai 


They  continued  in  office,  and  in  the  full  and  undiminished  exercise  of  their  powers 
as  governor  and  judges,  over  the  country  lying  west  of  lake  Michigan,  which 
formed  a  part  of  the  territory  of  Michigan,  at  the  time  of  the  organization  of  our 
state  government,  until  after  the  3d  day  of  July,  1880,  when  the  territory  of  Wis- 
consin was  organized. 

The  jurisdiction  and  powers  of  the  judges  of  the  territory  of  Michigan,  as  a  District 
and  Circuit  Court  of  the  United  States,  conferred  by  acts  of  congress  of  March  S, 
1806  (Story's  Laws,  U.  S.,  975),  and  February  19, 1831  (Gord.  Dig.,  {  520X  remained 
unaffected  by  the  organization  of  the  state  government,  and  were  retained  by  them, 
until  their  offices  were  abolished  by  express  legislation  of  congress,  to  take  effect 
on  the  admission  of  Michigan  into  the  Union. 


The  organization  of  our  state  government  in  its  various  departments,  was  gradual  and 
progressive;  and  that  no  inconvenience  might  arise  therefrom,  it  was  provided  by 
Sec.  5,  of  the  schedule  annexed  to  the  constitution  of  the  state,  that  all  officers, 
civU  and  military,  then  holding  their  offices  and  appointments  in  the  territory, 
under  the  authority  of  the  United  States,  or  under  the  authority  of  the  territory, 
should  continue  to  hold  and  exercise  their  respective  offices  and  appointments,  untfl 
superseded  under  the  constitutiorL  As  the  judges  of  the  Supreme  Court  of  the 
state  did  not  enter  upon  their  official  duties,  and  the  law  under  which  th^  were 
appointed  did  not  take  effect  until  after  July  4, 1836,  it  might  be  plausibly  contended, 
that  the  judges  of  the  territory  remained  in  office,  and  that  their  offices  were  noi 
superseded  until  that  time. 


Congress  having  authorized  the  governor  and  judges  of  the  territory  of  Michigan 
for  the  time  being,  to  convey  certain  lands,  the  fee  of  which  was  in  the  United 
States,  and  having,  by  acts  of  legislation,  recognized  the  persons  who  assumed  to 
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oonvefsaoh  landa,  bj  Tirtne  of  sueh  authorltj,  •■  incumbentB  of  thooe  oflloeSf  and 
the  «zi8tenoe  of  those  offices,  at,  and  subsequent  to,  the  time  when  such  conTsy- 
anoe  was  made,  a  mere  stranger  will  not  be  permitted  to  controvert  the  title 
acquired  by  such  conveyance,  on  the  ground  that  the  grantors  were  not,  at  the  time 
of  the  grant,  such  governor  and  Judges,  and  that  there  were  no  such  offices. 


If  the  principal  recognise  and  affirm  the  eodstenoe  and  acts  of  an  agent,  a  mere 
stranger  will  not  be  permitted  to  controvert  either. 


Where  several  persons  are  empowered  by  law  to  execute  a  public  trust  or  power, 
and,  in  the  execution  thereof,  all  are  present  to  deliberate,  the  act  of  a  majority^ 
win  be  valid. 

Thay  wlU  alLiie  pmsiuned  to  havfr  been  present^  and  to  have  deliberated  upon  the  act, 
unless  the  contrary  expressly  ajnpears. 


Hie  land  board  constituted  by  the  act  of  congress,  entitled  "An  act  to  provide  for 
the  adjustment  of  titles  of  land  in  the  town  of  Detroit,  and  territory  of  Michigan, 
and  fbr  other  purposes,"  approved  April  21, 1800,  did  not  consist  of  two  integral 
parts,  the  governor,  and  the  judges  of  the  territoiy  of  Michigan;  but  of  four  per^ 
«ona,  designated  by  their  names  of  office,  any  three  of  whom  were  authorised  to 
execute  any  of  the  powers  conferred  by  the  act;  and  a  deed  of  bargain  and  sale, 
executed  by  the  judges  only,  is  valid. 

Parol  evidence  is  admissible,  to  prove  official  character,    (a) 

A  treasurer's  deed  executed  October  10, 1888,  in  consummation  of  a  sale  of  land  for 
Che  taxes  of  18S8,  is,  at  best,  evidence  of  the  regularity  of  the  treasurer's  tale 
<mfyl  and  is  not  admissible  in  evidence  to  prove  title,  unless  accompanied  by  proof, 
that  the  taxes  had  been  legally  assessed  and  returned,  and  that  all  the  proceedings 
anterior  to  the  sale  had  been  in  conformity  to  tiie  statute.    (&) 


(a)  Affirmed  as  to  public  officers,  Facey  v.  Fuller,  13  Mich.,  687;  People  v.  Marian, 
tl  Mich.,  81,  88;  and  also  as  to  officers  of  corporations,  Cahill  v.  Kalamazoo  Mutual 
Insurance  Company,  8  Doug.,  1S4;  Druro  v.  Wheeler,  92  Mich.,  489;  Jhons  v.  People, 
«  Mich.,  GOO. 

(6)  Affirmed,  Ives  v.  Kimball,  1  Mich.,  808;  Latimer  v.  Lovett,  8  Mich.,  204 ;  Farmers 
and  Mechanics*  Bank  v.  Bronson,  14  Mich.,  881.  See  Rowland  v.  Doty,  1  Harr.  Ch.  B., 
%  It  is  believed  that  under  all  the  statutes  on  this  subject  in  force  prior  to  the  act  of 
February  16,  181S  (see  L.  1827,  p.  878;  L.  1888,  p.  96,  {  15:  B.  &  1888,  p.  96,  {  80).  the 
burden  was  upon  the  purchaser,  to  show  the  regularity  of  the  proceedings  anterior 
to  the  sale,  but  that  under  the  statutes  which  have  been  in  force  since  that  time,  the 
burden  has  been  upon  the  other  party.  (S.  L.  1842,  p.  96,  %  68;  8.  L.  1848,  p.  68;  C.  L. 
18S7,  S  8n;  &  U  1868,  p.  186;  S.  L.  1809,  p.  866,  {  91;  C.  L.  1871,  { 1067;  Sibley  v.  Smith, 
SlOch., 486;  9 Mich.,  882;  18  Blloh.,  888,  414. 
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Held,  That  certain  parol  proof,  and  also  a  resolution  of  the  governor  and  judges  of 
the  territory  of  Michigan,  offered  in  evidence  for  the  purpose  of  showing  an  assign- 
ment by  them  prior  to  1888  of  certain  premises,  were  irrelerant  and  JnadmlssiMft. 

Error  to  Wayne  Circuit  Court,  Ejectment,  brought  by 
the  defendants  in  error,  to  recover  possession  of  lot  56, 
section  1,  in  the  city  of  Detroit.  Plea,  not  guilty.  The 
cause  was  tried  at  the  November  term,  1839,  before  Hon. 
Geo.  Morell,  presiding  judge. 

On  the  trial,  the  defendants  in  error,  to  prove  their  cor- 
porate existence,  their  right  to  take  and  hold  real  estate, 
and  to  sue  for  its  recovery,  offered  in  evidence  what  pur- 
ported to  be  an  act  of  the  legislature  of  the  state  of  Michi- 
gan, entitled  "  An  act  to  incorporate  the  members  of  the 
Detroit  Young  Men's  Society,"  approved  March  26, 1836, 
by  Stevens  T.  Mason,  as  governor  of  the  state.  The 
plaintiffs  in  error  objected  to  its  introduction,  on  the  ground 
that  the  government  of  the  state  of  Michigan  was  not  estab- 
lished, and  neither  the  legislative,  nor  executive  depart- 
ments of  such  a  government  had  any  legal  existence  on  the 
26th  day  of  March,  1836,  and  prior  to  the  admission  of  the 
state  into  the  Union  by  congress,  January  26, 1837.  The 
court  overruled  the  objection,  and  permitted  the  act  to  be 
read  to  the  jury. 

They  also  proved  user  of  their  corporate  rights,  under 
the  act  above  mentioned. 

They  offered  in  evidence,  what  purported  to  be  a  deed 
of  the  lot  described  in  the  declaration,  from  the  governor 
and  judges  of  the  territory  of  Michigan,  to  the  Detroit 
Young  Men's  Society,  executed  by  Solomon  Sibley,  Geo. 
Morell  and  Ross  Wilkins,  as  such  judges,  and  dated  July 
1,  1836 ;  having  first  proved  that  the  deed  was  executed 
by  Sibley,  Morell  and  Wilkins,  on  the  day  of  its  date, 
and  that  they  were  then  reputed  to  be,  and  were,  in  fact, 
acting  as  judges  of  the  territory  of  Michigan,  and  that 
John  S.  Horner  was  then  reputed  to  be  governor  of  said 
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territory,  under  the  authority  of  the  United  States.  The 
plaintiffs  in  error  objected  to  the  reading  of  this  deed  in 
evidence,  because :  1.  At  the  time  of  its  execution^  the 
governor  and  judges  of  the  territory  of  Michigan,  had  no 
legal  existence;  the  territorial  government  and  offices 
having  been  superseded  and  abolished,  by  the  adoption  of 
the  state  constitution,  and  the  organization  of  a  govern- 
ment, and  the  election  and  appointment  of  officers  under 
it ;  2.  The  governor  of  the  territory  did  not  join  with  the 
judges  in  the  execution  of  the  deed ;  3.  The  deed  was  not 
acknowledged;  4.  Parol  evidence  was  inadmissible,  to 
prove  that  the  individuals  who  executed  the  deed,  were 
judges  of  the  territory  of  Michigan.  All  which  objections 
were,  by  the  court,  overruled,  and  the  defendants  in  error 
permitted  to  read  the  deed  in  evidence. 

The  plaintifis  in  error,  having  shown  that  they  had  been 
in  possession  of  the  premises  in  question  since  183& 
(Boland  holding  under  Scott),  offered  in  evidence  a  deed 
from  the  treasurer  of  Wayne  county,  dated  October  10,. 
1833,  conveying  the  premises  to  Scott,  for  the  taxes  assessed 
thereon  for  the  year  1828.  The  defendants  in  error 
objected,  that  this  deed  could  not  be  read  in  evidence,  until 
it  was  shown  that  the  title  of  the  premises  had  passed  out 
of  the  United  States,  so  that  they  were  liable  to  be  assessed 
for  the  taxes  of  the  year  1828,  and  that  such  taxes  had 
been  regularly  assessed  and  returned.  The  court  sus- 
tained the  objection,  and  rejected  the  evidence. 

Having  introduced  proof  to  show  that  the  premises  were- 
known  as  lot  52,  prior  to  April  27,  1807,  the  plaintifis  ii> 
error  offered  in  evidence,  to  prove  an  assignment  thereof,, 
a  resolution  of  the  governor  and  judges,  adopted  March 
13, 1807,  that  said  lot  52,  be  assigned  to  Elijah  Brush,  as 
agent  for  Todd  and  McGill ;  proof  of  the  parol  declara- 
tions of  the  governor  and  judges,  made  to  the  assessor  of 
the  city  in  the  year  1828,  that  the  lot  in  question,  had 
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1)een  conveyed,  and  was  subject  to  taxation;  and  also^ 
proof  that  the  records  of  the  governor  and  judges,  had 
4>cen  inaccurately  kept,  and  that  many  grants  had  been 
made,  and  deeds  given,  which  did  not  appear  from  those 
records.  All  which  evidence  was  objected  to  by  defend- 
4ints  in  error,  and  rejected  by  the  court 

The  records  of  the  secretary  of  state,  were  read  in  evi- 
•dence  on  the  trial,  showing  that  the  legislature  of  the 
«tate  of  Michigan,  was  regularly  organized,  under  the 
'Constitution  of  the  state,  November  3,  1885 ;  and  that 
i^tevens  T.  Mason,  having  been  duly  elected  and  returned, 
on  the  same  day,  took  the  oath,  and  entered  upon  the 
•duties  of  the  office  of  governor  of  the  state. 

It  also  appeared  in  evidence,  that  John  S.  Horner  acted 
as  governor  of  the  territory  of  Michigan,  in  July,  1885 ; 
that  he  was  the  last  acting  governor  of  the  territory;  and 
that  he  was  reputed  to  have  acted  as  such  governor,  until 
«ome  time  in  the  year  1836;  that  a  session  of  the 
Supreme  Court  of  the  territory,  was  held  by  Geo.  Morell 
4ind  Ross  Wilkins,  judges,  in  June,  1836 ;  and  that  Sibley, 
Morel!  and  Wilkins,  purported  to  act  as  judges  of  the 
territory,  on  the  first  day  of  July,  1886. 

The  evidence  being  closed,  the  counsel  for  the  plantifib 
lu  error  requested  the  court  to  charge  the  jury,  specially, 
upon  the  points  previously  made,  touching  the  validity  of 
the  act  by  which  the  defendants  in  error  claimed  to  have 
been  incorporated,  and,  also,  of  the  deed  under  which 
they  claimed  title  to  the  premises  in  question. 

The  court  refused  to  charge  the  jury  as  requested,  but 
instructed  them  that  the  Detroit  Young  Men's  Society  was 
well  incorporated,  by  the  act  of  March  26, 1836 ;  and  that 
the  deed,  under  which  they  claimed  title,  was  properly 
executed,  by  persons  having  power  to  execute  the  same, 
and  to  convey  the  premises  therein  described. 

To  the  several  decisions  of  the  court,  admitting  or 
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rejecting  evidence  offered  by  the  parties ;  to  the  refusal  of 
the  conrt  to  charge  the  jury  as  requested;  and  to  the- 
charge  made  by  the  court,  to  the  jury,  the  plaintiffs  m 
error  excepted. 

The  jury  found  a  verdict  for  the  defendants  in  error. 

The  counsel  for  the  plaintiffs  in  error  tendered  a  bill  of 
exceptions,  and  removed  the  record  into  this  court  by^ 
writ  of  error.  The  assignment  of  errors,  and  joinder 
therein,  present  the  several  questions  raised  at  the  trial. 

jH*.  T.  BackuSj  for  the  plaintiflS  in  error. 

1.  Michigan  was  not  a  state  but  ^  territory  on  the  26tb 
day  of  March,  1886,  and  the  Detroit  Young  Men's  Society^ 
was  never  incorporated. 

The  right  of  the  people  of  the  territory  of  Michigan  to-  ^ 
form  a  constitution  and  state  government,  secured  by 
article  fifth  of  the  ordinance  of  1787,  could  not  be  exer- 
cised without  the  assent  of  congress ;  and  the  state  gov- 
ernment could  not  go  into  operation  until  after  admission 
into  the  Union.  Congress  had  the  right  to  determine,  on 
snch  application  for  admis^on,  whether  the  constitution 
and  frame  of  government  were  republican,  and  in  confor- 
mity to  the  principles  of  the  ordinance ;  and  to  refuse 
admission  if  they  were  not. 

Michigan  was  not  a  state  of  the  Union  prior  to  her 
admission  by  congress.  She  could  not  be  a  state  out  of  the 
JJrdanj  for  the  ordinance  of  1787  expressly  provides  that 
the  noftkwest  territory,  and  states  which  may  be  formed 
therein,  shall  forever  remain  a  part  of  the  confederacy 
of  the  United  States,  subject  to  the  articles  of  confedera- 
tion, and  to  such  alterations  therein  as  shall  be  constitu- 
tionally made,  and  to  all  ordinances  of  the  United  States- 
in  congress  assembled,  conformable  thereto. 

2.  If  Michigan  was  a  state  prior  to  March  26,1836,  then 
the  territorial  government  was  superseded ;  there  were  no- 
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governor  and  judges  of  the  territory  on  July  1, 1836,  and 
the  deed  then  executed,  under  which  the  plaintiffs  below 
<claim,  was  void.  The  act  of  congreaa  of  April  21, 1806, 
evidently  conferred  the  trust  under  which  this  deed  was 
executed  upon  those  who,  from  time  to  time,  should 
legally  exercise  the  functions  of  governor  and  judges  of 
the  territory  of  Michigan.  To  the  existence  of  such 
trustees  three  things  were  necessary.  1.  The  existence 
of  the  territory.  2.  Of  such  offices  in  the  territorial 
government ;  and,  8.  Officers  duly  appointed  to  fill  them, 
and  in  the  actual  legal  exercise  of  their  legal  powers. 
But  the  territory  ceased  to  exist  when  the  state  was 
organized.  There  were  no  such  offices  in  the  territorial 
government,  because  there  was  no  such  government 

Should  it  be  contended  that  the  offices  and  powers  of 
the  governor  and  judges  were  preserved  by  the  schedule 
to  the  constitution  of  Michigan,  §  5,  and  that  the  persons 
holding  such  offices  continued  to  hold  them,  and  were 
competent  to  execute  the  trust  above  mentioned,  until  they 
were  superseded  by  officers  chosen  under  the  state  con- 
stitution, it  may  be  replied:  1.  That  the  territorial  gov- 
ernor was  superseded  by  the  election  and  qualification  of 
a  governor  of  the  state  November  3d,  1835 ;  and,  2.  That 
such  offices  were  thereby  made  state  offices,  and  the  per- 
sons holding  them  state  officers,  deriving  all  their  powers 
from  the  constitution  and  laws  of  the  state. 

3.  As  to  the  execution  of  the  deed  under  which  the 
defendants  claim.  To  constitute  a  valid  conveyance,  it 
should  have  been  executed  by  the  governor,  as  well  as  the 
judges.  The  act  of  April  21, 1806,  confers  the  powers 
under  which  it  was  executed.  Sec.  1  empowers  the  gov- 
ernor and  judges,  or  any  three  of  them^  to  lay  out  a  town, 
etc.  But  sec.  2  declares  that  the  land,  of  which  the  prem- 
ises in  question  are  parcel,  shall  be  disposed  of  by  the  gov- 
ernor and  judges  aforesaid;  the  qualification,  "  or  any  three 
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of  themy*  being  omitted.  Words  in  a  statute  must  receive 
their  natural  force  and  signification :  Brown  v.  Barry ^  3 
DaK.,  366 ;  United  States  v.  Fisher,  2  Crunch,  358 ;  Pm- 
ningtan  v.  Cox,  2  Id.,  83 ;  Wilkinson  v.  Leland,  2  Pet.,  662 ; 
1  Brock.,  162 ;  1  Kent's  Com.,  461-2-7.  The  rule  that 
the  powers  of  trustees  for  public,  and  not  private  pur- 
poses, may  be  exercised  by  a  majority  of  the  trustees,  does 
not  apply  here ;  the  statute  making  it  necessary  that  the 
governor  should  join  :  King  v.  Pasniore,  3  T.  R.,  199 ;  Kyd 
<m  Corp.,  36;  King  v.  BeUringer,  4  T.  R.,  810;  King  v. 
MUler,  6  T.  R.,  268 ;  .King  v.  BuUar,  8  East.,  389 ;  King  v. 
WtlUams,  2  M.  ^  S.,  141;  PoWs  Ijessee  v.  Wendell,  5 
Wheat,  293;  Patterson  v.  Winn,  11  Wheat.,  388;  6 
Pet,  691. 

The  deed  should  have  been  acknowledged.  The  power 
given  by  the  act  is  to  "  make  deeds  to  purchasers  thereof ;'' 
which  must  be  construed  to  mean  the  instruments  known 
and  recognized  by  the  law  of  the  land  as  deeds.  When 
terms  are  used  in  a  statute,  which  have  a  certain,  technical, 
and  legal  definition,  they  must  be  taken  in  such  sense  in 
construing  the  statute:  1  Kent's  Com.,  462;  Elliott  v. 
SicartwoiU,  10  Pet,  137;  United  States  v.  Ttoentg-four 
CoHs  of  Cordage,  1  Bald.  C  C.  R.,  505;  7  Cow.,  702; 
1  Bt  Com.,  60;  2  M.  ^ S.,  230;  1  T.  R.,  728;  6  Mod., 
143.  Deed,  had  a  definite  legal  signification.  By  the  laws 
in  force  in  Michigan  it  signified,  ex  vi  tennini,  an  instru- 
ment signed,  sealed,  witnessed,  and  acknowledged  or 
proved:  Ordinance  of  VIST -,  McCartee  v.  Orphan  Asylum, 
9  Cbu7.,437;   WUson  v.  Troup,  2  Cow.,  195. 

D.  Goodioin  and  Geo.  E.  Hand,  for  defendants  in  error  : 

Band  contended :  1.  That  under  the  ordinance  of  1787, 
art.  5,  the  people  of  Michigan  had  an  absolute  right,  when 
numbering  60,000  free  inhabitants,  to  organize  a  state 
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government,  and  be  admitted  by  delegates  into  congresa. 
The  constitution  empowers  congress  to  admit  new  stcUea- 
into  the  Union ;  not  to  create  them.  The  new  state  most 
exists  it  must  have  an  organized  government,  before  it  can 
be  admitted.  He  referred  to  the  various  acts  and  historical 
events  which  resulted  in  the  organization  of  the  state  gov- 
ernment. The  first  legislature  which  assembled  under  the 
new  constitution,  ,at  an  adjourned  session  which  com- 
menced  on  the  first  Monday  of  February,  1836,  enacted 
many  important  laws,  providing  in  detail  for  the  full  estab* 
lishment  of  the  state  government  in  all  its  departments. 
In  &ct,  the  whole  fabric  of  our  state  government  rests 
upon  the  acts  and  doings  of  this  legislature.  The  act 
to  incorporate  the  Detroit  Young  Men's  Society,  was 
enacted  by  this  legislature,  March  26,  1836.  On  the 
same  day  the  act  was  passed  organizing  the  Supreme 
Court  of  the  state  of  Michigan,  defining  its  jurisdiction,, 
and  prescribing  the  number,  qualifications  and  tenure  of 
ofiice  of  its  judges ;  from  which  act  this  court  derives  ita 
existence  and  its  powers.  If,  then,  this  court  has  any 
legal  existence,  the  Detroit  Young  Men's  Society  is  weU 
incorporated. 

The  United  States  have  repeatedly  recognized  the 
validity  of  the  acts  of  the  people  of  Michigan  in  forming 
a  constitution  and  organizing  a  state  government.  They 
did  so  by  admitting  to  their  seats,  although  after  some 
delay,  a  representative  and  two  senators  in  congress  for 
the  state,  elected  in  the  latter  part  of  the  year  1835 ;  and 
who  held  their  offices  during  their  respective  terms  of 
office,  commencing  at  the  date  of  their  election,  and  not 
of  their  admission  to  their  seats.  Also,  by  '^  An  act  to 
establish  the  northern  boundary  line  of  the  state  of  Ohio, 
and  to  provide  for  the  admission  of  Michigan  into  the 
Union,  upon  the  conditions  therein  expressed,"  approved 
June  15, 1836  (4  Story  L.  U.  5.,  2442),  in  which  it  is  enacted^ 
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§  2,  that  ^^  the  constitution  and  state  government  which 
the  people  have  farmed  for  themselves,  he,  and  the  same  is 
hereby  accepted,  ratified  and  confirmed."  The  third,  and 
also  other  sections  of  this  act :  ^^  An  act  to  provide  for  the 
due  execution  of  the  laws  of  the  United  States  within  the 
state  of  Michigan  "  (§§  1,  2,  8),  approved  July  1,  1886  (4 
Story* s  L.  U.  S.j  2456),  and  also  *^  An  act  to  admit  the  state 
of  Michigan  into  the  Union  upon  an  equal  footing  with 
the  original  states,*'  approved  January  26, 1837  (4  Story's 
L.  U.  S,j  2531),  all  recognize  the  existence  of  the 
state  of  Michigan,  although,  at  the  date  of  their  passage, 
she  had  not  in  fact  been  admitted  into  the  Union  by  con- 
gress* 

2.  As  to  the  existence  of  the  board  of  governor  and 
judges  on  July  1,  1836,  with  authority  to  execute  the 
trusts  conferred  by  the  act  of  April  21,  1806  (2  Story^s  lu 
U.  S.J  1026),  which  authorized  and  empowered  the  gover- 
nor and  judges  of  the  territory  of  Michigan,  to  lay  out  a 
town  on  the  site  of  the  old  town  of  Detroit  and  10,000 
acres  adjacent,  and  to  convey  lots  by  donation  and  sale, 
he  contended :  1.  That  this  act  was  in  the  nature  of  a 
special  commission,  giving,  to  persons  designated^  merely  by 
their  titles  of  office,  certain  powers  in  relation  to  lands  in 
Detroit,  which  had  no  connection  with  their  powers  or 
duties  as  governor  or  judges  under  the  territorial  govern- 
ment ;  and  that  whoever  held  the  commissions  from  the 
general  government,  for  the  offices  mentioned,  might  exe- 
cute the  trust  conferred  by  the  act,  even  though  they  had 
no  executive  6r  judicial  functions  to  perform.  2.  The  fifth 
article  of  the  schedule  annexed  to  the  constitution  of  the 
state  of  Michigan,  provided  that  all  officers,  holding  their 
offices  and  appointments  in  the  territory  under  the  author- 
ity of  the  United  States,  should  continue  to  hold  and 
exercise  their  respective  offices  and  appointments,  until 
superseded  under  said  constitution.    The  territorial  judges 
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PoweUj  6  Wheat,  119;  Bush  v.  Williams,  1  Cooke,  860; 
Wilcox  V.  Jackson,  13  Pet,  498 ;  BagneU  v.  Broderick,  1$ 
Pet,  436.  So,  also,  were  the  other  decisions  of  the  courts 
rejecting  evidence  offered  by  the  plaintiffs,  correct  The 
evidence  offered  was  immaterial  and  irrelevant 

Ransom,  J.,  delivered  the  opinion  of  the  court 

This  case  presents  two  very  important  questions  for  our 
determination;  the  first,  involving  the  validity  of  the  acts 
of  our  state  government,  and,  in  fact,  the  very  existence 
of  such  government,  prior  to  the  admission  of  the  state 
into  the  Union  by  congress,  January  26, 1837;  the  second,, 
involving  the  validity  of  the  acts  of  the  governor  and 
judges  of  the  territory  of  Michigan,  between  the  time  of 
the  organization  of  the  government  of  the  state  and  her 
admission  into  the  Union,  while  in  the  exercise  of  the 
powers  conferred  upon  them  by  the  "act  to  provide  for 
the  adjustment  of  titles  to  land  in  the  town  of  Detroit  and 
territory  of  Michigan,  and  for  other  purposes,"  approved 
April  21, 1806.  The  case  also  presents  several  other  ques- 
tions of  minor  importance,  which  will  receive  our  consid- 
eration. 

1.  We  shall  first  inquire  whether  Michigan  was  a  siate^ 
with  a  constitution,  and  a  government  organized  under  it, 
possessing  the  sovereign  power  of  state  legislation,  over  the 
people  within  her  limits,  on  the  26th  day  of  March,  1836» 
If  not,  then  the  "act  to  incorporate  the  Detroit  Young 
Men's  Society,"  passed  by  a  body  claiming  to  be  the  legis- 
lature of  such  state,  and  approved  by  Stevens  T.  Mason 
as  governor  of  such  state,  on  the  day  last  mentioned,  was 
a  nullity.  It  gave  no  vitality  or  powers  to  the  defend- 
ants, as  a  corporation.  They  had  no  power  to  take 
and  hold  the  real  estate  in  question,  or  to  sue  for  its  recov- 
ery; and  the  court  below  erred,  in  permitting  the  act  to 
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be  read  in  evidence  to  the  jury,  and  in  charging  the  jury, 
that  the  defendants  were  well  incorporated  under  it. 

The  people  of  the  former  territory  of  Michigan,  remained 
subject  to  the  territorial  government  established  by  con- 
gress, until  after  they  had  acquired  and  exercised  the  right 
to  organize  a  state  government  That  right  was  secured 
to  them,  on  the  happening  of  a  certain  future  contingency, 
by  the  ^^  ordinance  of  congress  for  the  government  of  the 
territory  of  the  United  States  northwest  of  the  river  Ohio," 
passed  July  18, 1787. 

Article  5  of  the  ordinance,  provides  for  the  division  of 
the  territory  northwest  of  the  river  Ohio  into  states;  and 
^Iso  that,  '^whenever  any  of  the  said  states  shall  have 
sixty  thousand  free  inhabitants  therein,  such  state  shall  be 
:admitted,  by  its  delegates,  into  the  congress  of  the  United 
States,  on  an  equal  footing  with  the  original  states,  in  all 
respects  whatever;  and  shall  be  at  liberty  to  form  a  per- 
manent constitution  and  state  government"  That  the 
people  of  this  division  of  the  northwest  territory,  when  it 
was  found  to  contain  sixty  thousand  fVee  inhabitants,  had  a 
right  to  form  a  permanent  constitution  and  a  state  govern- 
ment, is  unquestionable.  The  right,  and  the  power  to 
form  such  a  constitution  and  government,  was  as  abso- 
lutely and  irrevocably  vested  in,  and  secured  to,  the  inhabi- 
tants of  Michigan,  by  the  compact  contained  in  the  ordi- 
fiance  of  1787,  between  the  original  states,  and  the  people 
who  then  did,  and  who  should  thereafter  inhabit  the  sev- 
-eral  divisions  of  the  territory  northwest  of  the  river  Ohio, 
:as  was  the  right  of  free  government  vested  in  and  secured 
to,  the  whole  people  of  the  American  Union,  by  the  con- 
stitution of  the  United  States.  That  right  could  in  no  way 
be  modified  or  abridged,  or  its  exercise  controlled  or 
restrained,  by  the  general  government,  or  by  any  other 
power  whatever,  unless  it  was  done  by  the  consent  of  the 
people  themselves. 
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Although,  in  the  wording  of  thiB  article  of  the  ordinance^ 
the  '^  liberty  to  form  a  permanent  constitution  and  state 
government/'  follows  the  grant  of  the  right  of  such  state,, 
to  ^^  be  admitted,  bj  its  delegates,  into  the  congress  of  the 
United  States,"  yet,  it  is  evident  that  the  formation  of  the^ 
state  must,  of  necessity,  precede  such  admission.  The- 
state  must  exist,  before  it  can  have  delegates. 

To  gun  admission  in  &LCt  into  congress,  the  new  state 
must  obtain  the  assent  of  that  body — not  because  she- 
does  not  possess  a  positive  and  unqualified  right,  under 
the  ordinance,  to  such  admission,  on  an  equal  footing  with 
the  original  states,  with  her  boundaries  as  defined  and 
agreed  to  in  that  instrument — but,  for  the  solo  reason,  that 
the  older  states  represented  in  congress,  who  are  the  other 
party  to  the  compact,  have  the  physical  power  to  refuse  a 
compliance  with  the  terms  of  an  agreement,  which  they 
have  deliberately  made;  and  there  is  no  third  party,  to 
which  the  state,  the  weaker  party,  can  resort  to  coerce  a 
fulfillment  of  the  agreement 

No  such  assent,  however,  was  necessary,  to  enable  the- 
people  to  convene,  at  such  time  and  place,  and  in  such 
manner,  as  they  might  determine  upon,  and  erect  for  them- 
selves a  frame  of  government.  The  only  condition  neces- 
sarily precedent  to  the  formation  of  such  government,  wa& 
the  existence  of  sixty  thousand  free  inhabitants  within  the 
prescribed  limits  of  the  state. 

In  view  of  their  rights,  the  people,  through  their -repre- 
sentatives in  the  legislative  council  of  1834,  adopted  meas- 
ures to  take  an  enumeration  of  the  inhabitants.  The* 
enumeration  was  made;  and  it  demonstrated  that  Michi- 
gan contained  a  population  of  over  eighty  thousand  free 
inhabitants,  and  was  therefore  entitled  to  form  a  constitu- 
tion and  state  government.  Provision  was  then  made  for 
a  convention  of  the  people.  They  assembled,  by  their 
delegates,  in  convention,  on  the  second  Monday  of  May^ 
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1885.  On  the  twenty-fourth  day  of  June,  of  the  same 
year,  a  constitution  for  the  government  of  the  state  was 
ordained  and  established;  and,  in  October  following,  it 
was  fully  ratified  and  confirmed  by  the  people  themselves. 
The  constitution  thus  adopted,  and  the  government  which 
it  established,  were  "  republican,  and  in  conformity  to  the 
principles  contained  in  the  ordinance  "  of  1787. 

That  Michigan  contained  the  requisite  number  of  free 
inhabitants  to  entitle  her  to  a  constitution  and  state  gov- 
ernment, that  the  people  proceeded  regularly  in  the  for- 
mation of  such  constitution  and  government,  and  that 
they  were  republican,  and  in  conformity  to  the  principles 
of  the  ordinance  of  1787,  is  not  questioned  by  the  plain- 
tiffs' counsel.  It  is  still  contended,  however,  that  Michi- 
gan was  not  a  state,  until  admitted  into  the  Union,  and 
recognized  as  such  by  congress ;  but  that  she,  in  fact, 
remained  subject  to  the  territorial  government  prescribed 
by  the  laws  of  congress,  until  her  admission  into  the 
Union,  and  that  all  her  pretended  legislation,  as  a  state, 
under  the  constitution  she  had  adopted,  was  utterly  null 
and  void. 

There  is  nothing  to  be  found  in  the  original  compact, 
the  ordinance  of  1787,  which,  in  our  judgment,  favors  this 
construction. 

The  people  of  the  original  states,  at  the  termination  of 
the  revolutionary  contest,  found  themselves  overwhelmed 
with  a  debt,  which  they  were  unable  to  discharge.  They 
were  unwilling,  and  perhaps  unable,  to  be  taxed  for  its 
payment.  For  the  purpose  of  providing  the  means  to 
pay  this  debt,  extensive  tracts  of  land  were  ceded  to  the 
confederation,  by  Virginia  and  other  states.  These  lands 
were  an  unreclaimed  wilderness,  peopled  only  by  savages, 
and  consequently  unproductive  and  valueless  to  the  treas- 
ury. To  induce  their  settlement  and  sale,  was,  therefore, 
an  object  of  the  first  importance  to  the  states;  and,  to 


136  CASES  IN  THE  SUPREME  COURT. 


Soott  V.  Detroit  Young  Hen*8  Sodaty's  Lessee. 


effect  this  object,  the  terms  of  the  compact  contained  in 
the  ordinance  of  1787,  were  proposed.  The  confederation, 
in  that  act,  in  effect  said,  to  those  who  should  emigrate 
to  either  division  of  the  northwest  territory,  "If  yoa 
will  buy,  reclaim,  and  settle  our  waste  lands,  and  thus 
replenish  our  empty  treasury,  and,  at  the  same  time,  pro- 
tect our  widely  extended  northwestern  frontier  from  the 
incursions  of  the  Indians,  w,e  will  provide  for  your  gov- 
ernment, until  your  number  shall  reach  sixty  thousand ; 
and  then,  you  shall  be  at  liberty  to  form  a  state  govern- 
ment for  yourselves,  and  shall  be  admitted  into  our  union 
of  states,  on  an  equal  footing  in  all  respects  with  our- 
selves." 

To  this  compact,  the  people  who  settled  in  the  (now) 
state  of  Michigan,  became  a  party,  and  entitled  to  insist 
on  the  fulfillment  of  its  terms  by  the  general  government. 
When,  in  1834,  therefore,  it  was  ascertained  that  the 
event  had  transpired,  on  the  happening  of  which,  the  right 
of  the  people  of  Michigan  to  form  a  constitution  and  state 
government,  was  to  vest,  they  were  at  liberty,  at  any  time, 
to  avail  themselves  of  that  right.  The  general  govern- 
ment nowhere  provided  in  the  compact,  that  the  people 
should  obtain  their  assent,  before  they  proceeded  to  form 
such  government  If  the  people  had  the  power  to  form  a 
permanent  constitution  and  state  government,  it  follows 
that  they  possessed  the  power  to  put  the  various  depart- 
ments of  such  government  into  operation. 

If  it  be  said  that  the  constitution  and  government  should 
have  been  first  submitted  to  congress,  that  it  might  be 
adjudged  by  that  body  whether  they  were  republican  and 
in  conformity  to  the  principles  contained  in  the  ordi- 
nance, it  may  be  answered,  that  the  confederation  reserved 
to  congress,  only  the  right  to  determine  the  character 
of  the  constitution,  when,  after  its  adoption  by  the 
people,  application  should  be  made  for  admission  into  the 
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Union.  If  the  state  constitution  so  formed  should  be 
found  to  be  repugnant,  in  any  of  its  provisions  to  the 
ordinance  of  1787,  or  to  the  constitution  of  the  TTnited 
States,  or  to  the  laws  of  the  United  States  made  in  pur- 
suance thereof,  it  would,  so  far  forth,  be  utterly  null  and 
void,  and  be  so  adjudged  by  the  appropriate  tribunals,  the 
courts  of  justice. 

The  constitution  and  government,  formed  by  the  people 
of  Michigan,  was,  then,  authorized  by  the  ordinance  of 
1787,  and  it  was  competent  for  the  people  to  put  such  gov- 
ernment in  operation. 

A  legislature  was  duly  organized  in  all  its  branches,  and 
a  governor  elected,  agreeably  to  the  provisions  of  the 
constitution.  The  "  act  to  incorporate  the  Detroit  Young 
Men's  Society,"  was  passed  by  the  legislature,  and  approved 
by  the  governor,  according  to  the  forms  prescribed  by  the 
constitution.  It  was  admissible  in  evidence  on  the  trial, 
and  it  conferred  upon  the  defendants,  among  other  cor- 
porate franchises,  the  right  to  purchase,  hold,  and  convey 
the  real  estate  in  question,  and  to  sue  for  its  recovery. 
There  was,  therefore,  no  error  in  the  decision  of  the 
court  admitting  this  act  to  be  read  in  evidence  to  the  jury, 
or  in  the  instruction  of  the  court  to  the  jury  that  the 
defendants  were  well  incorporated  under  it. 

2.  The  next  inquiry  is,  whether  the  governor  and  judges 
of  the  territory  of  Michigan  were  m  esse^  and  had  power 
to  execute  a  valid  conveyance  of  the  premises  in  question, 
on  the  first  day  of  July,  1836,  the  date  of  the  execution 
of  the  deed  from  them  to  the  defendants  in  error.  If  not, 
then  the  deed  was  void,  and  the  defendants  proved  no  title 
to  the  premises.  The  plaintiffs  in  error  contend,  that  if 
the  government  of  the  state  of  Michigan  was  established 
prior  to  the  execution  of  the  deed,  then  the  offices  of 
governor  and  judges  of  the  territory  were  thereby  abro- 
gated, superseded  and  annulled. 
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"We  have  before  seen  that  the  territory  northwest  of  the 
river  Ohio,  was  organized  by  the  ordinance  of  1787.  The 
third  clause  of  the  first  section,  ordained  that  there  should 
be  appointed  from  time  to  time,  by  congress,  a  governor^ 
whose  commission  should  continue  in  force  three  years, 
unless  sooner  revoked,  and  that  he  should  reside  in  the  dis- 
trict  The  fourth  clause  of  the  same  section,  provided  for 
the  appointment  of  a  court,  to  consist  of  three  judges,  who 
should  have  a  common  law  jurisdiction,  and  reside  in  the 
district^  and  continue  in  commission  during  good  behavior. 

The  act  of  congress  of  January  11,  1805  {Story's  Laws 

U.  S.J  957),  organized    the    territory  of  Michigan,  and 

established  for  it  a  government,  the  same  as  that  of  the 

'Indiana  territory,  having  like  officers,  with  like   powers 

and  duties. 

By  the  act  of  congress  of  April  21,  1806  (2  Stents 
Laws  U.  S,y  1025),  the  governor  and  judges  of  the  terri- 
tory, or  any  three  of  theniy  were  authorized  to  lay  out  a  town, 
including  the  old  town  of  Detroit,  and  10,000  acres  adja- 
cent (except  certain  reservations) ;  and  were  required  to 
hear,  determine,  and  finally  adjust,  all  claims  to  lots 
therein,  and  give  deeds  for  the  same.  They  were  required 
to  donate  lots  of  certain  dimensions,  to  persons  whose 
houses  had  been  burned  in  the  old  town  of  Detroit  June 
11, 1805.  It  was  further  enacted  by  §  2,  that,  after  satisfy- 
ing claims  provided  for  by  the  preceding  section,  the  land 
remaining  of  the  said  10,000  acres,  should  be  disposed  of 
by  the  governor  and  judges  aforesaidy  at  their  discretion,  ta 
the  best  advantage;  and  they  were  authorized  to  make 
deeds  to  purchasers  thereof.  They  were  further  required 
to  apply  the  proceeds  of  the  land  so  disposed  of,  towards 
building  a  court-house  and  jail  in  the  town  of  Detroit. 

This  act  originated  the  land  board  of  the  governor  and 
judges,  from  whom  have  proceeded  the  titles  to  lands 
(except    the    military    reservations),   in  the  old  town  of 
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Detroit,  and  10,000  acres  adjacent.  Under  the  authority 
conferred  bj  it,  the  deed  to  the  Detroit  Toung  Men'» 
Society  was  executed* 

Was  John  S,  Homer  governor,  and  were  Sibley,  Morelt 
and  WilkinB  judges  of  the  territory  of  Michigan,  with 
competent  authority  to  execute  this  deed,  on  the  day  of  its- 
date,  July  1, 1886  ? 

It  appears  from  the  bill  of  exceptions,  that  it  was  prove<T 
by  parol  evidence  on  the  trial,  that  Homer  assumed,  and 
was  reputed  to  be  acting  as  governor,  and  that  Sibley^ 
Morell  and  Wilkins  were  reputed  to  be  and  were  acting  as- 
judges  of  the  territory  at  that  time. 

An  act  of  congress,  approved  August  7, 1789  (1  Story's- 
Laws  U»  S.y  82),  provided,  that  in  all  cases  where,  by  the 
ordinance  of  1787,  officers  were  required  to  be  appointed 
by  congress,  the  president  should  nominate,  and  by  and 
with  the  advice  and  consent  of  the  senate,  appoint  such 
officers,  who  should  be  commissioned  by  him  ;  and  that  he- 
should  have  the  same  power  of  revocation  and  removal 
as,  by  the  ordinance,  was  conferred  upon  congress.  Tha 
appointment  of  governor  was  for  three  years,  as  pre- 
viously established.  Under  this  act  Horner  was  appointed 
secretary,  and  became  the  acting  governor  of  the  territory 
in  1835,  and  assumed  to  act  as  such  governor  until  after 
the  execution  of  the  deed  in  question.  'No  evidence  was- 
oflered  to  show  his  removal,  or  a  revocation  of  his  commis- 
sion. He  therefore  continued  in  the  office,  legally  exercising 
its  functions,  unless  it  was  abolished  by  congress  (which  i» 
not  contended),  or  unless  its  powers  were  superseded  and 
abrogated  by  the  formation  of  a  constitution  and  state 
government  by  the  people  of  Michigan.  Whether  sucb 
was  the  effect  of  the  formation  of  the  state  government  we 
shall  by  and  by  consider. 

The  judges  of  the  territory  of  Michigan  were,  by  the- 
ordinance  of  1787,  to    hold    their  offices    during    good 
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behavior.  An  act  of  congress,  approved  March  8,  1823 
(Story^s  Laws  U.  &,  1915)  among  other  things,  provides : 
^^  That  the  powers  and  duties  of  the  jndges  of  said  terri- 
tory (Michigan)  shall  be  regulated  by  such  laws  as  are 
or  may  be  in  force  therein;  and  the  said  judges  shall 
possess  a  chancery  as  well  as  common  law  jurisdiction. 
The  tenure  of  office  of  said  judges  shall  be  limited  to  four 
years,"  etc.,  ^^  provided,  that  nothing  in  this  act  contained 
«ball  be  so  construed  as  to  deprive  the  judges  of  the  ter- 
ritory of  the  jurisdiction  conferred  upon  them  by  the  laws 
of  the  United  States."  The  same  act,  §  7,  provides  that 
from  and  after  June  1,  1823,  ^^  there  shall  be  but  one 
olerk  of  the  Supreme  Court  of  the  territory  of  Michigan, 
who  shall  perform  all  the  duties  of  clerk  of  said  court, 
whether  sitting  as  a  Circuit  and  District  Oourty  or  as  judges 
of  the  territoml  coart;"  and  the  following  eection  pro- 
vides  for  the  adjustment  of  the  accounts  of  John  J.  Dem- 
ing,  for  his  services  as  clerk  of  said  District  and  Circidt 
Court 

District  and  Circuit '  Court  powers  were  expressly  con- 
ferred on  the  judges  of  the  territories  by  an  act  of  con- 
gress of  March  3,  1805  (2  Story's  Laws  U.  S.j  975);  the 
first  section  of  which  enacts,  that  the  Superior  Courts 
of  the  several  territories  of  the  United  States,  in  which  a 
District  Court  has  not  been  established  by  law,  shall,  in 
^U  cases  in  which  the  United  States  are  concerned,  have 
■and  exercise,  within  their  respective  territories,  the  same 
jurisdiction  and  powers  which  are  bylaw  given  to,  or  may 
be  exercised  by,  the  District  Court  of  Kentucky  district ; 
and  writs  of  error  and  appeals  shall  be  from  decisions 
therein  to  the  Supreme  Court  (of  the  United  States), 
for  the  same  causes  and  under  the  same  regulations 
as  from  the  said  District  Court  of  Kentucky  district." 
The  following  section  of  the  same  act,  provides  a  com- 
pensation   for    marshals,   clerks,    attorneys    and   jurors. 
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extending,  with  some  exceptions,  to  such  officers  of  the  ter- 
ritorial courts. 

An  act  of  congress  of  February  19, 1831  (Gord,  Dig.y 
§  ^"20),  goes  still  further,  and  provides  that  the  District 
Court  of  the  United  States,  for  the  district  of  Michigan 
(and  also  the  District  Courts  of  several  other  districts),. 
"  in  addition  to  the  ordinary  jurisdiction  and  powers  of  a 
District  Court,  shall,  within  the  limits  of  their  respective 
districts,  have  jurisdiction  of  all  causes,  except  appeals 
and  write  of  error,  which  now  are,  or  hereafter  may,  by 
law,  be  made  cognizable  in  a  Circuit  Court,  and  shall  pro* 
ceed  therein  in  the  same  manner  as  a  Circuit  Court." 

I  do  not  find  that  these  several  acts  of  congress  have 
been  repealed.  They  were  modified  in  some  of  their  pro- 
visions, by  the  creation  of  distinct  District  and  Circuit 
Courts,  and  the  appointment  of  a  district  judge,  after  the 
admission  of  Michigan  into  the  Union,  January  26,  1887. 
It  follows,  that  until  that  time,  the  judges  of  the  Supreme 
Court  of  the  territory  of  Michigan,  possessed,  as  Circuit 
and  District  Courts  of  the  United  States,  the  same  juris- 
diction and  powers,  in  all  respects,  as  the  same  courts  pos- 
sessed, in  any  of  the  states;  and  their  jurisdiction  extended 
over  the  whole  country  then  under  the  territorial  govern- 
ment of  Michigan,  embracing  Wisconsin,  and  a  vast 
country  west  of  it 

To  enable  the  judges  to  exercise  their  powers  as  Dis- 
trict and  Circuit  Courts,  all  the  usual  officers  of  these  tri- 
bunals were  provided,  a  district  attorney,  marshal,  and 
collector  of  the  revenue. 

Under  the  authority  of  the  act  of  congress  of  March 
3,  1823,  before  cited  (which,  it  will  be  recollected, 
authorized  the  territorial  legislature  of  Michigan  to  regu- 
late, by  law,  the  powers  and  duties  of  the  judges  of  the 
territory,  providing,  at  the  same  time,  that  they  should  not 
have  power  to  deprive  said  judges  of  the  jurisdiction  con- 
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ferred  upon  them  by  the  laws  of  the  United  States),  the 
legislative  council,  at  difierent  times,  made  numerous  pro- 
visions regulating  and  modifying  the  judicial  system  of 
the  territory,  as  was  thought  expedient  The  judges  of 
the  territory  were,  as  a  court,  denominated  the  Supreme 
CauTt,  by  an  act  of  the  territorial  legislature,  and  not  by 
an  act  of  congress.  So  the  legislative  council  created  a 
jurisdiction  which  was  entbrdy  local,  styled  the  Superior 
Circuit  Court,  to  be  holden  in  the  difierent  counties  of  the 
territory,  but  by  the  same  judges  appointed  by  .the  presi- 
dent. Indeed,  they  possessed  under  the  act  of  congress 
the  most  ample  power  to  regulate  all  matters  of  purely 
local  jurisprudence.  There  was  a  single  limitation  only, 
that  they  should  not  interfere  with  the  jurisdiction  con- 
ferred upon  the  judges  by  the  laws  of  the  United  States. 
^  The  seventh  section  of  an  act  of  congress  of  April  18, 
1818,  providing  for  the  admission  of  the  state  of  Illinois 
into  the  Union  (3  Story's  Laws  U.  S,y  1676),  was  as  fol- 
lows :  *^  All  that  part  of  the  territory  of  the  United  States 
lying  north  of  the  state  of  Indiana,  and  which  was 
included  in  the  former  Indiana  territory,  together  with  that 
f)art  of  the  Illinois  territory  which  is  situated  north  of, 
and  not  included  within,  the  boundaries  prescribed  by  this 
net,  to  the  state  thereby  authorized  to  be  formed,  shall  be, 
and  hereby  is,  attached  to,  and  made  a  part  of  the  Michi- 
gan territory,  from  and  after  the  formation  of  the  said 
state ;  subject,  nevertheless,  to  be  hereafter  disposed  of 
by  congress,  according  to  the  right  reserved  in  the  fifth 
article  of  the  ordinance  aforesaid"  (the  ordinance  of 
1787);  *^  and  the  inhabitants  therein  shall  be  entitled  to  the 
same  privileges  and  immunities,  and  subject  to  the  same 
regulations,  in  all  respects,  with  the  other  citizens  of 
the  Michigan  territory.'^  The  country  thus  attached  to 
the  territory  of  Michigan,  continued  to  form  a  part  of  it, 
'Until  the  territorial  government  of  Wisconsin  was  co&- 
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stitoted,  by  an  act  of  congress,  approved  April  20, 1886, 
which  enacted,  that,  from  and  after  the  third  day  of  July 
(then)  next,  all  power  and  authority  of  the  government  of 
Michigan,  in  and  over  the  territory  thereby  constituted, 
should  cease   (4  Story's  Laws  U.  &,  2426). 

I  have  thus  referred  to  the  ordinance  of  1787,  and  to 
the  several  acts  of  congress,  which  created  the  offices  of 
governor  and  judges  of  the  territory  of  Michigan,  pre- 
scribed the  tenure  and  defined  the  powers  and  duties  of 
each  respectively,  and  the  territorial  boundaries  within 
which  such  powers  might  be  exercised ;  and  I  have  shown 
the  general  nature  of  the  jurisdiction  possessed  by  the 
judges,  both  as  a  District  and  Circuit  Court  of  the  United 
States,  and  as  a  strictly  local  tribunal  for  the  administra- 
tion of  the  laws  of  the  territory. 

Were  the  powers  and  duties  of  the  governor  and  judges, 
such  as  we  have  seen  them  to  be,  under  these  various  acts 
of  congress  referred  to,  superseded  by  the  organization 
of  the  state  government?  And  were  these  offices  abso- 
lutely, and  for  all  purposes,  vacated  and  determined  by 
that  event  ? 

K  determined,  at  what  time?  The  change,  from  a 
territorial  to  a  state  government,  was  not,  and  from  neces- 
sity could  not  be,  instantaneous.  Indeed,  our  constitution 
itself  contemplated  that  there  could  be  no  such  sudden 
transition,  for  the  fifth  section  of  the  schedule  (of  just 
as  high  authority  as  the  constitution)  declares,  that 
"  all  officers,  civil  and  military,  now  holding  their  offices 
and  appointments  in  this  territory,  under  the  authority  of 
the  United  States,  or  under  the  authority  of  this  territory, 
shall  continue  to  hold  and  exercise  their  respective 
offices  and  appointments,  until  superseded  under  this  con- 
«titution.''  The  act  of  the  state  legislature  providing  for 
the  appointment  of  judges  of  the  Supreme  Court  of  the 
atate,  did  not   take  efiect,  nor  did  such  judges    enter 
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upon  the  term  of  their  offices,  until  after  July  4,  1836. 
The  judges  of  the  territory,  therefore,  continued  to  hold 
their  offices,  and  to  discharge  the  duties  thereof,  until  after 
that  time. 

But,  it  may  be  said  that  they  did  so,  under  and  by  virtue 
of  the  state  constitution.  Be  it  so.  They  were  still 
within  the  precise  meaning  and  intent  of  the  fifth  section 
of  the  schedule ;  they  were  civil  officers,  holding  their 
appointments  under  the  authority  of  the  United  States. 
They  had  not  been  removed ;  their  commissions  had  not 
been  revoked  by  the  president ;  nor  had  their  powers  and 
duties  been  superseded,  or  taken  away,  by  any  legislation 
of  congress ;  and  the  people  of  Michigan  had  declared^ 
by  their  delegates  in  convention,  that  they  should  continue 
to  hold  and  exercise  those  very  offices  and  appointments, 
until  superseded  by  state  officers  of  corresponding  powers 
and  duties.  There  is  certainly  much  plausibility  in  this 
view  of  the  case,  but  I  do  not  rest  the  decision  of  this 
point  upon  ground  merely  plausible. 

We  may  admit,  that,  upon  the  formation  of  the  state 
constitution  and  government,  all  the  powers  of  the  gov- 
ernor of  the  territory  were  superseded,  and  could  no 
longer  be  exercised  within  the  geographical  boundaries  of 
the  newly  organized  state;  and  we  may  admit  further, 
that  all  the  powers  possessed  and  exercised  by  the  judges 
of  the  territory,  to  which  the  state  judges,  under  the  con- 
stitution and  laws  of  the  United  States  could  succeed, 
were  taken  from  the  former  and  transferred  to  the  latter 
functionaries ;  were  the  offices  of  judges  of  the  territory 
of  Michigan,  thereby  terminated  ?  To  my  mind,  clearly 
not.  The  jurisdiction  of  the  judges  was  abridged,  but 
they  nevertheless  remained  the  judges  of  the  same  district 
of  country  as  before  the  change  of  government.  They 
still  possessed  plenary  jurisdiction,  as  Circuit  and  District 
Courts  of  the  United  States,  over  the  country  called  the 
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territory  of  Michigan,  as  appears  from  the  positive  enaxst* 
ments  of  congress.  That  congress  might  confer  those 
powers  upon  tkree^  instead  of  one,  or  two  judges,  will  not 
be  questioned.  Kor,  will  it  be.  pretended,  that  any  state 
authorities  could,  in  any  way,  interfere  with  those  courts, 
BO  as  either  to  enlarge,  diminish,  or  take  away  their  juris^ 
diction,  or  confer  any  of  their  powers  Upon  state  tribunals. 
Suppose  the  same  judges  had  been  empowered  by  ooU'- 
gress  to  exercise  Circuit  and  District  Court  powers  only. 
Would  it  have  been  contended  by  any  one,  that  the 
change  from  a  territorial  to  a  state  government,  could 
have  had  the  effect  of  determining  their  offices  ?  If  such 
would  have  been  the  effect  of  the  change,  under  the  circum- 
stances supposed,  upon  the  offices  of  judges,  it  must  have 
had  the  like  effect  upon  the  offices  of  district  attorney, 
marshal,  and  collector  of  the  revenue ;  and  why  not  upon 
the  office  of  postmaster  also  ?  The  state  government  had 
quite  as  much  power  to  interfere  with  the  transportation 
and  delivery  of  the  mails,  and  the  collection  of  duties  on 
imports,  as  with  the  offices  of  circuit  and  district  judges, 
and  the  exercise  of  their  powers  and  duties.  Again, 
suppose  there  had  been  one  judge  of  the  territory  of 
Michigan,  instead  of  three  judges,  and  he  had  been 
authorized  to  perform  the  duties  of  circuit  and  district 
judge  only.  Would  the  change  of  government  have 
affected  the  tenure  of  his  office  ?  If  not,  does  it  vary  the 
case,  that  congress  deemed  it  expedient  to  associate  three 
persons  to  perform  those  duties.  It  cannot  be  serioudy 
pretended. 

K  it  be  said  that  Justices  Morell,  Sibley  and  Wilkins 
were  judges  of  the  Supreme  Court  of  the  territory  of 
Michigan,  and  not  judges  of  a  district  or  circuit  federal 
court,  it  may  be  answered,  that  the  style  of  the  court  in 
no  way  affects  the  question  under  consideration.  It  was 
in  the  power  of  congress,  to  prescribe  what  style  they 
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chose,  for  the  inferior  courts  created  by  them.  But,  it  is 
to  be  remembered,  no  law  of  congress  enacted  that  the 
judges  should  be  styled  judges  of  the  Supreme  Court, 
That  style  was  given  them  by  a  law  of  the  territory.  By 
the  ordinance  of  1787,  and  the  laws  of  congress,  they 
were  styled  judges  of  the  territory  of  Michigan,  simply. 

It  seems  to  me  clear,  that  these  three  judges  had  full 
power,  at  any  time  prior  to  the  abolishment  of  their  ofBces 
by  express  legislation  of  congress,  to  take  effect  on  our 
admission  into  the  Union,  to  have  tried  and  determined 
offenses  against  the  revenue  laws,  and  post-office  laws, 
infringements  of  patent-rights,  and  copy-rights,  or  any 
other  matters  within  the  jurisdiction  of  the  Circuit  and 
District  Courts  of  the  United  States.  Suppose  it  had  been 
provided  by  our  state  constitution,  that  the  Circuit  Court 
of  the  United  States  for  this  district  should  constitute 
the  Supreme  Court  of  this  state,  and  that  the  judge  of 
the  District  Court  should  be  the  chancellor ;  and  suppose 
the  judges  of  these  federal  courts  had  consented  to  per- 
form the  duties  of  such  state  judges  and  chancellor;  could 
it  be  said  that  the  exercise  of  such  jurisdiction  would 
have  vacated  their  offices,  or  in  any  way  affected  their 
powers  and  duties  as  judges  of  the  Circuit  and  District 
Courts  of  the  United  States?  Certainly  not.  And  if  the 
conferring  of  local  state  jurisdiction  and  powers  upon  the 
judges  of  these  federal  courts,  could  not  have  affected 
their  jurisdiction  and  powers  as  federal  judges,  certainly, 
the  circumstance  that,  by  the  organization  of  our  state 
government,  the  jurisdiction  which  the  judges  of  the  terri- 
tory previously  possessed,  as  a  territorial  and  local  court, 
was  entirely  superseded,  could  not  have  affected,  in  any 
way,  the  jurisdiction  which  they  possessed  as  Circuit  and 
District  Courts.     ♦ 

But,  if  neither  view  which  I  have  yet  taken  of  this  ques- 
tion be   conclusive,   there  is  still   another  aspect  of  it 
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remaining  to  be  examined,  which,  I  think,  must  place  it 
beyond  all  controversy.  It  will  be  kept  in  mind  that,  in 
1818,  the  country  west  of  lake  Michigan,  now  consti- 
tuting the  territory  of  Wisconsin,  was  added  to,  and  made 
a  part  of,  the  territory  of  Michigan,  and  so  remained  until 
after  the  third  day  of  July,  1836.  Now,  if  it  were  true, 
that  the  organization  of  the  state  government  had  the 
eftect  to  divest  tha  governor  and  judges,  and  all  other 
officers  within  this  peninsula,  holding  their  offices  and 
appointments  under  the  authority  of  the  United  States,  of 
all  official  power  and  authority,  within  the  boundaries  of 
the  state,  and  if  their  offices  were  in  so  far  superseded  by 
that  event,  would  they  not  still  retain  their  offices,  with 
the  same  official  powers  and  duties  as  before,  in  that 
portion  of  the  territory  of  Michigan,  over  which  the  state 
government  did  not  extend?  Was  not  John  S.  Horner 
governor,  and  were  not  Sibley,  Morell  and  Wilkins  judges, 
of  the  entire  territory  of  Michigan — ^as  well  that  part  of  it 
which  was  west  of  lake  Michigan,  and  which  remained 
subject  to  the  territorial  government  until  July  8, 1886,  as 
that  part  which  was  east  of  the  lake?  Suppose  these  func- 
tionaries had  all  resided  at  Green  Bay,  or  elsewhere  west 
of  lake  Michigan,  at  the  time  the  state  government  went 
into  operation;  would  it  have  been  urged  by  any  one,  that 
their  official  existence  was  terminated  by  that  event,  or  that 
it,  in  the  slightest  degree,  aftected  their  powers  or  jurisdic- 
tion, otherwise  than  by  reducing  the  geographical  limits 
within  which  they  could  be  exercised  ?  I  apprehend  not; 
and,  in  my  judgment,  the  judges  would  possess  the  same 
jurisdiction,  over  the  same  territory,  as  before,  as  judges 
of  the  Circuit  and  District  Courts  of  the  United  States ; 
and  they  would  only  be  deprived  of  their  jurisdiction  over 
mere  matters  of  local  jurisprudence  within  the  limits  of 
the  state. 
But,  suppose  the  western  part  of  the  territory  had  been 
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erected  into  a  atate,  instead  of  this  peninsula.  Would  it 
have  been  contended,  that  the  formation  of  such  state 
goyemment  wonld  have  dissolved  and  terminated  the  terri- 
torial government  here?  Would  it  have  occurred  to  any 
one  that  the  offices  of  our  governor  and  judges,  and  all 
others  held  under  the  general  government,  were  vacated 
and  superseded  by  that  event?  Unquestionably,  never* 
Gk)vemor  Horner,  in  such  case,  might  r^htfuUy  have  con* 
tinned  to  perform  the  duties  of  chief  executive*  officer  of 
the  territory  of  Michigan,  and  Judges  Sibley,  Morell  and 
Wilkins,  to  have  exercised  their  judicial  fimctions  by  hold- 
ing courts,  as  before. 

I  am  unable  to  see  the  slightest  distinction  between  the 
case  last  supposed,  and  the  one  under  consideration.  That 
the  governor  and  judges  usually  resided  at  Detroit,  instead 
of  residing  west  of  lake  Michigan,  does  not  make  any 
material  distinction  in  the  cases;  because  the  ordinance  of 
1787,  which  contains  the  only  provision  I  have  been  able  to 
find  on  the  subject,  simply  declares,  that  they  shall  reside 
within  their  district. 

That  congress  entertained  the  view  we  have  taken  of 
this  subject  is  certain;  for,  by  the  act  organizing  a  govern* 
ment  for  the  territory  of  Wisconsin,  it  was  provided,  that 
the  governor  and  secretary  should,  before  they  entered 
upon  the  discharge  of  the  duties  of  their  offices,  each  take 
an  oath  or  affirmation,  before  some  jtidge  or  justice  of  the 
peace,  of  the  existing  territory  of  Michigan  ;  and  a  subsequent 
section  of  the  same  act  declared,  that  the  existing  laws  of 
the  territory  of  Michigan  should  be  extended  over  the 
newly  created  territory.  This  act  was  approved  April  20, 
1836 ;  long  after  our  state  government  was  organized  and 
in  full  operation. 

From  the  foregoing  considerations  we  are  satisfied  that 
John  8.  Horner  was  governor,  and  that  the  persons  who 
executed  the  deed  of  the  premises  in  controversy,  were 
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judges,  of  the  territory  of  Michigan,  on  the  Ist  day  of 
July,  1886,  the  day  of  the  execution  of  the  deed,  and  that 
they  had  power  to  convey  the  premises. 

S.  But  let  ue  admit  that  this  was  not  the  case.  Could 
the  plaintiff  in  error  question  the  validity  of  the  deed,  on 
the  ground  that  the  grantors  were  not  judges  of  the  terri- 
tory, because  their  offices  had  been  superseded  by  the 
organisation  of  the  state  government.  At  the  time  of  its 
•execution,  tiie  United  States  held  the  unqualified  fee  of  the 
lot  conveyed,  and  possessed  the  absolute  right  to  dispose 
of  it,  as  they  should  deem  expedient  They  had  empowered 
the  governor  and  judges  of  the  territory,  for  the  time 
being,  to  dispose  of  it,  at  their  discretion,  to  the  best 
advantage,  by  the  act  which  we  have  before  so  often 
referred  to.  They  appointed  the  persons  who  executed  the 
•deed  to  those  offices,  and  their  termb  of  office  were  unex- 
pired at  the  time  of  its  execution ;  and  we  think  that  by 
the  acts  of  congress  before  referred  to,  they  recognized 
those  persons  as  incumbents  of  those  offices,  and  the  exist- 
ence of  the  offices,  at  and  subsequent  to  the  time  of  such 
•execution.  If  so,  the  plaintiffi  in  error  cannot  now  be 
{>ermitted  to  deny  that  there  were  such  offices,  or  that  the 
grantors  held  them ;  for,  surely,  if  the  principal  recognize 
and  affirm  the  existence  and  acts  of  an  agent,  a  mere 
stranger  cannot  be  permitted  to  controvert  either. 

We  shall  now  briefly  consider  several  questions  of  minor 
importance,  which  were  raised  at  the  trial  and  relied  upon 
tn  the  anrgument  of  this  case. 

4w  it  is  contended,  that  the  deed  to  the  Detroit  Young 
Iff en'd  Society  is  void,  because  the  governor  did  not  join 
with  the  judges  in  executing  it. 

As  a  general  proposition,  it  is  undoubtedly  true,  l^at 
where  several  persons  are  appointed  to  execute  a  power 
«r  trust,  and  no  authority  is  given  to  a  less  number  than 
ihe  whole  to  act,  all  must  join  in  its  execution.    A  distinc- 
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tion  is  drawn,  however,  between  a  mere  private  trust  or 
power,  and  a  power  of  a  public  nature,  conferred  bj  law,, 
in  the  execution  of  which,  it  is  contended,  that  a  majority 
have  a  right  to  act  If  all  are  present  to  deliberate^ 
although  a  majority  only  assent  to  the  act,  it  is  unquestion- 
ably sufficient :  Grindky  v.  Barker,  1  B.  ^  P.,  229,  236; 
Bez  V.  Beeston,  S  T.  i2.,  594;  Withnellv.  Gartham,6  T.  R.y 
398;  Cfa.  Lit,  181,  6;  Bex  v.  Windham^  Cowp.,  Sll-d. 
And,  in  this  case,  in  the  absence  of  proof  to  the  contrary, 
it  will  be  presumed  that  the  governor  was  present  and  con- 
sulted with  the  judges,  touching  the  grant  and  conveyance 
to  the  Detroit  Young  Men's  Society,  of  the  lot  in  ques- 
tion. Where  an  act  of  public  duty  is  enjoined,  and  has 
been  performed  in  fact,  the  law  will  presume  unless  the 
contrary  directly  appears,  that  everything  necessary  to  give 
it  validity  was  observed  in  the  performance :  Doimivg  r. 
Bugar,  21  Wend.,  184 ;  Math.  Pres.  Ev.,  40, 

But  it  appears  to  me  that  the  language  of  the  act  of 
congress  of  April  21, 1806  (2  Stanfs  Laios  U.  S.,  1025),  is 
so  explicit  as  to  leave  no  room  to  question  the  validity  of 
the  deed,  on  the  ground  that  it  was  not  executed  by  the 
governor.  Section  1  authorized  the  governor  and  judges, 
etc.,  or  any  three  of  them,  to  lay  out  the  town  of  Detroit, 
adjust  claims  to  lots  therein,  and  give  deeds  for  the 
same.  Section  2  provided  that  the  land  remaining,  afler 
satisfying  certain  claims  provided  for  in  the  first  section, 
should  be  disposed  of  by  the  governor  and  judges  afore- 
said, at  their  discretion,  who  were  authorized  to  make 
deeds  to  purchasers,  and  to  apply  the  proceeds  towards 
building  a  court-house,  and  jail,  etc.  Upon  the  ground  of 
the  difierence  observable  between  the  phraseology  of  the 
first  and  second  sections  of  the  act,  the  former  conferring 
powers  upon  the  governor  and  judges,  or  any  three  of  theniy 
the  latter  upon  the  governor  and  judges  aforesaid,  the 
counsel  for  the  plaintiffs  in  error,  argued  that  there  was  a 
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distinction  between  the  powers  conferred  by  the  two  sec- 
tions ;  and  that  the  powers  conferred  by  the  second  section 
could  not  be  exercised,  without  the  concurrence  of  the 
governor  and  all  of  the  judges.  The  wovdi aforesaid  is  used 
relatively  to  what  precedes  it;  and  being  a  collective 
word,  may  refer  to  several  matters,  according  to  the 
intent ;  it  is  sometimes  very  extensively  applied :  Dwarris 
on  Sty  771 ;  10  Sep.y  139.  Here  it  manifestly  refers  to  the 
persons  described  in  the  first  section,  just  as  they  are  there 
described ;  in  other  words,  it  is  used  to  show  that  con- 
gress intended,  by  the  second  section,  to  confer  the  same 
powers  upon  the  same  persons  in  the  sale  of  lands,  which 
the  first  section  conferred  in  donating  them. 

It  was  also  insisted  that  the  land  board  created  by  this 
act  consisted  of  two  integral  parts,  the  governor  and 
judges,  and  that  no  valid  act  could  be  done  by  one  part 
without  the  concurrence  of  the  other.  We  think  this  con- 
struction of  the  act  cannot  be  sustained.  The  governor 
and  judges  were  four  persons  designated  by  their  names 
of  ofiBice,  to  perform  the  duties  contemplated  by  the  act ; 
their  powers  were  the  same,  and  might  be  exercised  in  the 
same  manner,  as  though  the  members  of  the  board  had 
been  designated  and  appointed  by  their  respective  names. 
The  act  clearly  excludes  the  construction  contended  for, 
if  we  are  right  in  the  view  we  have  taken,  that  the  same 
persons  were  authorized  to  act  under  the  second  B€;^on, 
as  under  the  first. 

5.  Another  objection  taken  was,  that  the  deed  of  the 
governor  and  judges  was  inadmissible  in  evidence,  because 
it  was  not  acknowledged  by  the  judges  who  executed 
it.  A  sufficient  answer  to  this  objection  is,  that,  under 
the  statute  in  force  when  the  conveyance  was  made  {Laws 
1832,  p.  280),  a  deed,  though  not  acknowledged,  was 
good  as  against  everybody  except  subsequent  pur- 
chasers, or  mortgagees,,  for  a  valuable  consideration.     It 
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may  be  said  farther,  that  the  word  deeds  as  used  in  the  act 
conferring  power  upon  the  governor  and  judges  ^^  to  make 
deeds  to  purchasers,"  must  be  understood  in  its  common 
law  signification.  At  common  law,  a  deed  is  a  written 
instrument  under  seal.  This  definition  embraces  the 
conveyance  in  question. 

&  Again,  it  is  objected  that  parol  evidence  was  admit- 
ted, to  prove  the  official  character  of  the  persons  who 
executed  the  deed.  It  is  insisted  that  their  commissions, 
or  the  record  of  their  appointment,  should  have  been  pro- 
duced, or  their  absence  accounted  for,  before  parol  proof 
could  be  received.  Such  is  not  the  rule  of  evidence. 
The  proof  offisred,  that  they  were  reputed  to  be,  and  were 
acting  judges  of  the  territory  of  Michigan,  was  sufficient 
prima  facie* 

7.  It  is  insisted  also^that  the  court  below  erred  in  refus- 
ing to  permit  the  plaintiiTs  in  error  to  read  in  evidence 
the  deed  from  the  treasurer  of  Wayne  county  to  Scott, 
executed  October  10, 1833,  in  consummation  of  a  sale  of 
the  lot  in  question,  for  the  taxes  of  the  year  1828.  We 
have  no  doubt  this  deed  was  properly  rejected.  It  was,  at 
most,  but  evidence  of  the  regularity  of  the  treasurer's 
scde;  and  unaccompanied  by  proof  that  the  taxes,  for 
which  the  sale  was  made  and  the  deed  given^  had  been 
legally  assessed  and  returned,  and  that  all  the  proceedings 
anterior  to  the  sale,  had  been  in  conformity  to  the  statute, 
it  did  not  tend  to  prove  a  title  to  the  premises  in  the  plain- 
Hfb  in  error,  or  to  disprove  the  title  of  the  defendants. 

8.  The  court  below  properly  rejected,  and  excluded 
from  the  jury,  the  parol  evidence  introduced  by  the  plain - 
tifEs.  in  error,  to  show  that  the  premises  in  question  were 
known  as  lot  52,  prior  to  April  27,  1807 ;  the  resolution 
of  the  governor  and  judges  offered  in  evidence  to  show  an 
assignment  of  lot  52  to  Elijah  Brush  as  agent  for  Todd  & 
McGill ;  the  proof  offered  of  the  parol  declarations  of  the 
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governor  and  judges,  made  to  the  assessors  of  the  city  of 
Detroit,in  the  year  1828,  that  the  lot  in  question  had  been 
conveyed  and  was  subject  to  taxation ;  and  also  the  proof 
offered  that  the  records  of  the  governor  and  judges  had 
been  inaccurately  kept,  and  that  many  grants  had  been 
made,  and  deeds  given,  which  did  not  appear  from  those 
records.  This  evidence  was  all  wholly  irrelevant  and  inad- 
missible. 

The  points  of  error  raised  upon  the  refusal  of  the  court 
below  to  instruct  the  jury  as  requested  by  the  plidntiffi  in 
error,  and,  also,  upon  the  instruction  given  by  the  court  to 
the  jury,  have  all  been  fully  considered,  in  discussing  the 
questions  raised  in  the  progress  of  the  trial,  as  they  appear 
in  the  bill  of  exceptions. 

We  are  of  opinion  that  there  is  no  error  in  the  record  and 
proceedings  of  the  court  below,  in  this  case.  The  judg- 
ment below  must  therefore  be  affirmed. 

Fbloh,  J.,  did  not  participate  in  the  decision^  the  cause 
having  been  argued  before  he  took  his  seat  upon  the  bench. 

Judgment  affirmed. 
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Asher  Bossiter  and  CharleB  G-.  Wicker  ▼•  John  Chester  and 

Henry  T.  Stringham. 

The  nUwunar  MisBoail,  beias  »  aew  andfleawortby  boat,  and  having  on  board  passen- 
gers and  a  cargo  of  goods,  on  a  Toyage  from  Boftelo  to  Chicago,  encountered  a 
very  severe  gale  on  lake  Huron.  She  was  in  greet  danger  of  perishing,  from  the 
violence  of  the  wind  and  the  roughness  of  the  waves.  After  long  struggling  with 
the  tempest,  the  master  and  crew  agreed  that  it  was  necessary  to  lighten  her,  in 
order  to  save  her  with  her  freight  and  passengers.  Aooordinglj,  a  quantity  of 
goods  were,  for  that  purpose,  thrown  overboard  by  t&e  crew.  The  boat  was  saved, 
though  much  injured,  and  returned  to  Detroit  in  safety,  with  the  residue  of  her 
cargo.  ITeU,  That  these  facts  would  constitute  a  proper  case,  under  the  tnaritime 
law,  for  general  average. 

The  maritime  law  is  not  in  force  over  the  lakes;  or,  in  other  words,  thsy  are  not  sub- 
ject to  admiralty  jurisdiction,  which  is  restricted  to  the  open  sea^  and  to  waters 
navigable  therefrom  as  far  as  the  tide  ebbs  and  flows,    (a) 

The  doctrine  of  general  average  is  known  only  to  the  maritime  law,  and  cannot  be 
enforced  in  a  court  of  common  law  jurisdiction.    (&) 

Freight  pro  rata  itineri*  is  due,  when  the  ship,  by  inevitable  necessity,  is  forced  into 
a  port  short  of  her  destination;  and  Is  unable  to  prosecute  the  voyage,  and  the  goods 
are  there  vohmtarUif  accepted  by  the  owner. 

The  owner  of  goods  was  deemed  to  have  voluntarUy  accepted  them  at  the  inter- 
mediate port,  when,  knowing  that  the  voyage  had  been  abandoned,  its  fortiier 
prosecution  having  become  impossible,  or  exU^emely  hasardous,  he  there  demanded 
his  goods  from  the  agents  of  the  forwarders,  with  whom  they  were  stored,  tendei^ 
ing  payment  of  their  charges  for  storage,  and  brought  replevin  to  recover  posses^ 
sion,  on  the  refusal  of  such  agents  to  deliver  them. 

This  was  an  action  of  replevin  to  recover  possession  of 
certain  goods,  wares  and  merchandise,  tried  in  Wayne 
Circuit  Court,  at  the  November  term,  1841,  before  the 
Hon.    Geo.  Morell,  presiding  judge,  who  reserved  the 


(a,  5)  Overruled,  Backus  v.  Coyne,  35  Mich.,  6.  It  is  now  the  well  settled  Ameri- 
can doctrine  that  admiralty  jurisdiction  is  not  limited  in  this  countiy  to  tide  waters, 
but  extends  to  the  lakes  and  waters  connecting  them:  The  Eagle,  8  WalL,  15;  The 
Flora,  1  Biss.,  89. 
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questions  arising  upon  the  facts  found  by  the  special  ver- 
diet,  for  the  opinion  of  this  court  thereon. 

The  jury  found  specially,  "that  the  steamer  Missouri^ 
Captain  Thomas  Wilkins,  master,  was  regularly  enrolled 
and  licensed  for  the  purpose  of  carrying  on  domestic  trade 
between  the  port  of  Buffalo,  on  lake  Erie,  in  New  York,, 
and  the  port  of  Chicago,  on  lake.  Michigan,  in  Illinois,  and 
intermediate  places,  and  was  employed  in  that  business  in 
the  year  1840,  and  before  and  since. 

"  That  the  plaintiffi  had  shipped  from  the  city  of  New 
York,  certain  goods,  wares  and  merchandise,  to  be  for- 
warded by  the  route  of  the  Erie  canal  and  the  lakes,  to 
Chicago,  on  lake  Michigan.  The  goods  were  to  be  deliv- 
ered at  the  latter  place.  In  the  month  of  October,  1840^ 
they  were  shipped  at  Buffiilo,  on  the  Missouri.  The  bill  of 
lading,  and  the  contract  with  the  forwarders  at  New  York, 
contained  an  exception  in  the  ordinary  form,  *  dangers  of 
the  lakes  excepted.'  This  is  generally,  and  almost  univer- 
sally, a  part  of  the  contract  for  the  forwarding  of  goods  by 
the  lakes. 

"  That  the  Missouri  was  a  new  boat,  and  seaworthy,  Od 
her  way  up,  with  the  goods  of  the  plaintiflS  and  others  on 
board,  in  lake  Huron,  on  or  about  the  28d  day  of  October,, 
she  encountered  a  very  severe  gale.  She  was  in  danger 
of  perishing,  from  the  violence  of  the  wind  and  the  rough- 
ness of  the  waves.  After  long  struggling  with  the  tern- 
pest,  and  being  in  great  danger  of  perishing,  the  master 
and  crew  agreed  that  it  was  necessary  to  lighten  the  boat, 
in  order  to  save  her  with  her  freight  and  passengers; 
accordingly,  a  quantity  of  goods  were  thrown  overboard  by 
the  crew,  in  order  to  lighten  the  boat,  and  save  her  with 
the  remainder  of  her  freight  and  the  passengers  and  crew. 
The  boat  was  saved,  and  got  back  in  safety  to  Detroit. 
The  freight  was  there  landed;  and,  as  the  close  of  naviga- 
tion was  at  hand,  and  the  vessel  much  injured,  the  voyage 
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was  abandoned.  A  protest  and  full  statement  were  made 
by  the  captain  immediately  on  her  retnm  to  Detroit.  The 
plaintiffs  had  notice  of  these  facts,  and  that  the  goods  were 
in  the  custody  of  the  defendants  as  the  agents  of  the  for- 
warders and  shippers. 

^*  That  the  plaintiffs  offered  to  accept  the  goods  and  to 
pay  to  the  defendants  their  charges  for  storage,  etc.,  at 
Detroit  The  defendants  accepted  and  were  paid  these ; 
but  demaded,  also,  the  charges  and  expenses  for  freight, 
•etc.,  to  Detroit;  being  the  amount  advanced  on  the  goods 
at  Buffiilo,  for  canid  charges,  and  a  ratable  freight  to 
Detroit  The  defendants  also  insisted  that  the  plaintiffs 
should  agree  to  be  responsible  for  contribution  towards  the 
.goods  thrown  overboard,  and  the  damage  to  the  vessel,  etc, 
on  the  principle  of  general,  or  gross  average.  This  the 
plaintiffi  refused ;  and  refused  to  execute  a  general  average 
bond,  in  the  ordinary  form,  which  was  tendered  to  them, 
and  the  execution  of  which  was  demanded  by  the  defimd- 
ants  as  a  condition  precedent  to  the  delivery  of  the  goods. 
The  plaintiffs  then  replevied  the  goods  in  the  present 
action." 

George  C.  BaieSj  for  the  plaintiffs,  admitted  that  the 
facts  would  have  constituted  a  proper  case  for  gross  or  gen- 
eral average,  had  they  occurred  at  sea;  but  he  insisted: 

1.  That  general  average,  is  known  to  the  maritime  law 
alone:  Jac,  L.  D.  Average;  Lex  JUer.j  119,  128;  Lez 
Mer,  Am.,  236;  Ab.  Sh.,  342,  848,  344;  4  BL  Qmu,  64; 
1  Bae.  Abr.,  681 ;  8  Kents  Om.,  283 ;  2  GaU.,  475  ; 
Dunl.  Adm.  iV.,  67;  2  Marsh.  Ins.,  584,  537;  and  has 
mever  been  recognized  or  enforced  by  courts  of  common 
law  jurisdiction  merely :  12  Co.  Rep.^  63 ;  BirkUy  v.  Pres- 
grave,  1  East,  220;  Cowell  v.  Edwards,  2  B.  ^  P.,  269, 
270,  274 ;  Marsh,  Ins.,  534.  If  enforced  or  known  at  all, 
elsewhere  than  in  courts  of  admiralty  and  maritime  juris* 
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dictioD,  it  can  only  be  in  courts  of  equity :  Deering  v.  Earl 
of  Winchdsea^  2  B.  ^  P.,  274;  Oraythome  v.  Swmbiamej  14 
Ves.,  169;  Campbell  v.  Mesier,  4  Johns.  Ch.,  833,  339. 

2.  The  maritime  law  applies  only  to  matters  arising  at 
sea,  and  on  waters  navigable  from  the  sea  as  far  as  the 
tide  ebbs  and  flows,  and  not  upon  lakes  or  navigable 
rivers,  above  the  ebb  and  flow  of  the  tide :  Case  of  Steam-- 
boat  Thomas  Jefferson,  10  Wheat,  428;  S.  C,  6  Cmi.y 
178;  Steamboat  Orleans  v.  Phoebus^  11  Pet,  175;  GUp.,  529,. 
205. 

If  these  positions  are  correct,  the  goods  in  this  case 
were  not  liable  to  contribution  upon  the  principle  of  gen* 
eral  average. 

3.  But,  if  the  maritime  law  is  to  be  applied  upon  the 
lakes,  then  the  defendants'  claim  or  lien  for  average,  can 
only  be  enforced  in  the  courts  of  the  United  States,  which 
have  exclusive  jurisdiction  over  all  maritime  causes.  The 
proper  mode  of  ascertaining  and  enforcing  it,  would  be  by 
libel  in  the  District  Court  of  the  United  States:  2  Gall.y 
455 ;  Dunl.  Adm.  Pr. ,  57. 

4.  The  defendants  were  not  entitled  to  a  lien  for  the 
fireightpro  raia;  the  goods  never  having  been  accepted  by 
the  plaintiffs  vohmtarily  :  Ab,  Sh.,  303,  329,  note;  Marine 
Ins.  Co,  r.  United  Ins.  Co.,  9  Johns.,  186 ;  Welch  v.  Hicks ^ 
6  Cow.,  604;  Center  v.  American  Ins.  Co.,  7  Cow.,  564; 
Rwrton  v.  Union  Ins.  Cfa.,  1  WasL  C.  C,  580;  5  Binn.y 
525;  2  Serg.  ^  Sawle,  229;  CatleU  v.  Colum  Ins.  Co.,  12 
Wheat,  888. 

T.  Bomofn,  for  the  defendants: 

1.  This  is  a  proper  case  under  the  maritime  law  for  gen- 
eral average  :  Ab.  Sh.,  842, 343,  344 ;  3  Kenfs  Com.,  238, 
234;  8  Mass.,  467;  1  Came's,  196 ;  4  DaU.,  459;  2  Serg.  ^ 
Sawle,  229 ;  6  Mass.,  125. 

2.  The  maritime  law  is  in  force  on  the  lakes ;  or,  in  other 
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words,  they  are  subject  to  admiralty  jurisdiction.  Eveiy 
District  Court  of  the  United  States  possesses  all  the 
powers  of  a  court  of  admiralty :  Glass  v.  The  Betsey ,  3 
DaU,j  6 ;  1  Ccnd.,  10.  All  maritime  contracts  are  within 
the  jurisdiction  of  the  admiralty  courts :  De  Lovio  v,  Boity 
2  GaU.,  471,  472,  474 ;  Plummer  v.  Webby  4  Mason's,  380, 
and  cases  cited  in  1  Kenfs  Com.,  370.  As  to  what  are 
maritime  contracts,  see  De  Lovio  v.  Boit,  2  Gall.,  476; 
Dmd.  Adm.  Pr.y  43;  Strong  v.  N,  Y.  FtremerCs  Ins.  Co., 
11  Johns.j  328;  Bamsay  v.  AUegro,  12  Wheat.,  615;  3 
Kenfs  Com.,  244.  See  also  cases  cited  in  Gord.  Dig.,  145, 
notes. 

Was  the  contract  of  shipment  in  this  case,  a  maritime 
contract?  When  the  voyage  is  wholly  on  rivers,  and 
above  tide  waters,  it  is  admitted  that  the  service  is  not 
maritime:  11  Pet.,  183;  7  Pet.,  344;  10  Wheat.,  428;  6 
Cond.,  174.  But  the  lakes  are  different  The  dangers  of 
navigation  are  similar  to  those  attendant  on  the  navigation 
of  the  ocean.  They  form  the  boundary  between  foreign 
governments  and  ours. 

By  the  English  common  law,  admiralty  jurisdiction  was 
restricted  to  the  open  sea,  and  to  rivers  as  tar  as  the  ebb 
and  flow  of  the  tide,  on  the  principle  that  these  marked 
the  bounds  and  limits  of  counties,  and  of  individual  owner- 
ship in  the  soil  covered  by  the  water:  1  Kenfs  Com., 
367;  1  Hale's  P.  C,  424;  3  Inst.,  133;  Constable's  Case, 
5  Coke,  106 ;  United  States  v.  Grush,  5  Hasan,  290 ; 
De  Lovio  v.  BoiL,  2  GaU.,  427.  Above  the  ebb  and  flow  of 
the  tide,  the  county  or  state  jurisdiction  attached,  to  the 
exclusion  of  the  admiralty,  and  the  civil  rights  of  riparian 
proprietors  were  different.  The  high  seas,  without  the 
county,  were  subject  to  the  exclusive  jurisdiction  of  the 
admiralty:  On  bays,  havens,  creeks,  etc.,  within  the 
county,  the  common  law  and  admiralty  had  a  concurraH 
jurisdiction:    1  Kent's   Com.,  367.    The    English   rivers 
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are  not  navigable  above  tide  waters;  and  in  Shrunk  v. 
SchuylMU  Navigation  Cb.,  14  Serg.  ^  Rawle^  79,  the  applica- 
bility of  the  common  law  of  England,  even  as  to  rivers, 
was  denied.  Granting,  however,  that  our  rivers  are  sub- 
ject only  to  the  common  law,  the  lakes  are  entirely  dif- 
ferent Riparian  proprietors  own  to  the  middle  of  the 
stream,  under  a  grant  bounded  by  the  water's  edge :  6 
Cow.,  547;  3  Kent's  Com.,  429,  n.  (a);  24  Wend.,  458. 
Not  so  with  the  proprietors  of  land  bounded  by  the  shore 
of  lake  Erie,  or  of  any  of  the  great  lakes.  The  soil  under 
the  waters  of  the  lakes  belongs  to  the  public ;  and,  as  the 
limits  of  admiralty  jurisdiction  in  England  are  the  same  as 
those  of  individual  ownership  of  land  covered  by  water, 
we  infer  the  impropriety  of  applying  the  rules  of  the 
English  common  law  to  lakes  like  these. 

Whether  admiralty  jurisdiction  extends  over  the  lakes, 
is  still  unsettled.  How  ought  this  question  to  be  settled 
upon  principle  ?  As  to  the  measure  of  admiralty  jurisdic- 
tion, see  2  (xaK.,  469,  470,  471,  w.  47.  The  application 
of  this  jurisdiction  must  depend  upon,  and  be  modified  by 
circumstances:  2  Gall.,  469,  470;  Pet.  Adm.  Dec.,  233. 
This  is  the  general  doctrine  as  to  all  the  common  law. 
We  have  adopted  it  only  so  ta,T  as  it  is  suitable  to  our 
situation :  1  Kenfs  Com.,  472,  473.  What  is  expedient 
and  suitable  here  ?  Foreign  commerce  may  be  transacted 
on  these  lakes.  They  separate  us  from  foreign  powers. 
In  times  of  war,  prize  questions  may  arise.  In  times  of 
peace,  crimes  may  be  committed,  which  would  otherwise 
go  unpunished  from  the  difficulty  of  conviction  at  common 
law.  Questions  of  salvage  must  arise.  Contracts  of 
affreightment,  in  their  objects  and  incidents,  are  here 
similar  to  such  contracts  upon  the  ocean.  And  it  is 
therefore  contended,  that  admiralty  jurisdiction  extends 
to  the  lakes,  concurrently  with  that  of  the  common  law. 

3.    If  the  maritime  law  applies  to  this  case,  a  court  of 
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common  law  will  apply  itB  principles,  and  take  jurisdiction 
of  the  matter :    2  GMBLy  398;  Dwfd.  Adm.  Pr.^  19. 

Bat  the  defendants  do  not  seek  to  enforce  the  average  in 
this  case.  They  act  on  the  defensive,  and  merely  assert  a 
right  to  retain  the  goods  nntil  the  average  is  adjusted — 
Ihfey  care  not  by  what  tribunal. 

4.  The  doctrine  of  general  average  is  one  which  exists, 
and  may  be  enforced  at  common  law,  in  cases  to  whi<di 
the  admiralty  jarisdiction  does  not  extend.  It  is  an  inci- 
dent to  the  contract  of  bailment  for  the  carriage  of  goods. 
There  is  no  difference  between  carriers  by  land  and  by 
water,  or  between  those  by  inland  waters,  and  on  the 
ocean  :  Story  on  BaUm.y  822,  823,  and  n.  1;  2  Kent's  Oom.y 
599,  600.  They  are  all  common  carriers.  In  a  case  of 
necessary  jettison,  a  carrier  by  water  is  not  responsible : 
Jones  on  Bail,  108;  2  Kenfs  Com,,  604;  Mc Arthur  v. 
Sears^  21  Wend.^  195 ;  12  Coke,  63.  If  then  A's  goods  are 
sacrificed  for  the  benefit  of  B  and  C,  these  latter  are  boand 
at  common  law  to  contribute :  1  Story  on  Eq.,  468 ;  Deering 
V.  Wmehdsea,  2  JB.  ^  P.,  270;  2  Com.  Dig.,  536,  569; 
JBiigh.  Ins.,  285 ;  Mousf?s  Case,  12  Coke  63 ;  Birkley  v.  Pres- 
groove,  1  East,  220;  Simonds  v.  White,  2  Bam.  ^  Cress. ^ 
805 ;  Campbell  v.  Mesier,  4  Johns.  Ch.,  836 ;  Story  on  Bail., 
271,  272;  2  Kenfs  Com.,  564,  565;  Oazzam  v.  Cincinnati 
Ins.  Co.,  6  Ohio  Rep.,  83;  4  JBinn.,  130. 

5.  The  goods  in  this  case  were  chargeable  with  ratable 
freight:  Lake  v.  Lyde,  2  Burr.,  885;  Park.  Ins^  70; 
Sooe  V.  Mason,  1  Wash.,  207 ;  Dorr  v.  New  Englcmd  Marine 
Ins.  Co.,  4  Mass.,  221,  281;  Coffin  v.  Stoner,  5  Mass.,  252; 
Portland  Bank  v.  Stubbs,  6  Mass.,  422;  Welsh  v.  Hicks,  6 
Cow.,  510 ;  8  Kenfs  Com.,  228,  229. 

"Whipple,  J.,  delivered  the  opinion  of  the  court 
The  facts  found  by  the  special  verdict  present  the  fol- 
lowing questions  of  law  for  our  consideration  : 
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1  Do  they  constitute  a  case  under  the  maritime  law  for 
general  arerage  ?    And  if  they  do,  then, 

2.  Is  the  maritime  law  in  force  upon  the  lakes  over 
which  the  goods  were  to  be  transported? 

8.  If  the  maritime  law  applies  to  this  case,  will  a  court 
of  common  law  apply  its  principles,  and  take  jurisdiction 
of  the  matter  ? 

If  the  maritime  law  is  not  in  force  upon  the  lakes,  and 
is  inapplicable  to  the  case,  then, 

4.  Is  the  doctrine  of  general  average,  one  which  exists 
and  may  be  enforced  at  common  law? 

5.  Were  the  defendants  entitled  to  a  lien  upon  the 
goods  for  freight  pro  rata^  according  to  the  proportion  of 
the  voyage  performed  ? 

These  questions  will  be  considered  in  the  order  in  which 
they  are  stated. 

!•  "  General,  or  gross  average,  is  the  contributionto  be 
levied  from  each  person  having  property  at  hazard  in  a 
sea  voyage,  whether  the  ship  itself,  the  freight,  or  cargo, 
for  indemnifying  the  person  whose  property  has  been 
advisedly  sacrificed  for  the  general  safety,  against  any 
greater  share  of  the  loss  than  others  sustain :"  2jBeirs  Com.j 
142.  Such  is  the  clear  and  concise  definition  given  by  Bell, 
in  his  commentaries  on  the  laws  of  Scotland,  and  it  agrees 
substantially  with  that  given  by  other  authors,  ancient  and 
modern.  Chancellor  Kent  says,  that  ^^  it  is  one  of  those 
rules  of  the  marine  law,  which  is  built  upon  the  plain- 
est principles  of  justice,  and  has  accordingly  recommended 
itself  to  the  notice  and  adoption  of  all  the  commercial 
nations  of  the  world:"  3  Kent's  Com.y  288.  It  is 
derived  substantially  from  the  famous  Rhodian  law  de 
JactUy  and  it  seems  to  have  excited  especial  wonder  and 
admiration,  that  a  rule  so  perfect  in  policy  and  justice^ 
should  be  found  in  the  most  ancient  code  of  maritime  law» 

"  Two  things  are  necessary  to  found  the  right  to  contri^ 
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bntion :  1.  That  the  property  shall  have  been  advisedly 
sacrificed  for  the  common  safety.  2.  That  such  sacrifice 
flhall  have  preserved  the  property  of  those  concerned :" 
2  BelTs  Com.j  148:  The  facts  in  this  case  justified  the 
jettison,  and  it  appears  to  have  been  made  advisedly  ;  it 
was  the  means,  also,  of  preserving  the  property  of  others. 
The  case,  then,  is  a  proper  one  for  general  average  under 
the  rncaritime  law. 

2.  Is  the  maritime  law  in  force  upon  the  lakes  over 
which  the  goods  were  to  be  transported  ?  This  question 
could  not  be  advisedly  settled  without  a  more  extended 
examination,  than  the  time  at  my  command  will  enable  me 
to  make,  into  the  nature  and  history  of  the  maritime  code, 
which  had  its  origin  in  remote  antiquity,  which  resisted 
the  assaults  of  powerful  opponents,  which  embodies  so 
much  wisdom  and  justice,  and  which  has  exerted  so  benign 
an  influence  upon  man  as  a  civilized  being.  The  ancient 
jurisdiction  of  the  admiralty  is  involved  in  much  doubt 
and  obscurity,  but  it  is  clear  that  it  took  ^^  cognizance  of 
questions  of  prize ;  of  torts  and  offenses,  as  well  in  ports 
within  the  ebb  and  flow  of  the  tide,  as  upon  the  high  seas; 
of  maritime  contracts  and  navigation ;"  ''  of  all  controver- 
sies respecting  freight ;  of  damages  to  goods  shipped ;  of 
the  wages  of  mariners ;  of  the  partition  of  ships  by  public 
sale ;  of  jettison,''  etc. :    De  Lovio  v.  Boitj  2  GciLj  400. 

Mr.  Justice  Stort,  in  pronouncing  the  opinion  in  that 
case,  in  support  of  the  jurisdiction  of  the  admiralty, 
entered  into  a  very  minute  and  critical  examination  of 
those  ancient  records  which  have  come  down  to  us  from  a 
remote  antiquity,  and  traced,  with  great  learning  and 
fidelity,  the  various  laws  and  ordinances  which  were  adopted 
in  England,  from  time  to  time,  enlarging,  restraining,  or 
modifying  the  jurisdiction  of  the  admiralty,  quoting  freely 
from  the  Black  Book  of  the  admiralty,  the  laws  of  Oleron 
compiled  by  Richard  L,  the  several  ordinances  in  the  reigns 
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of  Joha  and  Edward  I.,  and  records  in  the  reign  of 
Edward  in.,  who  gave  to  the  laws  of  Oleron  their  final 
confirmation^ 

An  ordinance  in  the  reign  of  Edward  I.  declared^  **  that 
every  contract  between  merchant  and  merchant,  or  mer- 
chant and  mariner,  beyond  sea^  or  within  the  flood-markj 
should  be  tried  before  the  admiral,  and  not  elsewhere ;'' 
and,  at  a  convocation  of  all  the  judges  of  the  realm,  in  the 
reign  of  Edward  HI.,  the  jurisdiction  of  the  admiralty  was 
vindicated  and  preserved.  The  Black  Book,  which  con** 
tained  the  laws  of  Oleron,  is  deemed  by  Judge  Stobt  to 
be  of  the  highest  authority;  and  in  it  we  find  the  juris- 
diction of  the  admiralty  extending  to  torts,  etc.,  arising  upon 
the  high  seas,  and  to  ports  within  the  ebb  and  flofw  of  the  tide. 
A  reference,  also,  to  the  commissions  of  the  judges,  in  this 
and  the  preceding  reigns  shows,  that  their  jurisdiction 
extended  to  maritime  transactions  upon  the  high  seas  alone. 
Judge  Story  further  remarks,  "that  this  jurisdiction  was, 
from  its  original  establishment,  exclusive  of  the  courts  of 
common  law  in  all  cases,  may,  perhaps,  admit  of  some 
doubt;''  "but  that  there  is  any  authority  previous  to  18 
Rich.  II.y  which,  properly  considered,  impeaches  the  juris- 
diction of  the  admiralty,  as  here  asserted,  may  be  with 
some  confidence  denied."  The  history  of  the  war  made 
by  Lord  Coke  upon  the  jurisdiction  of  the  Courts  of  Chan- 
cery and  Admiralty,  is  well  known  to  the  legal  student,  and 
how  much  credit  is  to  be  awarded  to  him  in  his  effi>rt  to 
impugn  the  jurisdiction  of  those  courts,  may  be  gathered 
from  a  remark  which  fell  from  the  lips  of  that  eminent 
lawyer,  Mr.  Justice  BuUer,  who  said,  that,  "  with  respect 
to  what  is  said  relative  to  the  admiralty  jurisdiction  in  4 
Instj  135,  that  part  of  Lord  Coke's  work  has  been  always 
received  with  great  caution,  and  frequently  contradicted. 
He  seems  to  have  entertained  not  only  a  jealousy  of,  but  an 
enmity  against  that  jurisdiction."    In  the  memorable  coi^ 
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test  in  the  time  of  Lord  Coke,  respecting  the  jurisdiction 
of  the  admiralty,  the  views  of  that  learned  judge  may  be 
gleaned  by  reference  to  his  4th  Institute.  They  are 
attempted  to  be  sustained  by  a  series  of  cases  which  are 
there  cited,  all  of  which  are  met,  and  the  inferences  he 
seeks  to  establish  successfully  refuted,  by  Justice  Stort, 
in  the  case  of  De  Lovio  v.  Boit 

But  it  was  principally  on  the  statutes  of  18  Rich  ILy  15 
Bich.  ILj  and  2  Hen.  IV.j  that  the  controversy  respecting 
the  admiralty  was  kept  up  for  more  than  two  centuries. 
On  the  part  of  the  admiralty  it  was  maintained,  that 
those  statutes  never  intended  to  abridge  their  jurisdic- 
tion ;  but  that  it  extended :  1.  Over  torts  and  injuriea 
upon  the  high  seas,  and  in  ports  within  the  ebb  and  flow 
of  the  tide.  2.  Over  all  maritime  contracts  arising  at  home 
or  abroad.  8.  Over  matters  of  prize  and  its  incidents.  On 
the  other  hand,  the  courts  of  common  law  held,  that  the 
jurisdiction  of  the  admiralty  was  confined  to  contracts  and 
things,  exclusively,  made  and  done  upon  the  high  seas,  and 
to  be  executed  upon  the  high  seas ;  and  that  it  had  no  juris^ 
diction  over  torts,  ojSenses,  or  injuries,  done  in  ports  within 
the  bodies  of  counties,  notwithstanding  the  places  be  within 
the  ebb  and  flow  of  the  tide ;  nor  of  contracts  made  upon 
the  high  seas  to  be  executed  upon  land.  With  this  con- 
troversy in  .its  progress  and  termination,  I  have  notiiing  to 
do,  as  the  simple  object  in  noticing  it,  was  to  show,  that 
the  maritime  code  is  applicable  to  the  high  seas^  and  to 
porta  wilhin  the  ebb  and  flow  of  the  tide.  It  seems  admitted^ 
however,  ^^  that  the  courts  of  common  law,  in  England^ 
by  a  silent  and  steady  march,  have  extended  the  limits  of 
their  own  authority,  until  they  have  usurped  or  acquired 
concurrent  jurisdiction  over  all  cases,  except  of  prize, 
within  the  cognizance  of  the  admiralty:"  2  GoJU.^  422. 
At  first,  they  disclaimed  all  cognizance  of  things  done  with 
out  the  bodies  of  the  counties  of  the  realm ;  and  even  over 
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collateral  matters  done  oat  of  the  realm,  which  came  inci- 
dentally in  question,  upon  issues  regularly  before  the  courts. 
"  Finally,  after  much  hesitation  and  doubt,  by  the  use  of  a 
fiction,  often  absurd,  and  never  traversable,  they  held  cog- 
nizance over  all  personal  causes  arising  on  the  high  seas, 
or  in  foreign  realms,  without  any  regard  to  the  place  of 
their  transaction  or  consummation."  "  Upon  what  prin- 
ciples of  the  ancient  common  law,  this  extension  of  jurisdic- 
tion "  (says  Justice  Story)  "  can  be  supported,  it  is  difficult 
to  perceive,^'  It  would  not  be  uninteresting  here,  to  con- 
sider the  reasons  upon  which  the  courts  of  common  law 
insisted  that  the  admiralty  was  excluded  from  jurisdiction 
in  ports  and  havens,  but  no  valuable  result  can  be  attained 
by  prosecuting  this  inquiry,  as  the  reasons  given,  are  based 
upon  the  construction  of  several  English  statutes,  and  not 
upon  the  ancient  common  law.*  I  shall  conclude  this 
brief, review  of  the  question  of  jurisdiction,  by  quoting 
from  Sir  H.  Spelman.  He  says :  "  The  place  absolutely 
subject  to  the  jurisdiction  of  the  admiralty,  is  the  sea, 
which  seemeth  to  comprehend  public  rivers^  fresh  waters^  creeks^ 
and  surrounded  places  whatsoever y  within  the  ebbing  and  flow- 
ing  of  the  sea  at  the  highest  water  J^ 

Let  us  now  recur  to  the  constitution  of  the  United 
States,  the  acts  of  congress,  and  the  decisions  of  our  own 
courts,  to  see  how  far  the  principle  laid  down  by  Spel- 
man, and  sustained  by  Lord  Hale,  is  supported.  To  the 
courts  of  the  United  States,  the  constitution  has  delegated 
the  power  to  take  cognizance  '^  of  all  cases  of  admiralty 
and  maritime  jurisdiction ;"  and  an  act  of  congress  has 
given  to  the  District  Courts  of  the  United  States,  "  cog- 
nizance   of  all   civil  causes  of  admiralty   and  maritime 

*One  of  those  statates,  vis:  The  statute  of  15  Rich.  IL,  ch.  8,  expressly  prohibits 
the  admii'alty  from  taldng  cognizance  of  "  all  manner  of  contracts,  pleas  and  quer- 
^les,  and  all  other  things,  done  or  arising  within  the  bodies  of  counties,  as  well  by 
Und  as  by  water.**  In  respect  to  the  true  construction  of  which,  there  was  a  great 
conflict  of  decisioa 
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juriBdiction,  including  all  seizures  under  laws  of  impostp 
navigation  or  trade,  of  the  United  States,  where  the  seis* 
nres  are  made  on  waters  naviffaNe  from  the  sea,  by  vessels 
of  ten  or  more  tons  burden,  within  their  respective  di0> 
tricts,  as  well  as  upon  the  Ai^A  seasJ* 

The  first  case  I  refer  to,  is  that  of  Steamboat  Orleans  v. 
Phoebus^  11  Pet^  175,  heard  on  appeal  from  the  District 
Court  of  the  district  of  Louisiana.  Phcebus,  who  was 
the  owner  of  one«ixth  part  of  the  steamboat  Orleans, 
filed  a  libel  on  the  admiralty  side  of  that  court,  against 
Forsyth  and  others,  who  were  the  owners  of  the  other  five- 
sixths  parts  of  the  boat,  alleging  himself  to  be  a  part 
owner  and  master  of  the  boat,  and  that  he  had  been  dis- 
possessed by  the  owners,  who  were  navigating,  trading 
with,  and  using  the  boat  contrary  to  his  wishes ;  that  he 
wished  to  have  an  amicable  sale  of  the  boat,  but  the  other 
owners  refused,  and  were  about  to  send  her  up  the  Missis- 
sippi on  another  trip;  that  the  boat  then  lay  at  New 
Orleans,  within  the  ebb  and  flow  of  the  tide,  and  within 
the  admiralty  jurisdiction  of  the  court  He  therefore 
prayed  admiralty  process  against  the  boat,  and  that  she 
might  be  sold,  and  one-sixth  part  of  the  proceeds  be  paid 
to  him,  etc.  The  claimants  and  owners  of  the  five-sixtha 
of  the  boat,  admitted  the  title  of  the  libelant,  but  denied 
the  jurisdiction  of  the  court,  alleging,  that  the  boat 
did  not  navigate  waters  where  the  tide  ebbs  and  flows; 
and  further,  that  she  was  not  a  maritime  boat,  and  was 
never  intended  to  navigate  the  seas.  It  was  stated 
in  argument  by  counsel,  that  the  principal  reason  for 
bringing  the  case  before  the  Supreme  Court,  was  to  obtain 
the  judgment  of  that  tribunal  upon  the  question  of  jurist 
diction  which  was  raised.  Mr.  Justice  Story,  in  deliver- 
ing  the  opinion  of  the  court,  says :  '^  There  is  no  doubt 
that  the  boat  was  employed  exclusively  in  trade  and 
navigation   upon   the  waters  of  the  Mississippi,  and  it» 
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tributary  Btreams;  and  that  she  was  not  employed  or 
intended  to  be  employed  in  navigation  or  trade  on  the  sea^ 
or  on  tide  waters. '^  ^'  Though  in  her  voyages  she  may 
have  touched  at  one  terminus  of  them,  in  tide  waters,  her 
employment  has  been,  substantially,  on  other  waters/^ 
^^  The  true  test  of  jurisdiction  in  all  cases  of  this  sort,  hs^ 
whether  the  vessel  be  engaged,  substantially,  in  maritime 
navigation ;  or  in  interior  navigation  and  trade,  not  en  tide 
waters.  In  the  latter  case  there  is  no  jurisdiction."  This 
decision  seems  to  me  to  be  conclusive  against  the  defend* 
ants  upon  the  first  proposition.  The  case  is  a  strong  illus- 
tration of  the  principle,  that  the  maritime  kw  applies 
exclusively  to  things  done  upon  or  relating  to  the  sea ;  for 
it  is  to  be  noted  that  the  boat  touched,  at  one  terminus  of 
her  voyage,  in  tide  waters.  ■  It  is  admitted  by  the  counsel 
for  the  defendants,  that  when  the  voyage  is  wholly  on 
rivers,  and  above  tide  waters,  the  service  is  not  maritime ; 
bat  it  is  insisted  with  much  force  and  great  reason,  that 
the  rule  which  prevails  in  respect  to  such  rivers,  is  inap- 
plicable to  the  lakes.  We  have  not  been  insensible  to  the 
reasoning  upon  which  the  distinction  is  founded,  nor  have 
we  failed  to  give  to  it  the  most  deliberate  consideration. 
It  is  admitted  that  the  dangers  attendant  on  the  naviga- 
tion of  the  sea,  are  also  attendant  on  the  navigation  of 
the  lakes ;  that  these  lakes  constitute  the  national  bound- 
ary line  between  this  country  and  the  most  powerful 
maritime  power  in  the  world ;  and  that  the  same  reasons 
exist,  for  applying  to  vessels  engaged  in  navigating  the 
lakes,  the  wise  and  equitable  provisions  which  are  to  be 
found  embodied  in  the  maritime  code,  which  exist  for  their 
application  to  vessels  navigating  the  ocean.  We  have, 
also,  well  considered  the  English  rule,  and  the  reasoning 
and  principles  upon  which  it  is  based,  that  the  admiralty 
jurisdiction  was  restriQted  to  the  open  sea,  and  to  the  rivers 
as  far  as  the  ebb  and  flow  of  the  tide  ;  and  we  are  free  to  say. 
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that  if  the  question  could  be  regarded  as  an  original  one, 
if  we  did  not  feel  trammeled  by  the  uniform  current  of 
decisions  in  the  courts  of  the  United  States,  we  should  be 
strongly  inclined  to  apply  the  maritime  law  to  the  lakes. 
But,  as  it  is,  we  must  bow  to  the  rule  which  is  universally 
recognized  by  elementary  authors,  and  the  decisions  of 
judicial  tribunals,  that  the  maritime  law  applies  to  tide 
waters  alone.  We  feel  bound  to  yield  to  that  policy  which 
teaehes  us,  that  in  respect  to  the  commerce  and  navigation 
of  the  United  States,  and  indeed  upon  all  questions 
involving  principles  of  national  and  constitutional  law, 
uniformity  of  rules  and  decisions,  is  of  the  highest 
importance,  and  that  consequences  of  the  most  serious 
nature  would  result  from  a  conflict  of  decision  between  the 
federal  and  state  courts.  The  former  having  rejected  the 
decisions  of  the  courts  of  common  law,  founded  upon  the 
various  English  statutes  which  have  been  noticed  regard- 
ing those  decisions  as  often  contradictory,  and  rarely  sup- 
ported by  any  consistent  principle,  we  must  also  reject 
them :  2  GalL,  472.  They  have  so  construed  the  consti- 
tution, as  to  embrace  all  those  cases,  which  originally  and 
inherently  belonged  to  the  admiralty,  before  any  statutable 
restriction  :  2  GaU.y  473.  .  Mr.  Justice  Winchester  says: 
^^  The  doctrine  that  would  extend  the  statutes  of  Richard 
to  the  present  judicial  power  of  the  United  States,  seems 
little  short  of  an  absurdity."  And  Mr.  Justice  Story 
remarks,  that  ^^  there  are  decisions  of  the  courts  of  the 
United  States,  which  completely  establish  the  proposition 
that  the  statutes  of  Richard,  and  the  common  law  construc- 
tion of  them,  do  not  attach  to  that  clause  of  the  constitu- 
tion conferring  admiralty  and  maritime  jurisdiction  upon 
the  courts  of  the  United  States ;  and  that,  notwithstanding 
the  courts  of  common  law  held,  that  the  admiralty  had  no 
jurisdiction  of  things  done  within  the  ebb  and  flow  of 
the  tide,  in  ports j  creeks  and  havens j  yet,  it  has  been  repeat 
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edly  and  solemnly  held  by  the  Supreme  Court,  that  all 
seizures  under  laws  of  impost,  navigation  and  trade,  in 
waters  navigable  from  the  sea  by  vessels  of  ten  or  more 
tons  burden,  as  well  within  the  ports  and  districts  of  the 
United  States,  as  upon  the  high  seaSy  are  causes  of  admiralty 
and  maritime  jurisdiction/'  This  limitation  as  to  the  place 
of  seizure,  it  is  true,  is  prescribed  by  act  of  congress ; 
but  it  is  quite  clear  that  congress  had  no  authority  to 
include  cases  within  the  admiralty  jurisdiction,  which  the 
terms  of  the  constitution  did  not  warrant.  The  courts  of 
the  United  States  having  rejected  the  doctrines  laid  down 
by  the  courts  of  common  law  in  England,  we  cannot, 
therefore,  refer  to  them  as  rules  of  decision  in  this  court. 
We  are  not  permitted  to  adopt  such  interpolations  upon 
the  maritime  code,  as  the  courts  of  common  law  have 
sought  to  make,  in  order  to  save  to  ^Mords,  cities  and 
boroughs,  their  liberties  and  franchises; "  to  do  which,  con- 
trolled, to  a  considerable  extent,  the  decisions  of  those 
courts  abridging  the  rights  of  the  admiralty. 

3.  The  conclusion  to  which  we  have  come  upon  the 
second  question  presented  by  this  case,  in  effect,  deter- 
mines the  third;  which  is,  whether,  if  the  maritime  law 
applies  to  this  case,  a  court  of  common  law  will  apply  its 
principles  and  take  jurisdiction  of  the  matter  ?  Having 
determined  that  the  maritime  law  is  inapplicable  to  this 
case,  we  cannot,  consequently,  apply  its  principles. 

4.  But  it  is  contended,  in  the  fourth  place,  that  the  doc- 
trine of  general  average  is  one  which  exists,  and  may  be 
enforced  at  common  law,  in  cases  to  which  the  admiralty 
jurisdiction  does  not  extend;  that  it  is  an  incident  to  the 
contract  of  bailment.  To  support  this  position,  numerous 
authorities  have  been  cited  by  the  counsel  for  the  defend- 
ants. As  they  are  all  of  the  same  general  character,  and 
sustain  the  same  general  rule,  an  examination  of  one  or 
two  wU  be  sufficient,  to  show  how  far  they  go  to  recog- 
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nize  the  principle,  so  ably  and  Btrenuonsly  insisted  npoa 
in  argument. 

Mouse's  Case,  reported  in  12  Cokey  68,  will  be  first  exam* 
ined.  The  facts  were  as  follows:  ^^The  ferryman  of 
Gravesend  took  forty-seven  passengers  into  his  barge,  to 
pass  to  London,  and  Mouse  was  one  of  them,  and  the 
barge  being  upon  the  water,  a  great  tempest  happened, 
and  a  strong  wind,  so  that  the  barge  and  all  the  passen- 
gers were  in  danger  to  be  drowned,  if  a  hogshead  of  wine, 
and  other  ponderous  tilings,  were  not  cast  out,  for  the 
safeguard  of  the  lives  of  the  men."  Mouse  brought  an 
action  of  trespass,  and  upon  proof  of  the  above  fiicts,  a 
nonsuit  was  directed.  It  is  very  clear  that  this  case  does 
not  support  the  principle  to  the  extent  contended  for.  All 
that  can  be  claimed  for  it  is,  that  the  courts  of  common 
law  will  notice  the  maritime  law  and  apply  its  principles, 
when  those  principles  arise,  incidentally,  in  the  course  of  a 
trial  in  the  common  law  courts.  But  it  is  apprehended, 
that  if,  in  that  case,  the  court  had  been  called  upon,  not 
only  to  recognize  the  &ct  that  there  was  a  necessary  jetti- 
son, which  justified  the  defendant,  but  also  to  make  contri- 
bution according  to  the  rules  prescribed  by  the  law  mari- 
time, a  difierent  result  would  have  followed. 

The  case  of  Simonds  v.  Whiter  2  Bam.  ^  Cress.,  805,  in 
no  wise  supports  the  rule.  It  was  an  action  of  assumpsity 
brought  to  recover  back  money  paid  by  the  plaintiff  to  the 
defendant,  at  St.  Petersburgh,  as  a  contribution  to  a  gen- 
eral or  gross  average,  settled  according  to  the  Russian  law. 
The  only  question  in  the  case  was,  whether  the  plaintiff 
could  recover  back  the  difference  between  the  amount  thus 
paid,  and  the  amount  he  would  have  been  obliged  to  pay, 
on  an  adjustment  of  average  made  according  to  the  law 
of  England.  The  court  having  determined  that  the  place 
of  destination  was  the  place  at  which  the  average  should 
be  adjusted,  gave  judgment  for  the  defendant  on  the  case 
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made.  Chief  Justice  Abbott,  in  delivering  the  opinion  of 
the  court,  remarks,  that  the  obligation  to  contribute 
depends  upon  a  general  principle  of  maritime  law  ;  and  fur- 
ther, that  ^^  the  shipper  of  goods,  tacitly,  if  not  expressly, 
assents  to  general  average,  as  a  known  maritime  usage" 

The  case  of  Gazzam  v.  Ctncinnati  Inswranoe  Co.y  6  Ohio^ 
33,  was  an  action  of  aasumpsU  i>n  a  policy  of  insurance. 
A  special  verdict  was  found,  which  specified  the  particular 
items  of  loss,  and  among  these  items  appears  the  follow- 
ing :  "  The  boat's  average  on  jettison  of  cargo,  |724.84." 
The  question  presented  for  the  consideration  of  the  court 
was,  whether  the  several  items  mentioned  in  the  verdict^ 
were,  in  point  of  law,  chargeable  under  the  policy.  With 
respect  to  the  particular  item  for  average,  the  difference 
between  the  counsel  arose  upon  the  true  construction  of 
the  policy  of  insurance,  and  not  upon  the  authority  of  the 
court,  to  take  cognizance  of  cases  in  which  the  doctrine 
of  average  was  raised,  and  when  that  power  was  invoked 
to  direct  a  contribution  according  to  the  rules  prescribed 
by  the  maritime  law.  Such  a  decision,  thus  made,  in 
which  the  question  of  jurisdiction  was  not  even  suggested^ 
amch  less  discussed,  can  have  but  little  weight.  With- 
out analyzing  the  other  cases  referred  to  by  counsel  in 
argument  (all  of  which  have  been  carefully  examined),  we 
feel  bound,  though  reluctantly,  to  declare,  that  the  doc- 
trine of  average  is  jknown  only  to  the  maritime  law^ 
and  cannot,  therefore,  be  enforced  in  a  court  of  com- 
mon law.  This  conclusion  was,  indeed,  a  necessary  con- 
sequence of  the  views  taken  by  us  in  the  discussion  of 
the  principal  question  involved  in  this  case;  and  we 
are  strongly  confirmed  in  the  correctness  of  that  con- 
clusion, by  the  consideration  that,  with  exception  of  the 
case  of  Gazzam  v.  Cincinnati  Insurance  Co.y  no  authority 
can  be  found  asserting  a  contrary  doctrine,  where  the 
jettison  was  not  on  tide  waters.    Another  insuperable 
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objection  to  the  jurisdiction  of  courts  of  common  law,  in 
questions  of  average,  arises  from  the  fsict,  that  it  would  be 
exceedingly  difficult  for  such  tribunals  to  adjust  the  inter 
est  which  is  involved  in  the  common  calamity.  The  par 
ties  interested  in  the  proceeding,  may  be  five  or  five 
hundred.  The  owners  of  the  ship,  and  the  freight,  and 
the  cargo,  have  each  a  separate,  and  often  adverse  interest 
to  each  other,  and  it  may  be  readily  imagined  what  embar- 
rassment would  necessarily  follow  an  adjustment  of  such 
adverse  interests  in  a  court  of  law.  Mr.  Justice  Stobt 
{Story  on  Eq.y  §  491)  presents,  in  a  strong  light,  the  objec- 
tions to  such  an  assumption  of  jurisdiction.  He  says  that, 
**'  in  a  proceeding  at  the  common  law,  every  party  having 
a  sole  and  distinct  interest  must  be  separately  sued ;  and 
as  the  verdict  and  judgment  in  one  case  would  not  only  not 
be  conclusive,  but  not  even  be  admissible  evidence  in 
another  suit,  as  tea  inter  alios  acta  ;  and  as  the  amount  to 
be  recovered  must  in  each  case  depend  upon  the  value 
of  all  the  interests  to  be  afiected,  which,  of  course,  might 
be  difiTerently  estimated  by  different  juries;  it  is  manifest, 
that  the  grossest  injustice,  or  the  most  oppressive  litiga- 
tion, might  take  place  in  all  cases  of  average  on  board  of 
general  ships."  These  difficulties  are  all  obviated  by  a 
recourse  to  those  courts  whose  proceedings  are  regulated 
by  the  course  of  the  civil  law.  The  simplicity  and  equity 
of  the  rules  which  prevail  in  such  tribunals,  render  them 
eminently  safe,  convenient,  and  expeditious,  in  cases  of  this 
nature. 

5.  I  shall  now  briefly  consider  the  last  question  raised 
by  the  special  verdict,  and  that  is,  whether  the  defendants 
were  entitled  to  a  lien  for  freight  pro  rata  f 

There  are  two  cases  in  which  the  right  to  ratable  freight 
arises :  1.  When  the  ship  has  performed  the  voyage,  and 
has  brought  only  a  part  of  her  cargo  to  the  place  of  desti- 
nation ;     2.  When  she  has  not  performed  her  whole  voy- 
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age,  and  the  goods  have  been  delivered  to  the  merchant^ 
at  a  place  short  of  the  port  of  delivery.  In  the  case  of  a 
general  ship,  freight  is  doe  for  what  is  delivered,  the  con- 
tract being,  in  its  nature,  divisible ;  but  if  a  ship  be  char- 
tered at  a  specific  sum  for  the  voyage,  and  she  loses  part 
of  her  cargo  by  a  peril  of  the  sea,  and  conveys  the  residue, 
it  has  been  a  question,  whether  the  freight  could  be  appor- 
tioned :  3  Kent's  Cam, ,  227.  The  weight  of  authority,  says 
Chancellor  Kent,  is  against  apportionment  of  freight  in 
such  a  case,  upon  the  principle  that  the  contract  of 
affreightment  is  an  entire  contract,  and  it  follows  that  a 
delivery  of  the  whole  cargo  is  a  condition  precedent  to  the 
recovery  of  freight.  The  rule  applicable  to  the  present 
case  is  thus  stated  by  Lord  Tenterden,  in  his  admirable 
work  on  shipping.  The  apportionment  of  freight  usually 
happens  when  the  ship,  by  reason  of  any  disaster,  goes 
into  a  port  short  of  the  place  of  destination,  and  is  unable 
to  prosecute  and  complete  the  voyage.  In  this  case,  we 
have  already  seen  that  the  master  may,  if  he  will  and  can 
do  so,  hire  another  ship  to  convey  the  goods,  and  so  entitle 
himself  to  the  whole  freight;  but  if  he  is  unable,  or  if  he 
declines  to  do  this,  the  general  rule  of  the  ancient  mari- 
time law  is,  that  freight  shall  be  paid  according  to  the  pro- 
portion of  the  voyage  performed.  The  rule  as  laid  down 
in  the  law  of  Oleron,  is  to  the  following  effect :  "  If  a 
ship  depart  with  a  cargo  from  Bordeaux,  or  other  place, 
and  it  happens  that  the  ship  is  disabled,  and  as  much 
of  the  cargo  is  saved  as  possible,  the  merchants  and 
master  enter  into  a  great  debate,  and  the  merchants 
demand  to  have  the  goods  of  the  master ;  they  may  have 
them,  upon  paying  freight  for  so  much  of  the  voyage  as 
the  ship  has  advanced,  ratably  in  proportion  if  the  master 
pleases ;  but  if  the  master  will,  he  may  repair  his  ship,  if 
he  can  do  it  speedily,  and,  if  not,  he  may  hire  another  ship 
to  complete  the  voyage,  and  shall  have  his  freight  of  the 
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goods,  to  be  reckoned  according  to  their  proportion  to  the 
whole  cargo."  Such  is  the  simple  and  precise  language 
used  in  this  ancient  code  in  respect  to  the  principle  we 
are  considering.  The  same  equitable  rule  is  adopted  by 
other  authors  on  maritime  law,  and  in  the  French  ordi- 
nance on  this  subject. 

The  opinion  of  Lord  Mansfield,  in  the  case  of  Luke  et 
<d.  V.  Lyde^  2  Burr.,  888,  seems  to  have  had  a  controlling 
influence  upon  subsequent  cases  involving  the  same 
questions;  and  in  the  note  in  Ab.  en  Sh,,  329,  by  Mr. 
Justice  Story,  it  is  said,  that  ^^  that  case  seems  at  first 
to  have  been  understood  to  justify  the  *claim  of  a  pro  rata 

m 

freight,  whether  there  was  a  voluntary  or  compulsive 
acceptance  of  the  goods  at  an  intermediate  port  by  the 
owner."  It  will  be  found  upon  critical  examination  of  that 
cade,  that  the  following  rule  was  established :  That  if  a 
freighted  ship  becomes  accidentally  disabled  on  her  voyage 
without  the  fault  of  the  master,  the  master  has  his  option 
either  to  refit,  or  to  hire  another  ship  to  carry  the  goods 
to  the  port  of  delivery.  If  the  merchant  disagrees  to  this, 
and  will  not  let  him  do  so,  the  master  will  be  entitled  to 
the  whole  freight  of  the  full  voyage.  If  the  ship  is  so  dis- 
abled that  the  master  cannot  carry  the  goods  in  her,  or 
he  cannot  find,  a  ship  to  carry  them  to  the  port  of  delivery, 
he  shall  still  be  paid  his  freight,  in  proportion,  however, 
only  to  what  he  has  performed  of  the  voyage ;  but  the 
merchant  may  abandon  all  the  goods,  and  then  he  is 
excused  freight. 

In  the  case  of  Scott  v.  Libby  and  others j  2  Johns,  j  336, 
Mr.  Justice  Thompson  remarked  as  follows :  ^^  Nor  is  this 
a  case  for  pro  rata  freight.  Here  was  no  acceptance  of 
the  cargo  at  an  intermediate  port.  A  variety  of  cases 
may  occur  where  the  owner  of  goods  may  make  himself 
responsible  for  freight  by  an  acceptance  of  his  goods  short 
of  the  port  of  destination.    But   this    results    from  an 
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implied  ccntract,  raised  by  the  acceptance  of  the  cargo  ;  and  a 
euppoeed  benefit  received  by  the  owner,  from  a  partial 
transportation  of  the  goods."  It  is  to  be  noticed  here, 
that  much  stress  is  laid  upon  the  fact  that  there  tvas  no 
acceptance  of  the  cargo  at  an  intermediate  port,  and  there^ 
fore  no  contract  to  pay  freight  could  be  implied. 

In  the  case  of  WiUiams  v.  Smythj  2  Caine^  13,  the  same 
judge  says:  "We  take  it  to  be  a  well  settled  rule,  that 
where  a  ship  by  reason  of  any  disaster,  goes  into  a  port 
short  of  the  place  of  destination,  and  is  unable  to  prose- 
cute and  complete  the  voyage,  and  the  goods  are  there 
received  by  the  owner,  freight  must  be  paid  according  to 
the  proportion  of  the  voyage  performed.'* 

The  rule  thus  laid  down  was  fully  recognized  in  the 
case  of  Robinson  v.  Marine  Ins.  0>.,  2  Johns.,  328,  where 
Kent,  Chief  Justice,  uses  this  strong  language :  "  It  is  now 
too  late  to  deny  or  disregard  the  rule,  that  freight  pro  rata 
itineris  is  due  when  a  ship,  by  reason  of  perils,  goes  into  a 
port  short  of  her  destination,  and  is  unable  to  prosecute 
the  voyage,  and  the  goods  are  there  received  by  the  ovxner. 
An  implied  assumpsit  to  pay  for  the  labor  and  service 
rendered,  is  raised  by  the  acceptance  of  the  goods  at  the 
intermediate  port."  And  the  chief  justice  refers  to  Luke 
V.  Lyde  in  support  of  the  rule  thus  laid  down. 

In  the  case  of  Marine  Ins.  Co.  v.  United  Ins.  Co.,  9 
Johns.,  186,  the  court  held,  that  "  there  must  be  a  volun- 
tary and  unconditional  acceptance  of  the  goods,  by  the 
owner,  at  an  intermediate  port,  to  form  the  basis  of  a  new 
contract  to  pay  ratable  freight."  The  same  doctrine  is 
recognized  in  Welch  v.  Sicks,  6  Cow.,  504,  in  Center  v. 
American  Ins.  Co.,  7  Cow.,  564,  and  in  Hooe  v.  Mason,  1 
Wash.,  207. 

The  cases  of  CaUender  v.  Insurance  Co.  of  North  America^ 
5  Bim.,  525,  and  Gray  v.  Wain,  2  Serg.  and  RawU,  229, 
sustain  the  rule,  that  to  justify  the  claim  of  a  pro  rata 
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freight,  there  must  be  a  voluntary  acceptance  of  the 
goods  at  the  intermediate  port,  either  by  words  or  actionSj  so 
as  to  leave  a  fair  implication  that  the  farther  carriage  of 
the  goods  was  intentionally  dispensed  with.  And  the 
principle  of  these  cases  has  been  adopted  by  the  federa. 
courts :  Catlett  v.  Colvm.  Ins.  Co.y  12  Wheat.j  383;  Qize 
V.  Baltimore  Ins.  Co.,  7  Oranchj  358. 

It  only  remains  to  apply  these  principles  which  are 
founded  in  equity  and  justice  to  the  facts  of  this  case. 

1.  Was  the  boat,  by  reason  of  perils,  driven  into  a  port 
short  of  her  destination  ?  It  clearly  appears  that  she  was. 
The  special  verdict  finds  that  Chicago  was  her  port  of 
destination ;  that  she  encountered  a  severe  gale  and  was 
in  danger  of  perishing  from  the  violence  of  the  wind  and 
the  roughness  of  the  waves;  that  after  long  struggling  with 
the  tempest  and  being  in  great  danger  of  perishing,  the 
master  and  crew  agreed  that  it  was  necessary  to  lighten 
her,  etc.,  and  further,  that  the  boat  was  got  back  in  safety 
to  the  port  of  Detroit. 

2.  Was  she  unable  to  prosecute  the  vbyage?  That 
she  was,  appears  from  the  finding  in  a  special  verdict, 
that  ^*  the  close  of  navigation  was  at  hand,  and  the  vessel 
being  much  injured,  the  voyage  was  abandoned." 

3.  Were  the  goods  accepted  by  the  plaintifi  at  Detroit, 
the  intermediate  port  ?  A  little  more  difficulty  arises  in 
giving  an  answer  to  this  question,  for  the  reason,  that  in 
considering  whether  there  was,  or  was  not,  a  voluntary 
acceptance  by  the  owner  of  goods  at  an  intermediate  port, 
the  courts  do  not  seem  to  understand  in  the  same  sense, 
the  same  principles.  In  the  language  of  the  learned  note, 
from  which  I  have  freely  quoted,  it  is  said  that  '^AVohmtoTy 
acceptance  may,  in  some  of  the  cases,  have  been  thought 
to  mean  no  more  than  an  acceptance  of  the  goods  or 
their  proceeds,  whether  it  has  resulted  from  choice  m 
waiving  any  further  transportation  of  the  goodSy  or  from  that 
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moral  necessity,  which  the  impossibility  of  pursuing  the 
voyage,  or  otherwise  preserving  the  goods,  might  impose 
upon  the  owner:"  Abb.  ^8%.,  329,  note.  But  whatever 
obscurity  may  appear  in  the  reasoning  of  some  judges  on 
this  point,  we  think  it  very  clear  that  but  little  doubt  can 
exist  in  the  present  case.  The  plaintiffs  were  fully  advised 
that  the  voyage,  in  consequence  of  the  dilapidated  condi- 
tion of  the  boat,  and  especially  in  view  of  the  fact  that 
the  season  had  so  far  advanced  as  to  render  its  prosecution 
extremely  hazardous,  was  abandoned.  This  circumstance, 
taken  in  connection  with  the  further  fact  that  the  plain- 
tiff offered  to  accept  the  goods  upon  payment  of  the 
charges  for  storage,  and  that  the  present  action  was 
brought  to  recover  the  possession  of  the  goods,  shows  very 
clearly  that  there  was,  both  by  words  and  actions,  such  a 
voluntary  acceptance,  as  to  create  a  fair  implication  that 
the  further  carriage  of  the  goods  was  intentionally  dis- 
pensed with.  And,  as  there  was  no  default  on  the  part 
of  the  master,  or  refusal,  upon  demand  made  by  the  owner 
of  the  goods,  to  prosecute  the  voyage  at  the  earliest  moment 
consistent  with  prudence,  we  are  of  opinion  that  there 
existed  a  lien  for  the  payment  of  freight  pro  rata. 

Fblch,  J.,  did  not  participate  in  the  decision,  the  cause 
having  been  argued  before  he  took  his  seat  upon  the  bench. 
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Byrne  v.  Beeson. 

A  tenant  cannot  dispute  tbe  tttie  of  his  landlord,  nor,  by  his  own  act  merely,  chaogie 
the  tenure,  so  as  to  enable  himself  to  hold  against  his  landlord  He  cannot,  during 
the  continuance  of  the  lease  or  tenancy,  make  a  valid  attornment  to  a  third  per- 
son without  his  landlord's  consent    (a) 

A  complained  against  B,  under  the  statute  of  forcible  entiy  and  detainer,  for  holding 
over  possession  of  certain  premises,  leased  by  B  from  A,  contrary  to  the  terms  and 
conditions  of  the  lease.  Proof  was  offered  in  defense,  that  B  was,  at  the  time  of 
the  alleged  leasing  from  A,  in  possession  of  the  premises  under  a  valid  and  sub- 
sisting lease  from  C.  Held,  that  it  was  competent  for  either  B,  the  defendant,  or 
C,  his  landlord,  to  defend  by  showing  these  facts;  and  this,  even  though  A 
claimed  title  to  the  premises  under  an  act  of  the  legislature  granting  the  same  to 
him. 

A  contract  by  which  a  tenant  is  induced  to  desert  his  landlord,  is  corrupt  and  void; 
and  the  person  to  whom  the  tenant  has  attorned,  cannot  maintain  an  action  upon 
it.    (6) 

III  error  on  certiorari  from  two  justices  of  the  peace  for 
the  county  of  Berrien. 

(a)  This  principle  is  reaffirmed  and  applied  in  FaUmer  v.  Beers,  8  Doug.,  117;  Le« 
V.  Payne,  4  Mich.,  106;  Blanchard  v.  Tyler,  12  Mich.,  839;  Ryerson  v.  Eldred,  18  Mich., 
IS;  Fuller  v.  Sweet,  90  Mich.,  2:iT;  Bertram  v.  Cook,  83  Mich.,  618. 

(6)    See  Fuller  v.  Sweet.  SO  JTich.,  337. 
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This  was  a  proceeding  under  the  statute  "  Of  forcible 
entry  and  detainer"  (jB.  &,490),  and  the  act  amendatory 
thereto  {8.  L.  1840,  p.  83).  Beeson  filed,  before  said 
justices,  a  complaint  against  Byrne  for  holding  over  pos- 
session, as  his  tenant,  Qf  a  certain  quarter  section  of  land 
leased  to  him,  contrary  to  the  terms  and  conditions  of  the 
demise.  Byrne  was  duly  summoned,  and  appeared  to 
answer  to  the  complaint  The  counsel  who  appeared  for 
him,  claimed  also  to  appear  for  one  Adderly,  and  to  assert 
his  rights  in  relation  to  the  premises.  On  the  trial  of  the 
complaint,  before  the  justices  and  a  jury  impaneled  pur- 
suant to  the  statute,  the  complainant  proved  that,  on  the 
10th  day  of  March,  1842,  his  agent,  pursuant  to  his  instruc- 
tions, called  upon  Byrne  who  then  was,  and  who,  it  was 
admitted,  previously  had  been,  in  possession  of  the  prem- 
ises in  question,  and  asked  him  if  he  knew  that  Beeson 
had  purchased  the  land.  Byrne  replied  that  he  did.  After 
informing  Byrne  that  Beeson  had  the  land  by  act  of  the 
legislature,  the  agent  told  him  that  he  could  remain  on 
tiie  land  at  ten  cents  per  month,  and  Beeson  would  give 
him  employment  six  months  in  the  year,  and  ten  days 
notice  when  he  wished  him  to  quit.  Byrne  agreed  to 
comply  with  these  terms.  In  this  conversation  something 
was  said  about  the  claim  of  one  Adderly,  and  the  witness 
thought  Byrne  stated  that  he  was  there,  or  came  there, 
under  Adderly.  Due  notice  to  quit  the  premises  was 
proved  to  have  been  ^ven  by  the  complainant. 

Proof  was  offered  in  defense,  that  one  Adderly  was 
in  possession  of  the  land  prior  to  the  said  10th  day  of 
March,  1842 ;  that,  on  the  15th  day  of  February,  1842, 
Adderly  leased  the  premises  to  him  by  a  written  lease ;  and 
that  he  was  in  possession  under  this  lease,  as  the  tenant  of 
Adderly,  at  the  time  of  the  alleged  leasing  to  him  by 
Beeson.  The  court  reftised  to  permit  these  fiBu^  to  be  given 
in  evidence.     The  jury  found  for  the  complainant,  and 
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the  cause  is  brought  before  this  court  by  certiorari  on  an 
allegation  of  error  in  the  decision  of  the  court  below,  reject 
ing  the  evidence  offered  on  the  part  of  the  defense. 

Vincent  L.  Bradford^  for  the  plaintiff  in  error. 

J.  S.  Chipman  ^  C.  Dana,  for  the  defendant  in  error. 

Feloh,  J.,  delivered  the  opinion  of  the  court.  The 
principle  is  well  settled  that  a  tenant  admits  the  title  of 
the  landlord  under  whom  he  holds,  and  cannot  attorn  to  a 
third  person,  without  the  landlord's  consent :  Jackson  v. 
Brushy  20  Johns.,  5.  And  when  the  relation  of  landlord 
and  tenant  once  attaches,  it  binds  all  who  may  succeed  to 
the  possession,  through  or  under  the  tenant,  whether  imme- 
diately or  remotely :  Jojckson  v.  Harsen,  7  Cow.,  823 ; 
Jackson  v.  Davis,  5  Cow.,  123. 

Byrne's  attornment  to  Beeson  could,  therefore,  have 
been  of  no  avail,  if,  at  the  time  it  was  made,  he  was  the 
tenant  of  Adderly,  holding  possession  of  the  premises 
under  a  valid  and  subsisting  lease  from  him.  Byrne  had 
no  right,  in  such  case,  to  put  Beeson  into  possession  ;  nor 
could  he,  by  merely  promising  to  pay  rent  to  Beeson, 
and  still  continuing  in  possession,  change  the  rights  of 
Adderly.  The  possession  was  still  Adderly's,  held  through 
his  tenant.  This  doctrine  is  fully  asserted  by  the  Supreme 
Court  of  the  United  States  in  WiUeson  v.  Watldns,  3  Pet, 
43.  The  court,  speaking  of  the  power  of  the  tenant,  say : 
^He  cannot  change  the  character  of  the  tenure,  by  his 
own  act  merely,  so  as  to  enable  himself  to  hold  against 
his  landlord,  who  reposes  under  the  security  of  the  ten- 
ancy, believing  the  possession  of  the  tenant  to  be  his  own, 
held  under  his  title,  and  ready  to  be  surrendered  by  its 
termination  by  the  lapse  of  time,  or  the  demand  of  posses- 
sion." Even  if  Byrne,  while  the  tenant  of  Adderly, 
kad  given  to  Beeson  actual  possession  of  the  premises, 
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such  poBsession  would  have  been  deemed  in  law  a  continua* 
tion  of  the  tenancy  under  Adderly,  and  subject  to  his  rights 
as  landlord. 

The  complainant  founded  his  right  to  recover  posses- 
sion of  the  premises  upon  Byrne's  agreement  to  hold 
under  him  and  pay  ten  cents  per  month  for  rent.  If,  at 
the  time,  Byrne  had  no  power  to  enter  into  such  an  agree- 
ment, then  the  complainant  could  have  acquired  no  rights 
by,  or  under  it.  The  evidence  offered  in  defense,  tended 
to  show  that  Byrne  had  no  such  power.  For,  if,  at  the 
time  when  that  agreement  was  made,  he  was  in  posses- 
sion under  a  valid  lease  as  the  tenant  of  Adderly,  we  have 
seen  that,  by  the  well  established  principles  of  law,  he  was 
prohibited  from  attorning  to,  or  making  himself  the  tenant 
of  any  one  else,  to  the  injury  of  his  landlord. 

But  it  is  contended  that  the  court  below  properly  rejected 
the  evidence  offered  on  the  part  of  the  defense,  because: 
1.  Byrne  admitted  Beeson's  title  by  attorning  to  him,  and 
was  estopped  from  afterwards  denying  it,  or  setting  up  an 
adverse  claim  in  Adderly  as  his  prior  landlord.  2. 
Adderly  had  no  right  to  come  in  and  show  these  facts  in 
defense,  because  he  was  not  a  party  in  the  cause. 

I  am  by  no  means  ready  to  assent  to  the  position  that 
a  tenant  himself  cannot,  in  any  instance,  urge  in  defense  of 
an  action  of  this  kind,  the  insufficiency  of  his  own  attorn- 
ment. When  it  is  admitted  that  he  is  the  tenant  of  the 
plaintiff,  he  is  estopped  from  denying  the  plaintiff's  right. 
But  he  may  deny  the  existence  of  such  tenancy.  He  may 
deny  the  making,  or  the  validity,  of  the  contract  by  which 
such  tenancy  is  alleged  to  have  been  created.  He  may 
deny  his  sanity  at  the  time  it  was  made.  He  may  allege 
that  it  is  vitiated  by  fraud  on  the  part  of  the  lessor.  He 
may  allege  it  to  have  been  a  corrupt  agreement  between 
himself  and  his  pretended  lessor,  fraudulently  to  put  the 
latter  into  possession  of  the  premises,  to  the  injury  of  his 
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true  landlord ;  and  call  upon  the  court  to  refuse  their  aid 
in  carrying  it  into  effect  I  can  see  no  reason  why  he 
should  not  he  permitted  to  avail  himself  of  such  defense. 
By  his  new  attornment  he  has  not  freed  himself  from  his 
duties  and  liabilities  to  his  true  landlord;  and  such  a 
defense  would  be  but  an  act  of  justice  to  his  landlord,  and 
would  inure  to  his  benefit.  In  WiUescn  v.  Watkins^  before 
cited,  the  court  say,  that  "by  setting  up,  or  attorning 
to,  a  title  adverse  to  his  landlord,  the  tenant  commits  a 
fraud  as  much  as  by  the  breach  of  any  other  trust."  If 
it  be  fraud  on  the  part  of  the  tenant,  surely,  it  can  be  no 
less  so  on  the  part  of  him  who  should  make  use  of  such 
means  to  dispossess  the  landlord,  instead  of  commencing 
his  suit  at  law,  and  trying  his  legal  right  to  the  possession. 
It  is  not  in  an  action  of  this  kind  that  the  title  is  to  be 
tried ;  and  it  is  the  duty  of  the  tenant,  or  of  any  one  hold- 
ing under  him,  first  to  restore  possession  to  the  landlord 
{Doe  ex  dem.  Knight  v.  Lady  Smythj  4  Maule  and  Sdw.j  347) ; 
and  then,  the  law  is  open  to  him  to  try  any  right  he  may 
have  in  the  premises,  by  a  suit  brought  directly  for  that 
purpose.  The  law  will  sanction  no  fraud  to  evade  these 
salutary  principles.  In  Morgan  v.  Ballard^  1  Mass.y  558,  it 
was  decided  that  a  contract  by  which  a  tenant  was  induced 
to  desert  his  landlord,  was  corrupt  and  void;  and  that 
the  person  to  whom  he  had  attorned,  could  not  maintain 
an  action  upon  it.  The  object  for  which  the  rejected  testi- 
mony in  this  case  was  sought  to  be  introduced,  is  not 
stated.  If  it  was  designed,  in  connection  with  proof  that 
Beeson  knew  at  the  time  of  the  attornment  that  Byrne  held 
under  Adderly,  to  show  a  corrupt  agreement,  having  for 
its  object  the  unlawful  dispossession  of  the  landlord,  we 
think  it  should  have  been  admitted.  Its  sufficiency  would 
have  been  a  matter  for  the  consideration  of  the  jury.  It 
would  have  gone  to  the  validity  of  the  contract  between 
the  parties,  on  which  all  the  complainant's  right  to  the 
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possession  of  the  premises  was  founded.  If  the  relation  of 
landlord  and  tenant  did  not  exist  between  them,  or  if  the 
•contract  out  of  which  it  was  claimed  to  have  arisen,  was 
of  such  a  character  that  the  court  would  not  have  assisted 
the  parties  in  enforcing  it,  then  the  complainant  would  not 
have  been  entitled  to  recover. 

But  without  reference  to  this  question,  we  are  satisfied 
that  Adderly  had  the  legal  right  to  appear  and  to  set  up 
this  defense.  If  it  were  not  so,  the  corruption,  and  some- 
times the  ignorance  of  a  tenant,  might  jeopard,  or  even 
destroy  the  best  interests  of  the  landlord.  In  actions  of 
ejectment,  the  real  party  in  interest  was  always  allowed 
to  become  a  party  to  the  suit ;  and  we  can  see  no  reason 
why  in  this  action  he  should  not  also  be  heard.  If  the 
tenant  was  to  refuse  to  employ  counsel,  or  to  defend  the 
cause,  the  landlord's  rights  being  necessarily  in  jeopardy, 
he  ought  to  be  permitted  to  assume  the  defense.  This 
question  arose  in  The  People  ez  rel.  Quackenboss  v.  Burtchy 
2  Johns.  Cas.y  400,  which  was  a  proceeding  under  the  act 
against  forcible  entry  and  detainer  of  the  state  of  Ifew 
York,  and  the  court  there  said:  "Those  who  stand  behind 
the  tenant  may  here,  as  in  ejectment,  at  common  law,  and 
independent  of  the  statute,  defend  the  right."  In  that 
case,  as  in  the  one  before  us,  the  person  seeking  to  defend, 
claimed  the  premises  as  landlord  of  the  defendant,  while 
the  latter  had  disclaimed  his  title  and  attorned  to  another ; 
and  the  court  said  that  these  were  &cts,  which  might  be 
tried  in  the  action,  and  ought  to  arrest  any  collusive  pro- 
eeedings  between  the  prosecutor  and  the  defendant 

The  fact  that  Beeson  acquired  or  claimed  title  to  the 
land,  through  an  act  of  the  legislature  of  this  state,  does 
not  change  the  rights  of  the  parties,  so  far  as  the  ques- 
tions here  presented  for  our  decision  are  concerned.  If 
Adderly  was  in  possession  of  the  land,  occupying  through 
his  tenant,  and  claiming  title,  an  act  of  the  legislature 
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giving  it  to  Beeson,  would  give  no  such  paramount  title  to 
him,  as  to  shut  out  Adderly's  defense.  It  could,  at  most, 
merely  authorize  Beesou  to  proceed  at  law  to  obtain  pos- 
flession  of  the  premises  mentioned  in  his  grant,  while  the 
other  party  would  have  the  same  opportunity  for  defense, 
as  in  case  of  a  title  claimed  through  any  other  source. 
The  state,  through  its  legislature,  may  grant  lands ;  but, 
its  grant,  like  that  of  any  other  grantor,  conveys  only  the 
title  which  the  state  actually  possessed  in  the  premises. 
If  the  tenant  held  by  prior  title  from  the  same  source,  or 
by  better  title  from  another,  or  by  mere  possession  when 
the  state  had  no  right  or  interest,  it  would  supersede  a 
grant  thus  obtained.  So  far  as  the  trial  of  the  title  is  con- 
cerned, we  see  nothing  in  the  nature  and  source  of  his  title, 
to  take  the  complainant's  case  out  of  the  general  rule  of  law. 
We  are  of  opinion  that  the  justices  erred  in  rejecting 
the  testimony  offered  in  defense.  The  judgment  below 
must,  therefore,  be  reversed. 

Judgment  reversed. 


Bowne  v.  Johnson. 

A  plaintifl,  against  whom  Judgment  of  nonsuit  has  beon  rendered  in  a  justice^s  court, 
<m  his  failure  to  appear  and  prosecute  his  suit  on  the  day  of  trial,  cannot  appeal  the 
case  to  the  Circuit  Court;  such  Judgment  not  being  a  final  Judgment  within  the^ 
maantng  of  the  statute.    S.  L.  1841,  p  107,  §  94.    (a) 

Case  certified  from  Kalamazoo  Circuit  Court. 

The  plaintiff  brought  this  suit  originally  before  a  justice 
of  the  peace,  and  failing  to  appear  on  the  day  of  trial, 
judgment  of  nonsuit  and  for  costs  was  rendered  against 

(a)  Otherwise  it  the  nonsuit  is  Inroluntary:  Patridge  ▼.  Lott,  15  Mich.,  251. 
Whether  an  appeal  would  not  lie  from  any  Judgment  of  nonsuit  under  our  present 
Itetuie,    quere  t   See  C.  L.  1871,  §  5431. 
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him;  whereupon,  he  afterwards  appealed  the  case  to  the 
Kalamazoo  Circuit  Court.  The  defendant  moved  the  latter 
court  to  quash  the  appeal,  on  the  ground  that  the  case  was 
not  within  the  statute  authorizing  an  appeal  to  be  taken. 
The  presiding  judge  reserved  the  question  arising  upon 
the  motion  for  the  opinion  of  this  court  thereon. 

Charles  E.  Stuart^  for  the  plaintiff 

E.  Belcher  J  for  the  defendant 

Felch,  J.,  delivered  the  opinion  of  the  court. 

The  right  of  appeal  in  this  case  is  not  claimed  under 
any  other  clause  of  the  statute  (S.  L.  1841,  p.  107,  §  94), 
except  that  providing  for  appeals  from  any  final  judgment 
of  a  justice  of  the  peace. 

Was  the  judgment  in  the  case  a  filial  judgment  within 
the  meaning  of  the  statute  ? 

A  judgment  of  nonsuit  is  a  final  disposition  of  the 
suit  in  which  it  is  entered,  but  it  does  not  ordinarily  bar  a 
subsequent  suit  for  the  same  cause  of  action ;  it  is  not  a 
final  disposition  of  the  subject  matter  in  litigation.  In 
examining  the  books,  it  will  be  found  that  the  term  final 
judgment  is  sometimes  used  to  signify  a  final  disposition  of 
the  particular  suit,  and  sometimes  a  final  determination  of 
all  litigation  on  the  subject  matter  thereof. 

The  judgment  in  this  case,  however,  was  simply  on  the 
failure  of  the  plaintiff  to  appear  and  prosecute  his  suit. 
The  legal  efiect  of  such  failure  on  his  part,  was  an  aban- 
donment of  his  suit,  which  operated  as  a  discontinuance 
of  the  action  by  the  voluntary  act  of  the  party.  The  jus- 
tice was  authorized  to  enter  the  discontinuance  of  the  suit, 
and  thereupon  to  render  judgment  against  him  for  costs  ; 
and  whether  the  entry  of  nonsuit  be  technically  correct 
or  not,  the  court  will  look  at  the  nature  of  the  proceedings, 
and  give  to  the  transaction  its  legal  effect.     The  People  v. 
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Schoharie  Common  Pleas ^  2  Wend.y  260 ;  Belyea  v.  Ransayy 
Ib.y  602;  The  People  v.  W holey,  6  Cm.,  661;  Sprague 
et  oL  V.  Shed,  9  Johns.,  140 ;  Hubbard  v.  Spencer,  15 
Johns.,  244. 

We  cannot  think  that  a  judgment  thus  entered  on  the 
voluntary  abandonment  of  his  suit  by  a  plaintiff  before  a 
justice,  is  such  a  final  judgment  as  is  contemplated  by 
the  statute.  The  remedy  by  appeal  is  given  to  the  party 
"  conceiving  himself  injured,  or  aggrieved,  by  such  judg- 
ment." But  how  can  he  be  injured  or  aggrieved  who  vol- 
untarily discontinues  his  suit,  and,  of  his  own  accord,  sub- 
jects himself  to  the  legal  consequence — a  judgment  against 
him  for  costs  7 

A  question  under  similar  law  was  decided  in  the 
Supreme  Court  of  the  United  States,  in  Evans  v.  PhiUips, 
4  Wheat,  73.  The  judiciary  act  of  1789,  provides  for  a 
review,  on  error,  of  "  final  judgments  and  decrees,"  in 
the  Circuit  Courts.  The  Supreme  Court  dismissed  the 
writ  of  error,  on  the  ground  that  the  plaintiff  had  sub- 
mitted to  a  nonsuit  in  the  court  below,  in  which  case  no 
writ  of  error  would  lie. 

It  is  the  opinion  of  the  court,  that  the  motion  to  quash 
the  appeal,  should  be  granted  by  the  Circuit  Court. 

Certified  accordingly. 


188  CASES  IN  THE  SUPREME  COURT. 


Boodu  JCMMk 


Hemaa  Bobd  t.  Vathan  JTones. 

An  agreement  hf  the  plaintiff  with  the  defendant,  to  forbear  loit  against  a  third 
son,  who  was  the  plaintifPs  debtor,  is  a  good  consideration  for  the  def endaat*M  pro- 
mise to  pay  the  debt    (c^ 

A  creditor's  agreement  to  forbear  seizing  certain  property  on  attachment  against  Us 
debtor,  will  not  support  a  promise,  by  a  third  person,  to  pay  the  debt,  if,  at  the  time 
the  debtor  had  no  interest  in  the  property. 

In  asult  upon  a  promlsBoiy  note,  made  by  the  defendant,  in  consideration  of  the 
plaintliTs  forbearance  to  seise  certain  pruperiy  on  attachment  against  fats  debtor, 
the  onus  of  proving  tliat  the  debtor  had,  at  the  time,  no  interest  in  the  propeity, 
and  that  therefbrt  the  note  was  without  ooTWideratlon,  is  upon  the  defendant    (P) 

Error  to  Cass  Circuit  Court. 

The  plaintiff  brought  assumpsit  upon  two  promissory 
notes,  made  by  one  Martha  Lindsey  and  by  the  defendant, 
as  surety,  payable  six  months  after  date,  to  the  order  of 
the  plaintiff.  Plea,  general  issue.  On  the  trial  it  appeared 
on  the  part  of  the  defense,  that  William  Lindsey,  the  hus- 
band of  Martha,  being  indebted  to  the  plaintiff,  had 
absconded  or  left  the  state,  and  that,  on  the  day  of  the  mak- 
ing of  the  notes,  the  plaintiff's  agent  went  to  the  residence 
of  said  Martha  and  her  family,  and  told  her  that  he  wished 
her  to  secure  a  debt  which  the  plaintiff  had  against  her 
husband,  by  the  joint  note  of  herself  and  brother,  the 
defendant,  and  that,  unless  she  did  so,  he  should  attach  the 
property  on  the  premises  occupied  by  her.  Whereupon, 
the  notes  declared  upon,  were  executed  and  delivered  to 
the  plaintiff's  agent 

The  court  charged  the  jury  that  an  agreement  to  for- 
bear suit  was  not  a  good  consideration  for  a  promissory 
note  or  other  promise,  unless  made  with  the  debtor,  or 
6ome  person  on  his  behalf,  as,  if  made  with  a  stranger, 
the  debtor  could  not  enforce  it,  or  recover  damages  for  the 

(a,  b)   See  Sanford  r.  Huxford,  8S  Mich.,  31S,  81S,  818. 
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breach  of  it,  and  therefore  the  creditor  could  not  enforce 
it  against  such  stranger. 

The  court  further  charged  the  jury  that  an  agreement 
by  a  creditor,  not  to  attach  the  property  of  his  debtor, 
would  not  preclude  him  from  proceeding  against  such 
debtor  immediately,  by  ordinary  process  of  law,  and  that, 
therefore,  such  agreement  would  not  be  a  good  considera- 
tion for  a  promise,  unless  it  was  made  to  appear  that  the 
debtor  had  property  subject  to  attachment  at  the  time ;  but 
that,  unless  it  was  so  made  to  appear,  such  promise  would 
be  without  consideration  and  void. 

The  plaintiff  excepted  to  the  charge  of  the  court,  upon 
these  two  points,  and,  the  jury  having  found  a  verdict  for 
the  defendant,  tendered  a  bill  of  exceptions,  and  removed 
the  record  into  this  court  by  writ  of  error. 

Vincent  L.  Br  ad f or  d^  for  the  plain  ti£ 

E.  S.  Smith,  for  the  defendant. 

Felch,  J.,  delivered  the  opinion  of  the  court. 

1.  The  substance  of  the  ruling  of  the  court  on  the  first 
point,  to  which  exception  is  taken,  may  be  stated  in  these 
words.  If  A  has  a  demand  against  B,  and  threatens  to 
bring  his  suit,  and  C,  a  stranger,  in  consideration  that  he 
will  forbear  to  do  so,  gives  to  A  his  promissory  note  for  the 
amount  of  the  debt,  such  consideration  for  the  promise  is 
insufficient,  and  the  note  invalid.  This  proposition  appears 
to  concede  that  such  consideration  would  be  sufficient  to 
maintain  a  promise  to  pay  by  the  debtor  himself,  but  denies 
that  a  stranger  could  be  bound  by  the  promise. 

It  is  not  denied  that  every  promise  must  be  founded  on 
some  legal  consideration.  The  rule  of  law  in  reference 
to  the  sufficiency  of  the  consideration,  seems  to  be  that  it 
must  arise,  either,  first,  by  reason  of  a  benefit  to  the  party 
promising,  or,  at  his  request,  to  a  third  person,  by  the  act 
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of  the  promisee ;  or,  secondly,  on  occasion  of  the  latter 
sustaining  any  loss  or  inconvenience,  or  subjecting  himself 
to  any  charge  or  obligation,  at  the  instance  of  the  person 
making  the  promise,  although  such  person  obtain  no  advan- 
tage therefrom :  CL  Ckmtr.j  29.  If,  in  the  given  case,  the 
consideration  be  within  either  of  these  branches  of  the  rule, 
it  is  sufficient. 

When  a  promise  to  pay  the  debt  is  made  by  a  third  per- 
son to  the  creditor,  in  consideration  of  his  forbearance  to 
sue  his  debtor,  it  comes  under  the  latter  branch  of  the  rule. 
The  forbearing  to  sue  is  a  damage  to  the  creditor.  He  is 
about  to  enforce  the  collection  of  his  dues  by  using  the 
legal  means  for  that  purpose,  but  he  lays  aside  the  instru- 
ments by  which  his  money  might  be  obtained  of  the  debtor, 
in  due  process  of  law,  and  receives  instead,  the  promise  of 
a  third  person  to  pay  the  debt.  It  can  make  no  difference 
whether  the  forbearance  be  for  a  long  or  a  short  time,  or 
whether  the  creditor  suffers  much  or  little  from  his  for- 
bearance; it  is  enough  if  there  is  an  actual  relinquish- 
ment of  his  legal  remedy,  by  giving  time,  or  forbearing 
to  enforce  the  collection  of  his  demand.  By  forbearing 
to  sue,  the  plaintiff  suffers  damage  :  ElMng  v.  Vanderb/Uj 
4  Johns.f  237;  Lent  et  al.  v.  Padelfordj  10  Mass.j  280; 
Lonsdale  v,  Brovm^  4  Wash.  C.  C.  -R.,  148 ;  King  v.  UptoTiy 
4  Greenly  662. 

In  all  of  the  above  cases,  with  the  exception  of  that  of 
Lonsdale  v.  Browny  the  promise  was  made  by  a  third  person, 
and  no  objection  appears  to  have  been  taken  on  that  ground. 
The  right  of  recovery  against  a  third  person  on  such  a 
promise,  is,  however,  sustained  also  by  direct  authority. 
In  Chith/  on  ContractSy  85,  such  agreement  to  forbear,  is 
stated  to  be  a  ^^  sufficient  consideration  for  the  promise  of 
the  debtor,  or  a  third  persorty  to  pay  the  debt,  or  more,  or  to 
do  any  other  act;"  and  in  support  of  this  doctrine,  1  BoU. 
Ab.y  24  ply  33;  Com.  Dig.    Action  upon  the  case  upon  assrnnpsU 
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(F.)  8.  Assumpsit  {B.)l;  2  Saund.,  136;  and  3  Chit.  Com. 
L.y  66,  67,  are  cited.  In  a  note  to  Barber  v.  FoXj  2 
SaitncLj  136,  it  is  laid  down  that  a  promise,  by  an  executor, 
to  pay  the  debt  of  the  testator,  in  consideration  of  forbear- 
ance to  sue,  will  bind  the  executor  de  bonis  propriiSy  whether 
he  has  assets  or  not.  In  Smith  v.  Algar^  1  Bam.  ^  Adolp.j 
603,  decided  in  the  King's  Bench,  in  1830,  the  defendant, 
in  consideration  of  forbearance  to  levy  ^fi.fa.  on  the  prop- 
erty of  a  third  person,  the  judgment  debtor  promised  to 
pay  nearly  double  the  amount  of  the  debt.  The  court, 
upon  demurrer,  held  the  defendant's  promise  good,  and  the 
consideration  sufficient.  They  decide  nothing  as  to  the 
measure  of  damages,  but  declare  the  promise,  though  made 
by  a  third  person,  to  be  binding.  Indeed,  on  an  examina- 
tion of  the  numerous  cases  in  the  books  where  suits  have 
been  maintained  upon  promises  founded  on  consideration 
of  forbearance,  most  of  them  will  be  found  to  be  cases 
where  the  promise  was  made  by  third  persons.  In 
ordinary  cases,  no  such  consideration  would  be  needed  to 
sustain  a  promise  by  the  debtor;  the  original  indebtedness 
being  sufficient  for  that  purpose. 

It  is  not  necessary  for  us  to  inquire  whether  the  transac- 
tion  was  of  such  a  character  that  the  debtor  could  avail 
himself  of  it  to  defer  the  collection  of  the  debt  against  him, 
nor  whether  the  defendant  could  maintain  a  suit  for  the 
breach  of  the  plaintiff*'s  contract  to  forbear  to  sue.  If  the 
plaintiff  has  forborne  to  sue,  in  fact,  according  to  his  under- 
taking, it  is  a  sufficient  consideration  to  enable  him  to 
recover  of  the  defendant  on  his  promissory  notes,  given  for 
the  amount  of  the  debt :    Chit.  Contr.^  37. 

Prom  this  view  of  the  law  of  the  case,  it  is  evident  that 
such  a  promise  may  be  good,  although  not  made  with  the 
debtor,  or  any  person  in  his  behalf,  and  that  the  considera- 
tion of  forbearance  by  the  plaintiff,  is  sufficient  to  main- 
tain a  suit  upon  a  promissory  note  given  by  a  third  person 
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for  the  amount  of  the  debt     The  charge  of  the  conil 
beloWy  on  this  point,  was  therefore  erroneous. 

2.  The  second  branch  of  the  charge  of  the  court,  to  'which 
exception  was  taken,  was,  in  substance,  that  in  order  to 
make  a  promise  of  the  defendant  to  pay  the  debt  of  another, 
valid,  when  founded  upon  consideration,  of  the  creditor's 
forbearing  to  issue  an  attachment  against  the  debtor's  prop- 
erty, it  should  appear  that  the  debtor  had  property  subject 
to  attachment  at  the  time.  The  proof  in  the  case  went  tc 
show  that  the  plaintiff  threatened  to  take  out  an  attachment, 
and  levy  on  certain  property  on  the  place  where  Mrs.  Lind* 
sey  resided,  as  the  property  of  the  debtor.  The  considera- 
tion of  defendant's  promise,  as  before  stated,  was  his  for- 
bearing to  obtain  this  attachment  and  take  the  property 
thereon,  as  he  legally  might  have  done.  It  is  the  damage 
he  has  sustained,  or  may  sustain,  by  thus  yielding  hia 
power  over  the  debtor's  property,  that  constitutes  the 
validity  of  the  consideration.  Certain  things,  however,  are 
necessary  to  the  sufficiency  of  such  a  consideration.  There 
must  be,  for  instance,  a  valid  debt  due  to  the  creditor.  If 
no  suit  could  be  maintained,  and  this  were  clearly  shown 
on  the  trial,  the  consideration  for  the  defendant's  promise 
would  be  insufficient:  ChiL  on  Contr.j  35 ;  Gould  v.  Arm* 
strong,  2  HaU.y  266.  So,  when  the  conrnderation  was  a 
forbearance  to  levy  by  virtue  of  a  jL  fa.  on  certain  prop- 
erty, and  it  proved  that  he  had  no  right  to  levy,  because 
the  property  was  not  the  debtor's,  the  consideration 
would  fail.  So,  in  case  of  a  forbearance  to  take  an 
attachment  against  certain  specified  articles  of  personal 
property,  if  it  appeared  on  the  trial  that  the  debtor  had  no 
interest  in  the  property  liable  to  attachment,  the  considera* 
tion  would  fail.  The  detriment  or  injury  to  the  plaintiff 
in  not  obtaining  his  attachment,  would,  in  such  case,  ba 
nothing.  His  forbearance  would  be  no  waiver  or  delay 
of  any  legal  right,  and  being  utterly  worthless  in  fact  and 
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in  law,  could  not  be  the  foundation  of  a  valid  promise* 
So  far,  then,  as  the  charge  of  the  court  was  intended  to 
assert  the  doctrine  that  the  consideration  was  insufficient, 
if  the  debtor  bad  no  interest  in  the  property  intended  to 
be  attached,  it  was  correct.  It  should,  however,  be  remem- 
bered, that  the  promissory  notes  on  which  the  plaintiff 
declared,  of  themselves,  imported  a  consideration,  and  the 
burden  of  proof  was  on  the  defendant  to  show  the  failure 
of  the  consideration,  or  its  original  insufficiency. 

Judgment  reversed. 


Hasey  ▼.  The  White  Pigeon  Beet  Sugar  Company, 

An  instrument  signed  officially  }3j  the  president  and  secretary  of  a  corporation* 
requesting  Its  treasurer  to  pay  to  K.  or  bearer,  a  certain  sum  of  money,  Is  a  bill  of 
exchange  drawn  by  the  corporation  upon  Itself. 

No  fonnal  acceptance  of  such  a  bQl  Is  necessary,  the  act  of  drawing  being  deemed  an 
acceptance  of  It. 

Soch  abfll  la  the  same,  in  legal  effect,  as  a  promissory  note;  it  Imports  a  promise  to 
pay  on  demand,  and  an  action  may  be  maintained  upon  It  without  proof  of  a 
demand  of  payment  from  tbe  treasurer  of  the  corporation. 

Error  to  St.  Joseph  Circuit  Court.    Assumpsit^ 
brought  *by  the  plaintiff  in  error,  upon  the  follow-  [194] 
iDg  instrument : 

"  By  order  of  the  board  of  trustees,  the  treasurer  of 
the  White  Pigeon  Beet  Sugar  Company  will  pay  to 
Henry  A.  Knapp,  or  bearer,  thirteen  dollars. 

**  C.  TateSj  Sec^y.  Sam'L  A.  Chapin^  Preset 

"White  Pigeon,  June  10, 1840." 

The  defendants  objected  to  its  being  read  in  evidence 
without  proof  of  its  presentment  and  demand  of  payment^ 
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at  the  treasury  of  the  corporation,  before  suit  brought. 
The  court  sustained  the  objection,  and  refused  to  permit 
the  instrument  to  be  read  in  evidence. 

Whereupon,  the  plaintiff  submitted  to  a  nonsuit,  and 
tendered  a  bill  of  exceptions,  which  was  signed,  and  the 
record  removed  to  this  court  by  writ  of  error. 

J.  E.  JohnsoTiy  for  p1ainti£ 

Zr.  F.  StevenSj  for  defendants. 

[196]      *Pblch,  J.,  delivered  the  opinion  of  the  court. 

[197]  *The  instrument  offered  in  evidence  in  this  case, 
was  in  form  a  bill  of  exchange.  It  was  drawn  by 
the  corporation,  under  the  signature  of  its  president 
and  secretary,  by  order  of  the  board  of  trustees,  who, 
by  the  act  under  which  the  corporation  was  organized, 
were  the  managers  of  the  concerns  of  the  corporation,  and 
had  control  over  its  funds  in  the  hands  of  its  treasurer.  It 
was  drawn  upon  the  treasurer  of  the  corporation,  who 
was  but  the  officer,  the  agent,  of  the  corporation,  and 
whose  acceptance  must  have  been  considered  the  accep- 
tance of  the  corporation.  It  was  then,  a  bill  drawn  by 
the  corporation,  through  its  proper  officers  upon 
[198]  *the  same  corporation,  represented  by  another 
officer ;  in  other  words,  a  bill  drawn  by  the  corpor- 
ation on  itself. 

Although  the  drawer  and  drawee  are  usually  two  dis- 
tinct persons,  yet  it  is  not  necessary  that  they  should  be  so. 
A  man  may  draw  a  valid  bill  on  himself,  and  in  such  case 
no  formal  acceptance  of  it  is  necessary,  the  very  act  of 
drawing  such  a  bill  being  deemed  an  acceptance  of  it : 
Cunningham  v.  WardweU  8  Fairf.j  466 ;  Chit  on  BiUs^  28. 
It  has  been  held,  also,  that  such  a  bill  is,  in  legal  effect,  a 
promissory  note :    Boach  v.    Ostler^  1   Man.  ^  Ry.j  120. 

IM 
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Being,  then,  a  bill  both  drawn  and  accepted  by  the  cor- 
poratioQ,  no  demand  of  payment  or  notice  of  non-pay- 
ment was  necessary  to  the  plaintiff's  right  of  action  upon 
it,  unless  made  so  by  the  terms  of  the  instrument  itself. 
The  bill  is  not  made  payable  at  any  particular  time  or 
place.  It  is  simply  a  request  to  pay  generally,  and  the 
legal  efiect  of  the  transaction  is  an  acceptance  by  the 
defendants,  to  pay  in  the  same  terms.  This  must  be 
understood  to  be  a  promise  to  pay  the  amount  presently ; 
an  acknowledgment  of  an  immediate  and  unconditional 
indebtedness,  for  which  the  plaintiff  had  a  right  to  bring 
his  suit  at  once.  As  between  these  parties,  therefore,  no 
demand  was  necessary  {Chit,  on  BiUSy  892),  and  ihe  court 
erred  in  refusing  to  permit  the  bill  to  be  read  in  evidence, 
without  proof  of  such  demand. 

The  judgment  of  the  court  below  must,  therefore,  be , 
reversed. 

Judgment  reversed. 
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A  Judgment  hy  oonfearion  !•  TOid  for  want  of  conformity  to  the  statute  (R.  S.,  889,  |S)r 
trliere  It  doee  mA  appear  to  be  **  ligned  \xf  tbe  person  making  the  same,  *»  f  As- 
premnM  ^f  ika  fuatie*  <md  9ms  or  mare  eomfi€taU  tattneiMet.**  The  statute  must  he 
construed  to  require  the  witnesses  to  subscribe  their  names  as  such,    (a) 

▲  Justice  of  the  peace  entered  across  a  judgment  on  his  docket,  that  it  was  paid, 
statlagthe  dsif  ,  and  signed  the  entcy  in  his  oAolal  capacity.  Held,  that  sooh  entiy 
was  priwM  facU  eridenoe  that  the  Judgment  was  satisfied,  and  that  this  eTidence 
was  not  rebutted  by  proof,  unaccompanied  by  any  ezplanatoiy  testfmonyv  of* 
another  entiy  Immediately  below  the  former,  on  the  same  docket»wftboat  dote,  and 
signed  by  the  Justice  in  his  Individual  capacity,  stating,  in  effect,  that  the  Judgment 
had  not  been  paid,  according  to  the  import  of  the  former  entry. 

Where  a  defendant,  in  an  action  of  replevin,  rests  his  claim  to  the  property  upon  m. 
seiBire  as  constable,  by  vlrtneof  an  ezecution,  he  must,  before  proving  the  ezeea* 
tion,  show  a  valid  Judgment  upon  which  it  issued;  and  he  will  fail  to  establish  any 
right  to  the  property)^  virtue  of  the  levy,  If  it  appears  tliat  the  Judgment  wa» 
void,  or  had  been  paid,  before  the  issolag  of  the  ezaoutlon.    (&) 

Stae  mle  that  a  ministerial  oflloer  is  protected  in  the  execution  of  process,  tesoed  br 
a  court  or  oflloer  having  Jurisdiction  of  the  subject  matter,  and  of  the  process,  if  it 
be  regular  on  Its  face,  and  does  not  disclose  a  want  of  Jurisdiction,  does  not  apply 
in  such  a  oasa  It  is  a  rule  which  merely  proUeU  the  officer  when  proceeded 
against  as  a  wrong-doer;  it  confers  upon  him  no  right  to  property;  and,  in  replevin, 
the  right  to  preiwrty,  and  not  whether  the  defendant  Is  a  trespasser,  is  in  issue.    (c> 

Error  to  Oakland  Circuit  This  was  an  action  of 
replevin,  tried  at  tbe  September  term^  1842,  of  tbe  Circuit 
Court,  before  tbe  Hon.  Chas.  W.  Whipple,  presiding^ 
judge.  Tbe  defendant  in  error  was  tbe  plaintiff  in  tbe 
court  below.  Tbe  declaration  was  for  tbe  unlawful  taking- 
and  detention  of  one  span  of  borses,  tbe  property  of  tbe 
plaintiff. 

On  tbe  trial,  tbe  defendant  below  admitted  tbe  taking 
and  detention  of  tbe  borses,  and  tbat  tbey  were  tbe  prop- 
erty of  tbe  plaintiff     Tbe  plaintiff  tben  rested  bis  case. 

Tbe  defendant  below  tben  read  in  evidence,  in  defense 

(a)  To  the  same  effect.  Spear  ▼.  Carter,  1  Mich.,  10;  Wilson  ▼.  Davis,  Ibid.^  156; 
Austin  ▼.  Grant,  Ibid,,  490.  See  also,  15  Mich.,  82;  Cox  ▼.  Crippen,  18  Mich.,  608;  Shad- 
bolt  y.  Bronson,  1  Mich.,  86.  Signature  of  vrltnesses  has  long  been  unnecessary:  &  S. 
1846,  p.  887, 1 8;  C.  L.  1857,  |8655;  0.  L.  1871,  |  5251. 

(&,  e)  Affirmed,  Le  Boy  ▼.  E.  Saginaw  City  B.  Co.,  16  Mich.,  284:  Adams  y.  Hub- 
baid,  80  Mich.,  104.  See  Giddayy.  Witherspoon,  86  Mich.,  a6& 
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an  execation  iesued  fay  Amoe  Mead,  a  justice  of  the  peace, 
dated  March  8, 1841,  purporting  to  be  upon  a  jndgmeot 
rendered  before  John  Hovey,  also  a  justice  of  the  peace, 
November  26,  1840,  against  the  plaintiff  below^  at  the 
eoit  of  William  McDermott,  £3r  990  damages  and  58 
eentB  costs,  for  the  payment  of  which  judgment,  in  liiree 
months  from  its  date,  one  James  B*  Lee  was  secnrit^; 
iiaYing  first  proved  Mead's  signature  to  the  execution, 
«nd  that  be  was,  on  the  day  of  its  date,  an  acting  justice 
of  the  peace  of  tiie  town  oi  Farmington,  Oakland  ooonty; 
and  also,  that  Hovey  was  an  acting  justice  of  the  peace  of 
the  same  town,  on  the  day  of  the  date  of  the  judgment. 
He  further  proved  that  at  the  time  of  the  taking  alleged 
in  the  declaration,  he  was  a  constable  of  said  town  of  7ar- 
tningtoa,  and  took  the  horses  by  virtue  of  the  execntioiL 
After  proving  the  value  of  the  horses,  he  rested  his  case. 
No  objection  appears  to  have  been  made  by  the  plain- 
tiff to  the  reading  of  the  execution  in  evidence  without 
proof  of  the  judgment  on  which  it  was  issued;  but,  the 
evidence  on  the  part  of  the  defense  being  closed,  the  pliun- 
tiff  introdaced  and  read  to  the  jury  the  docket  of  Jcim. 
Hovey,  Esq.,  as  follows : 

«  Wmm  McDermoU,  |  j^ ^^  2g^  jg^O 

''  Lemuel  Botsfard.  )  I  hereby  confess  judgment  in 
&vor  of  plaintifi^  for  the  sum  of  ninety  dollars,  due  on 
money  lent,  to  be  staid  three  months  and  no  longer,  and 
x)osts  of  suiK  Lemuel  Botsfyrd. 

'^Judgment  rendered  in  accordance  with  the  above  oon- 
fession,  Nov.  26,  1840.  Damages,  $90.  Justice's  fee,  58 
<^nts.    Judgment,  $90.58. 

^*  I  hereby  become  security  for  stay  of  execution  on  the 
Jibove  judgment,  and  agree  to  pay  the  said  damages  and 
costs,  and  interest  on  the  same,  in  three  months  from  the 
lendition  thereof.  James  B.  Lee.^* 
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Written  across  said  judgment  on  tiie  docket  were  the 
following  entries : 

^^  The  within  judgment  for  damages  and  costs,  paid  thia 
sixth  day  of  February,  1841.  John  Hovet/j  J.  P. 

^^  I  hereby  consider  the  above  receipt  null  and  void,  for 
that  the  said  money  never  came  into  my  hands  only  for 
counting,  and  that  according  to  the  best  of  my  recollec- 
tion, it  was  taken  away  without  my  authority,  by  defend- 
ant's agent,  Myron  Botsford,  and  that  there  was  a  con^ 
spiracy,  in  the  whole  transaction,  to  defraud* 

"  John  Savey. 

^^  Transferred  to  Amos  Mead,  a  justice  of  the  peace,  for 
collection,  March  3,  1841,  John  Hovey." 

The  plaintiff  proved  that  Hovey  was  a  justice  of  the 
peace  on  the  6th  day  of  February,  1841.  The  evidence  in 
the  case  was  then  closed. 

No  evidence  was  introduced  tending  to  show  that  the 
defendant  had  any  knowledge  of  any  payment  to  John 
Hovey. 

The  defendant  asked  the  court  to  charge  the  jury  that 
he  was  entitled  to  a  verdict,  inasmuch  as  it  appeared  from 
the  evidence  in  the  case,  that  he  took  the  property  men- 
tioned in  the  declaration,  by  virtue  of  a  legal  process,, 
regular  on  its  face,  and  apparently  within  the  jurisdiction 
of  the  justice  who  issued  the  same. 

The  court  refused  so  to  charge,  to  which  the  defendant 
excepted. 

The  court  did  charge  the  jury: 

1.  That  if  they  should  find  that  the  judgment  had  been 
satisfied,  as  indicated  in  the  entry  of  said  justice  that  it 
was  paid  on  the  6th  day  of  February,  1841,  then  they 
must  find  for  the  plaintiff,  notwithstanding  the  subsequent 
entry  made  by  the  justice,  to  explain  which  no  evidence 
was  offered. 

2.  If  the  jury  should  find  that  the  entry  of  the  judg^ 
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ment  waa  not  made  pursuant  to  the  statute,  that  then  the 
process  was  void,  and  the  plaintiff  was  entitled  to  recover* 
To  all  which  the   defendant  excepted. 

Geo.  W.  WisTUTj  for  the  plaintiff  in  error. 
A.  H.  Hansconiy  for  the  defendant  iji  error. 

MoRELL,  C.  J.,  delivered  the  opinion  of  the  court. 

The  defendant  below,  having  proved  that  he  took  the 
property  by  virtue  of  a  legal  execution,  insists  that  it  is  a 
sufficient  justification  for  the  officer,  without  producing 
and  proving  the  judgment  on  which  the  execution  issued. 
No  objection  appears  to  have  been  made  by  the  plaintiff 
below,  on  the  trial,  to  the  proof  of  the  execution,  without 
proof  of  the  judgment.  He  subsequently,  however,  proved 
the  judgment  himself;  and  he  contends : 

1.  That  the  judgment  was  void,  not  having  been  entered 
in  pursuance  of  the  provisions  of  the  statute :  R.  S.,  889,  §  2. 

2.  That  it  appears  from  the  docket  of  the  judgment, 
that  it  had  been  pud  previous  to  the  issuing  of  the  execu- 
tion. 

1.  The  statute  {li,  &,  889,  §  2)  authorizes  a  justice  of 
the  peace  to  enter  judgment  by  confession,  "  Provided 
such  confession  shall  be  in  writing,  and  signed  by  the  per- 
son making  the  same,  in  presence  of  the  justice  and  one  or 
more  competent  wiinessesJ*^  The  justice  derives  his  authority 
to  enter  the  judgment  solely  from  the  statute,  and  the 
confession  of  judgment  should  show  that  the  statute  was 
complied  with.  It  does  not  appear  from  the  entry  of  the 
judgment,  that  the  confession  was  written  and  signed  in 
the  presence  of  the  justice,  and  one  or  mme  competent  wit- 
nesses. Although  the  statute  does  not  say  that  the  justice 
and  the  witnesses  shall  subscribe  their  names  as  witnesses, 
still,  no  person  can  be  a  witness  to  the  execution  of  a 
written  instrument,  without  subscribing  it  as  such;  and 
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it  was  dearly  the  intention  of  the  legislature  that  the  wit- 
nesses should  so  subscribe.  The  statute  not  having  been 
complied  with,  the  judgment  was  a  nullity:  Tenny  v.  Tyler  ^ 
8  Wend.y  569.  The  consent  of  the  party  cannot  make  a 
void  judgment  valid :  Id.  The  justice,  therefore,  had  no 
jurisdiction   over  the  person  of  the  defendant 

2.  Admitting  the  judgment  to  have  been  valid,  if  it 
had  been  paid,  the  justice  had  no  power  to  issue  the  execu- 
tion upon  it.  On  the  6th  day  of  February,  1841,  the  jus- 
tice, in  his  official  capacity,  made  an  entry  on  his  docket, 
that  the  judgment  for  damages  and  costs  was  paid.  This 
was  prima  facie  evidence  that  the  judgment  had  been  paid 
and  satisfied,  and  no  execution  could  subsequently  issue  on 
the  judgment,  without  showing  that  this  entry  was  erro- 
neous. The  subsequent  entry,  made  by  John  Hovey,  in  his 
individual  capacity,  and  without  date,  was  not  evidence  in 
itself.  If  the  pluntiff  below  placed  any  reliance  upou  it, 
testimony  should  have  been  introduced  to  explain  it  None 
was  offered,  and  the  judge  was  right  in  directing  the  jury  to 
disregard  it 

But  the  plaintiff  in*  error  insists,  that  notwithstanding 
the  judgment  may  be  void,  or  may  have  been  paid,  still, 
the  execution  is  a  perfect  justification  to  the  officer,  and 
that  it  is  not  necessary  for  him  to  produce  the  judgment 
upon  which  the  execution  was  founded;  and  he  relies  upon 
the  case  of  Savaeod  v.  Boughton^  5  Wend,y  170. 

This  case  was  an  arrest  of  the  person ;  and  it  was  held 
that  ^^  a  ministerial  officer  is  protected  in  the  execution  of 
process,  whether  the  same  issue  from  a  court  of  limited 
or  general  jurisdiction,  although  the  court  have  not,  in  fact, 
jurisdiction  of  the  case,  provided,  that  on  the  face  of  the 
process  it  appears  that  the  court  have  jurisdiction  of  the 
subject  matter,  and  nothing  appears  to  apprise  the  officer, 
but  that  the  court  also  has  jurisdiction  of  the  person  of 
the  party  to  be  affected  by  the  process." 
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In  Earl  v.  Camp  and  Stane^  16  WeruLj  562^  which  was 
trespaes  for  taking  from  his  possesBion  property  which 
the  plaintiff  had,  as  a  constable,  levied  upon  by  virtue 
of  a  writ  of  attachment  issued  by  a  justice  of  the  peace, 
Jknd  which  process  the  court  held  to  be  void,  the  court 
say:  '^It  is  insisted  that  the  plaintiff,  being  a  miniAterial 
officer,  should  be  protected  by  his  process,  which  was 
&ir  on  its  face,  though  the  magistrate  wanted  jurisdiction; 
and  so,  indeed,  h«  should,  within  the  case  of  Savacool  v. 
BaughJtcn^  5  Wmi.y  170,  and  various  other  cases  decided  by 
this  court:  McQuinty  v.  Herrickj  5  Wend..^  240,  248; 
Wilcox  V,  SmUhy  id.,  231;  Beynolds  v.  Moore^  9  ii.,  85,  86, 
per  Sutherland^  •/.;  Alexander  v.  Hoyt,  7  ii.,  89 ;  Oxm  v. 
Cangden,  12  uL,  496,  499;  Rogers  v.  MuUmer^  6  id.,  597. 
These  cases  go  the  utmost  length,  and  the  true  length,  in 
the  protection  of  ministerial  officers.'^  ^^  In  general  they 
ought  not  to  look  beyond  the  process,  and  in  no  case  need 
they  do  so.  The  duty  is  usually  to  arrest  the  person,  or 
to  take  the  goods  of  another,  the  latter  of  which  is  to  be 
followed  by  a  sale.  Savacool  v.  Boughton^  was  an  arrest  of 
the  person.  Alexander  v.  Hoyt^  Reynolds  v.  MoorCj  and  Coon 
V.  Qmgdenj  are  cases  of  goods  seized  and  sold.  Our  later 
eases  are  full  and  pointed  upon  the  want  of  jurisdiction  in 
respect  to  subject  matter ;  and  the  principle  upon  which 
they  go  is  equally  applicable  to  a  want  of  jurisdiction  over 
the  person.  Accordingly  the  collector  of  a  militia  fine 
was  protected,  though  the  delinquent  was  exempt  from 
military  duty :  Fox  v.  Wood,  1  Rawle,  148.''  "  Wherever 
there  is  jurisdiction  of  the  process,  the  law  means  to 
make  the  officer  safe  in  yielding  implicit  obedience. 
Even  the  justice  who  issued  his  warrant  against  a  resi- 
dent freeholder,  without  previous  summons  or  oath,  was, 
in  Rogers  v.  MvUiner,  6  Wend.,  599,  protected  within  this 
principle. 

"  But  the  rule  is  one  of  protection  merely ;  and  beyond 
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that  is  not  meant  to  confer  any  right  The  armor  which 
it  famishes,  is  strictly  defensive.  It  is  personal  to  the 
officer  himself;  and  cannot  be  used  to  confer  any  right 
upon  the  wrong-doers,  under  color  of  whose  void  pro- 
ceedings be  is  called  upon  to  act.  Suppose  he  goes  on 
and  makes  sale  of  the  properly  levied  upon;  even  the  inno- 
cent purchaser  takes  no  right  To  perfect  his  title,  he 
must  show  a  valid  judgment;  a  solid  foundation  for  the 
process.  This  is  emphatically  so  of  the  party  who  insti- 
tuted the  proceedings."  ^^In  no  case  where  an  officer 
becomes  satisfied  that  there  is  a  want  of  jurisdiction,  is  he 
bound  to  act  in  any  way.  He  has  a  discretion,  if  he  choose 
to  exercise  it ;  and  if  he  refuses  in  the  first  instance,  the 
party  cannot  make  him  accountable.  In  Albee  v.  Wordy  8 
Mass.y  79,  the  officer  had  made  an  arrest  and  sufiTered  an 
escape  upon  a  justice's  execution,  whereby  the  plaintiff 
lost  his  debt.  In  an  action  for  the  escape,  though  the  exe- 
cution was  fair  on  its  face,  and  imported  jurisdiction,  yet 
the  officer  was  allowed  to  protect  himself  by  showing  that 
it  was  issued  without  authority.  Yet  the  court  allowed 
that  it  furnished  a  complete  protection  against  an  action  of 
trespass.  This  is  following  out  the  long  settled  distinction 
laid  down  by  HaUj  C.  J.j  in  Anon.  ^  1  Venir.j  269;  and 
which  was  adjudged  in  Squibb  v.  Sole,  2  Mod.^  29;  1  Freem.y 
129,  S.  C.  The  same  distinction  is  laid  down  obiter j  by 
Parsons,  C.  J".,  in  Dillingham  v.  Snow,  5  Mass.j  558,  with 
respect  to  a  collector  of  taxes." 

These  cases  establish  the  principle,  that  a  ministerial 
officer  is  protected  by  his  process,  which  is  fair  on  its  face, 
although  the  magistrate  wanted  jurisdiction,  if  he  is  pro- 
ceeded against  as  a  tort  feasor;  but  in  no  other  case  will 
it  protect  him,  unless  he  shows  a  valid  judgment 

This  is  an  action  of  replevin,  and  the  proceedings  are 
in  rem.  The  person  found  in  possession  of  the  property, 
is  not  called  upon  to  respond  in  damages  as  a  trespasser. 
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for  the  valae  of  the  property ;  he  is  merely  eammoued 
to  appear  and  answer  the  plaintiff  for  the  unjust  deten^ 
tion  of  the  property.  The  issue  to  be  tried  is,  who  had 
the  right  of  property.  The  question  does  not  arise  whether 
the  defendant  was  a  trespasser  or  not,  as  the  property 
which  the  officer  has  levied  upon,  is  not  held  by  him  for 
his  own  benefit,  but  for  that  of  the  party  for  whom  he 
acts.  ^*It  is,  for  every  substantial  purpose,  his  action; 
and  if  it  be  obvious  he  has  no  right,  it  necessarily  follows 
that  thjB  officer  has  none.  The  latter  comes  en  autre  droits 
and  must  stand  or  fall  upon  the  claim  of  his  prinicpaL 
Per  SpenreTj  J.j  in  HotchJdssv.  Mc  Vicar j  12  Johns.^  403^ 
408.  It  is  not  logical  in  any  sense  for  him  to  say,  ^  I  am 
privileged  in  an  act  of  force,  which  I  do  suddenly,  accord- 
ing to  the  command  of  my  writ  The  law  will  protect  me 
in  obeying  the  process  which  it  has  authorized  another  to 
create;  therefore,  I  acquire  a  property;  nay,  another,  a 
wrong-doer,  shall  take  an  interest  or  property,  in  virtue  of 
that  act:'*'  5  TFenrf.,  568.  Who  is  to  take  the  money 
assessed  for  the  value  of  the  goods,  if  the  right  of  property 
should  be  found  in  the  defendant?  Not  the  party  who 
caused  the  execution  to  be  issued ;  for  his  judgment  was 
void  or  had  been  paid;  and,  if  paid,  it  must  remain  a 
God-send  to  the  officer;  no  person  could  receive  it  out  of 
his  hands. 

In  all  cases  of  replevin,  I  have  always  considered  the 
rule  well  settled,  that  if  a  party  claimed  to  hold  the  prop- 
erty by  virtue  of  a  levy  under  an  execution,  he  must,  in 
the  first  place,  show  a  valid  judgment  for  the  foundation 
of  that  execution,  in  order  to  sustain  his  right  to  the  prop- 
erty. 

In  this  case,  although  the  defendant  did  not  introduce 
the  judgment,  which  he  was  bound  to  do,  before  he  intro- 
duced his  execution,  still,  the  plaintiff  having  done  so,  it 
would  have  supplied  that  defect  in  the  proof  (as  there 
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were  no  objections  made  to  the  ezecatioD),  if  it  had  been  a 
valid  judgment  But  it  having  been  shown  that  the  judg- 
ment was  void,  and  if  not,  that  it  had  been  paid,  the  execu- 
tiouy  though  regular  on  its  fiice,  was  also  vend,  and  formed 
fio  defense  for  the  officer. 

Judgment  affirmed. 


TTarlan  v.  The  People. 

aa  indlotmeBl^  imder  Ite gtatato  (R. 8.,  aos*  $1^  for  knowioslj' hftvlBs  in] 
InitmmeoiB  adapted  And  designed  for  mftkJnf  ooanteriMt  ooin,  to  wtt:  Meodcan  dot- 
Ian,  with  intent  to  use  the  mne,  need  not  allege  that  tiie  defendant  was  not 
employed  in  the  mint  o<  ihe  United  States. 

The  power  Teatod  in  oongreai  bj  the  federal  oonstitatlon  (Ail  1, 1 8),  '*  to  provide  Cur 
the  punishment  of  counterfeiting  the  current  coin  of  tbe  United  States,**  maj  be 
ezvciMd  bj  the  serenl  states  ouucurient^r  with  nnngrasi, 

The  Jurisdiction  of  the  federal  courts,  orer  offenses  sgalnst  the  laws  of  congress  pro- 
viding for  the  punishment  of  counterfeiting  the  current  ooin  of  the  United  States, 
is  not  erdnstre  of  the  Jurisdiction  of  the  stete  courts,  over  offenses  scainst  state 
laws,  making  it  punishable  to  counterfeit  such  coin. 

an  indictment  for  violating  the  laws  of  this  stete  against  counterfeiting  (R.  8.,  (US, 
M 16, 18),  properly  charges  theoffense  to  have  been  committed  sgainst  the  sorer- 
eigntj  of  the  people  of  this  state,  instead  of  charging  it  to  have  been  committed 
against  the  sovereigntj  of  the  peopto  cC  the  United  Ststss. 


Error  to  Berrien  Circuit  Court 

This  was  an  indictment  against  Harlan  for  viohiting  the 
provisions  of  sections  16  and  18  of  ch.  5,  tit.  1.  pt.  4th,  of 
the  Revised  Statutes  of  this  state.  The  first  count,  which 
was  framed  under  §  18  of  the  statute,  charged  the  defend- 
ant with  knowingly  having  in  his  possession  a  press  and 
other   instruments,   adapted  and    designed   for 
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oounterfeit  coin,  to  wit:  Mexican  dollars,  with  intent 
to  nse  the  same.  The  second  count,  framed  under  §  16^ 
charged  him  with  uttering  and  passing  certain  counter- 
feit coin,  to  wit:  Mexican  dollars,  knowing  it  to  be 
counterfeit  At  the  trial,  before  E.  Kavsom,  presiding 
judge,  the  jury  found  a  verdict  of  guilty.  Several  errors 
are  assigned,  all  of  which  are  founded  upon  the  indict^ 
ment,  and  appear  in  the  opinion  of  the  court 

Ghreen  ^  Dana^  for  the  plaintiff  in  error. 

JV.  BacoTij  for  the  people. 

Fblch.,  J.,  delivered  the  opinion  of  the  court. 

1.  It  is  assigned  for  error,  that  the  first  count  in  the 
indictment  does  not  aver  that  the  plaintiff  in  error  was  not 
employed  in  the  mint  of  the  United  States.  It  is  assumed 
that  persons  so  employed,  may  rightfully  have  in  their 
possession,  and  use,  the  instruments  mentioned  in  thi& 
count  of  the  indictment ;  that  it  is  their  employment  to  use 
them  in  coining;  and  it  is  contended  that,  inasmuch  as  the 
indictment  does  not  allege  that  the  defendant  was  not  so 
employed,  it  does  not  appear  that  he  has  been  guilty  of  a 
violation  of  the  statute.  The  assumption  upon  which  thia 
objection  rests  is  erroneous.  Persons  employed  in  the 
mint  of  the  United  States,  have  no  right  to  possess  and 
use  the  instruments  described  in  this  count  of  the  indict* 
ment  The  coining  of  money  has  been  uniformly  con- 
sidered the  prerogative  of  government,  and  has  been  exer- 
cised by  all  civilized  nations.  The  establishment  of  a 
mint,  the  denomination  of  the  coin  to  be  issued,  the  weight 
of  the  coin,  the  proportion  of  pure  gold  and  silver,  and 
the  quantum  of  alloy,  the  impression  and  superscription^ 
are  all  fixed  by  law.  These  each  government  fixes  for 
itself  independent  of  others.  The  American  coin  is  issued 
according  to  our  own  laws,  and  by  men  employed  for  that 
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purpose  ill  the  mint  of  the  United  States.  The  act  of 
confess  establishing  the  mint,  passed  April  2d,  1792, 
provides  for  the  coin  of  this  nation,  and  authorizes  the 
coinage  of  gold  and  silver  under  the  authority  of  govern- 
ment. They  who  are  employed  in  the  mint  under  this 
act,  are  employed  exclusively  in  making  the  coin  of  the 
government,  as  established  by  the  act  of  congress.  The 
ooining  of  gold  and  silver,  is,  in  fact,  but  giving  the  form 
adapted  to  use  as  a  circulating  medium,  together  with  the 
stamp  of  the  state,  guarantying  the  weight,  fineness  and 
value  of  the  piece. 

The  instruments  which  the  plaintiff  in  error  is  charged 
in  the  indictment  with  having  in  his  possession,  are  tools 
for  making  Mexican  dollars.  This  is  a  foreign  coin.  It 
is  stamped  by  the  government  of  the  place  where  it  is 
ooined,  and  its  impress  only  shows  that  its  value  is  certi- 
fied by  that  government  to  be  in  accordance  with  the  laws 
of  that  country.  Foreign  coin  is  made  current  here  by 
the  acts  of  congress,  and  those  acts  have  fixed  the  rate  at 
which  it  shall  be  received.  But  no  act  of  congress  has 
ever  authorized  the  making  of  foreign  coin  at  the  mint  of 
the  United  States,  nor  are  the  officers  of  the  mint  lawfully 
in  possession,  with  the  right  to  use,  of  the  instruments  for 
making  such  coin.  Even  to  show  that  the  person  charged 
with  such  an  offense,  was  an  officer  of  the  mint,  would 
not,  therefore,  excuse  the  crime ;  neither  can  the  omission 
to  allege  that  the  defendant  was  not  so  employed,  vitiate 
an  indictment. 

2.  It  is  insisted  also,  as  a  second  ground  of  error,  that, 
the  whole  subject  of  coinage  being  committed  by  the  con- 
stitution of  the  United  States  to  the  general  government, 
jurisdiction  of  all  offenses  pertaining  to  it,  or  connected 
with  it,  is  in  the  courts  of  the  federal  Union,  to  the  exclu- 
sion of  the  state  courts ;  and  that,  therefore,  this  court  has 
no  jurisdiction  in  this  case. 
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In  order  to  determine  whether  this  ground  of  error  is 
well  taken,  it  will  be  necessary  to  inquire  into  the  nature 
of  our  federal  Union,  and  to  ascertain  what  power  or  sov- 
ereignty has  been  yielded  by  the  states  to  the  government 
of  the  Union,  by  the  constitution.  In  the  capacity  of  a 
sovereign  state,  no  one  would  deny  to  Michigan  the  right 
to  adopt  her  own  system  of  internal  police,  to  prohibit  the 
acts  charged  in  the  indictment,  and  to  make  them 
criminal,  to  fix  the  punishment  and  to  provide  for  the 
trial  of  the  offense  by  the  courts  of  the  state.  Is  this 
power  yielded  to  the  government  of  the  Union  ?  Is  the 
jurisdiction  of  the  federal  courts  over  the  whole  subject 
of  offenses  for  counterfeiting  the  current  coin  of  the 
United  States,  exclusive  of  the  jurisdiction  of  the  state 
courts,  or  do  both  the  federal  and  state  courts  possess  con- 
current jurisdiction  in  the  premises? 

3y  the  constitution  of  the  United  States,  certain  powers 
are  yielded  by  the  individual  states  to  the  general  govern- 
ment. In  the  82d  number  of  the  Federalist,  it  is  stated 
that  the  state  governments  would  clearly  retain  all  their 
original  rights  of  sovereignty,  which  were  not,  by  that 
constitution,  exclusively  delegated  to  the  Union.  The 
alienation. of  state  power  or  sovereignty,  would  exist  only 
in  three  cases:  First,  when  the  constitution  in  express 
terms  granted  an  exclusive  authority  to  the  Union ; 
secondly,  when  it  granted  in  one  instance  an  authority  to 
the  Union,  and  in  another  prohibited  the  states  from  exer- 
^^ising  the  like  authority ;  and,  thirdly,  when  it  granted  an 
authority  to  the  Union,  to  which  a  similar  authority  in  the 
etates  would  be  absolutely  and  totally  contradictory  and 
repugnant  This  early  exposition  of  the  constitution  has 
been  repeatedly  and  uniformly  approved,  by  subsequent 
writers  on  the  subject  of  constitutional  law :  1  KenVs 
Com.^  887;  Golden  v.  BuUj  8  JDaU.,  886;  Sturgess  v. 
.Crowmngshiddj    4    Wheat j   193;    ffouston   v.    Moore^    6 
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Wheats  1;  8  Story  on  Ccmst^  619;  Serg.  QmsL  Law,  275. 
And  it  is  affirmed,  by  the  same  authorities,  that  a  mere 
grant  of  power  in  affirmative  terms,  does  not,  per  ae^ 
transfer  an  exclusive  sovereignty  on  such  subjects  to  the 
Union.  In  all  cases  not  falling  within  either  of  the  classes 
already  mentioned,  the  states  retain  either  the  sole  power, 
or  a  power  which  they  may  exercise  concurrently  with 
congress.  This  results  not  only  from  the  general  prin* 
ciples  on  which  the  Union  is  founded,  but  is  within  the  letter 
of  the  tenth  article  of  the  amendments  to  the  constitution, 
which  declares  that  ^^the  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to 
the  states,  are  reserved  to  the  states  respectively,  or  to  the 
people/' 

By  the  seventh  section  of  the  first  article  of  the  consti* 
tution,  power  is  given  to  congress  to  coin  money,  regulate 
the  value  thereof,  and  of  foreign  coin ;  and  also  to  pronde 
for  the  punishment  of  counterfeiting  the  securities  and 
current  coin  of  the  United  States.  By  the  tenth  section 
of  the  same  article,  it  is  provided,  that  no  state  shall  coin 
money,  emit  bills  of  credit,  or  make  anything  but  gold 
and  silver  coin  a  tender  in  payment  of  debts. 

An  examination  of  these  and  the  other  provisions  of  the 
constitution,  shows  that  the  power  to  coin  money  is  ceded 
by  the  states  to  congress,  and  now  resides  exclusively  in 
that  body ;  and  also  that  the  clause  giving  power  to  con- 
gress to  provide  for  punishing  counterfeiting,  contains  no 
words  either  prohibiting  a  like  power  to  the  states,  or  giv* 
ing  exclusive  power  to  congress.  That  power  cannot, 
therefore,  be  considered  as  yielded  by  the  states,  within 
either  of  the  two  first  branches  of  the  rule  laid  down  in 
the  authorities  before  cited.  ITor  is  such  authority  in  the 
states,  in  my  opinion,  so  totally  contradictory  and  repug- 
nant to  the  power  delegated  to  the  federal  government,  as 
to  bring  the  case  within  the  third  branch  of  that  rule* 
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The  history  of  criminal  jurisprudence  shows  that  the 
ingenuity  of  criminals  often  requires  a  modification  of 
criminal  law,  and  increased  severity  of  punishment; 
that,  in  the  wide  extent  of  this  Union,  the  commission 
of  crime  may  be  more  injurious  to  the  interests  of  the 
community  in  one  state  than  another;  and  that  com- 
binations for  the  commission  of  particular  classes  of 
offenses,  may  exist  in  one  part  of  the  Union,  which  are  not 
found  in  another ;  and  it  might  judiciously  be  reserved  to 
the  several  states  to  apply  such  speedy  and  timely  legisla- 
tion as  the  exigency  of  the  case  might  require,  within  her 
own  borders,  without  waiting  for  the  more  tardy  or  less 
specific  act  of  congress  on  the  subject 

It  is  true,  as  has  been  argued  at  the  bar,  that  this  rule 
may  lead  in  some  instances  to  disparity  of  punishment  for 
the  same  act ;  but,  it  is  equally  true,  that  there  may  be 
reasons  for  such  disparity  of  punishing  in  the  different 
states ;  and  as  each  legislature  fixes  its  own  penalty  to  a 
violation  of  the  statute,  such  uniformity  is  not  to  be 
expected.  It  can,  at  all  events,  be  no  argument  against  a 
concurrent  jurisdiction. 

It  is  also  objected  to  the  jurisdiction  of  the  state  court, 
that  the  executive  of  the  state  could  not  pardon  the  convict, 
for  the  reason  that  the  oflense  is  against  the  United  States. 
We  answer,  the  offense  charged  is  for  a  violation  of  the 
laws  of  our  own  state,  and  not  of  the  United  States,  and 
the  power  of  the  executive  is  as  perfect  in  this  case  as  in 
any  other. 

The  objection  is  also  urged,  that  a  conviction  in  the  state 
court  would  be  no  bar  to  an  indictment  in  the  courts  of  the 
United  States.  But  if  such  concurrent  jurisdiction  in  fact 
exists,  we  apprehend  such  conviction  would  be  admitted  in 
federal  courts  as  a  bar.  This  would  follow  necessarily 
from  the  existence  of  a  concurrent  jurisdiction,  even  if  it 
did  not  come  strictly  within  the  provision  of  the  seventh 
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article  of  the  amendments  of  the  constitution  :  Serg.  Const 
Law,  298 ;  Houston  v.  Moore j  5  Wheat ,  31. 

It  is  claimed  that  the  second  section  of  the  third  article 
of  the  constitution  gives  exclusive  jurisdiction  to  the  courts 
of  the  Union,  in  all  cases  therein  mentioned.  This  section 
provides,  that  the  judicial  power  shall  extend  to  all  cases  in 
law  and  equity,  arising  under  the  constitution,  the  law  of 
the  United  States,  and  treaties  made,  and  which  shall  be 
made  under  their  authority.  How  far  this  article  confers 
exclusive  power  on  the  courts  of  the  Union,  does  not  seem 
to  be  fully  settled  by  authorities.  But  it  is  admitted  that 
the  judicial  power  was  unavoidably,  in  some  cases,  exclu- 
sive of  all  state  authority,  while  in  other  cases  a  concurrent 
jurisdiction  remained  in  the  state  tribunals:  1  KenV-s 
Corn.,  318.  It  is  admitted  that  a  difficulty  may  arise  in 
cases  growing  out  of  the  constitution  alone,  where  no 
jurisdiction  existed  in  the  states  anterior  to  the  adoption  of 
that  instrument.  But  in  cases  where  the  states  had  such 
power  originally,  they  still  retain  it,  unless  yielded  to  con- 
gress in  one  of  the  methods  before  mentioned :  3  Story  on 
Const.,  618;  1  Kenfs  Com.,  318;  Serg.  Const  Law,  276. 
It  is  contended  by  the  plaintift'in  error,  that  no  such  juris- 
diction in  the  matter  now  under  consideration,  existed  in 
the  states  prior  to  adopting  the  constitution. 

It  is  a  matter  of  history,  that  some  of  the  states  at  an 
early  period,  while  yet  colonies,  established  mints  for  the 
coining  of  money.  Massachusetts,  in  1652,  established  a 
mint  for  coining  shillings,  sixpences,  and  three-penny 
pieces.  The  proprietary  of  Maryland,  in  1662,  established 
a  mint,  and  in  1676,  the  law  was  confirmed  by  the  colony, 
and  the  coin  became  the  common  currency.  The  money 
of  account  of  the  whole  country,  was  nominally  that  of 
England— the  circulating  medium  was  chiefly  Spanish 
and  Portuguese.  Most  of  the  colonies,  at  different  times, 
legislated  upon  the  subject  of  the  currency,  fixing  its  nom- 
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Inal  value,  and  attaching  penalties  to  a  violation  of  the 
laws  in  reference  to  it.  One  effect  of  this  diversity  of 
legislation  in  the  different  colonies  exists  to  this  day,  in 
the  different  value  given  in  the  several  states  in  the  Union 
to  the  shilling.  In  the  reign  of  Queen  Anne,  an  attempt 
was  made  by  royal  proclamation  and  an  act  of  parliament, 
to  put  an  end  to  this  confusion,  by  fixing  the  value  of  the 
coin  in  the  colonies ;  but  the  effort  proved  abortive. 

Under  the  confederation,  which  immediately  preceded 
the  organization  of  government  under  the  present  consti- 
tution, there  was  delegated  to  the  continental  congress  the 
dole  and  exclusive  right  and  power  of  regulating  the  alloy 
and  value  of  coin  struck  by  their  own  authority,  or  by  that 
of  the  respective  states :  Ai^.  9.  This  provision  recognizes 
the  existence  of  the  power  of  the  states  over  the  entire 
subject  of  coinage,  but  yielded  to  congress  the  power  to 
regulate  the  alloy  and  value  thereof.  It  is  observable  that 
under  these  articles,  no  power  is  given  to  the  continental 
congress  over  foreign  coin.  The  states  delegated  to  them 
no  power  either  to  fix  its  value,  or  to  punish  for  any  viola- 
tion of  the  public  interests  in  reference  to  it.  Under  the 
second  article  of  the  confederation,  the  jurisdiction  in  this 
matter  not  having  been  delegated  to  congress,  is,  by 
•express  declaration,  retained  by  the  separate  states.  Dur- 
ing the  existence  of  the  confederation,  from  the  time  of  its 
adoption  on  the  first  of  March,  1781,  until  the  fourth  of 
March,  1789,  when  the  present  constitution  went  into  effect, 
much  difiSiculty  was  in  fact  experienced  from  the  legislation 
of  the  different  states  on  this  very  subject.  The  feeble- 
ness of  the  continental  congress  in  respect  to  this  subject, 
the  evils  of  a  concurrent  power  in  the  states  in  reference 
to  the  coin,  together  with  a  total  want  of  power  in  con- 
gress to  regulate  foreign  coin,  are  described  by  the  his- 
tory of  the  times,  as  reasons,  among  others,  for  relinquish- 
ing the  confederation,  and  adopting  the  present  more 
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perfect  and  permanent  constitution.  The  whole  subject 
of  foreign  coin,  the  regulation  of  its  value,  the  making  it 
a  lawful  tender,  and  the  punishment  for  any  violations  of 
law  in  reference  to  it,  remained  in  the  states  exclusively,, 
until  the  adoption  of  the  present  constitution.  And  it  is 
believed  that  most  of  the  original  states  had  passed  laws 
in  reference  to  this  subject,  which  were  in  full  force  at  the 
time  of  adopting  the  constitution.  As  late  as  1816,  an 
indictment  was  tried,  and  the  prisoner  convicted,  under 
such  a  law,  in  the  Constitutional  Court  of  South  Carolina. 

This  reference  to  the  articles  of  confederation  and  the 
history  of  the  period  when  they  were  in  force,  shows 
clearly,  I  think,  that  the  jurisdiction  over  the  subject  of 
foreign  coin,  and  the  regulation  of  it,  was  in  the  states  at 
the  time  of  the  adoption  of  the  constitution ;  and  so  far  as 
the  offense  of  counterfeiting  such  coin,  or  having  in  pos- 
session tools  with  intent  to  counterfeit  it,  is  concerned,  the 
states  retained  a  concurrent  jurisdiction  after  the  consti- 
tution was  adopted.  Michigan  having  been  admitted  into 
the  Union  on  an  equal  footing  with  the  original  states,  has,, 
of  course,  the  same  power,  and  the  same  right  to  enforce 
her  laws  by  her  own  tribunals. 

The  most  that  could  be  claimed  is,  that  congress  had 
the  power  to  make  the  jurisdiction  of  the  federal  courts 
exclusive  on  this  subject.  The  judiciary  act  of  Septem- 
ber 24, 1789,  evidentiy  contemplates,  in  all  cases  arising 
under  the  judicial  power  granted  by  the  constitution,  an 
exclusive  jurisdiction  in  the  courts  of  the  United  States. 
This,  however,  was  a  disability  imposed  by  congress,  only 
in  cases  where  a  jurisdiction  before  existed  in  the  states ; 
and  it  was  in  the  power  of  congress,  by  legislation,  to 
remove  the  disability  and  restore  concurrent  jurisdiction. 
The  act  of  congress  providing  for  punishment  for  coun- 
terfeiting the  current  coin,  passed  April  21,  1806,  contains 
a  proviso  that  nothing  therein  contained  should  be  con- 
ns 
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«trued  to  deprive  the  courts  of  the  individual  states  of 
jurisdiction,  under  the  laws  of  the  several  states,  over 
offenses  made  punishable  by  this  act.  This  is  not  giving 
jurisdiction  to  a  state  court  by  act  of  congress,  to  enforce 
a  law  of  congress.  It  is  merely  removing  a  disability 
Imposed,  or  which  might  be  supposed  to  have  been 
imposed,  by  a  previous  act  of  congress,  and  restoring  to 
the  states  the  original  jurisdiction  over  offenses  against 
state  laws,  providing  for  the  punishment  of  counterfeiting 
the  current  coin. 

This  question  of  concurrent  jurisdiction  in  the  state 
-courts,  has  been  directly  decided  in  the  courts  of  several 
of  the  states  of  this  Union.  In  Barb.  Magistrate's  Orim. 
LaWj  99,  such  concurrent  jurisdiction  is  laid  down  as 
established  by  authorities.  In  the  State  v.  Antonio^  in  the 
Constitutional  Court  of  South  Carolina,  3  Wheel  Or.  OaseSy 
508,  the  same  questions  were  discussed,  and  the  jurisdic- 
tion of  the  state  court  sustained.  So  in  the  State  v.  Tuffj 
2  Bail.  S.  C.  Rep.,  44;  cited  in  1  Kenfs  Com.,  397.  So 
also,  in  Chess  v.  The  State,  1  Block/.,  198. 

3.  The  last  error  assigned  is  that  the  indictment  charges 
the  offense  to  have  been  committed  against  the  sovereignty 
of  the  people  of  this  state,  whereas  in  fact  it  should  be 
against  the  sovereignty  of  the  United  States.  The  indict- 
ment is  for  a  violation  of  a  law  of  this  state,  and  the  con- 
stitution of  the  state  provides  for  the  conclusion  of  the 
indictment  in  the  form  here  used.  If  it  were  an  indict- 
ment for  the  violation  of  the  law  of  congress,  it  should  then 
charge  the  offense  to  be  against  the  sovereignty  of  the 
United  States;  but  in  that  event,  the  prosecution  could 
not  properly  be  sustained  in  a  state  court. 

From  a  view  of  the  whole  case,  we  are  satisfied  that 
there  is  no  error  in  the  record,  and  the  judgment  of  the 
court  below  must  be  aflSrmed. 

Judgment  affirmed. 
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Elmmell  ▼•  Willard'B  Administrators. 

A.  subeequent  mortgAge  has  a  right,  under  the  statate  (EL  S.,  601,  $  10),  to  redeen* 
premiges  sold  on  foreclosure  of  a  prior  mortgage. 

Where  a  mortgage  is  foreclosed  by  advertisement  under  the  statute  CR>  S.,  fiOl,  C9l  9^ 
for  a  default  in  the  pojment  of  one  of  seTeral  Installments,  and  the  mortgaged  prem- 
ises are  bid  off  for  the  amount  of  such  installment  only,  they  are  thereby  foreTer 
disincumbered  of  the  mortgage,    (a) 

iSemMe,  That  a  mortgagee  might  protect  himself  against  such  consequence  of  •. 
statute  foreclosure  for  one  of  seTcral  installments,  either  by  bidding  off  the  prem- 
ises for  the  whole  sum  secured  by  the  mortgage,  or*  by  having  them  exposed  to 
sale,  charged  expressly  with  the  payment  of  the  future  installments. 

Appeal  from  the  Court  of  Chancery. 

The  complainant  filed  his  bill  in  the  court  below,  against 
the  defendants,  in  the  ordinary  form,  to  foreclose  a  mort- 
gage upon  certain  real  estate  in  the  village  of  Niles,  Ber- 
rien county,  executed  by  Willard  in  his  life  time,  to  wit,  on 
the  25th  day  of  November,  1835,  and  conditioned  for  the 
payment  of  J1,000  in  four  years  from  the  date  of  the  mort- 
gage, and  interest  thereon,  payable  annually.  Both  the 
principal  and  interest  secured  by  the  mortgage  were  due, 
when  the  bill  was  filed.  The  president,  etc.,  of  the  Farmers 
and  Mechanics'  Bank,  who,  as  subsequent  incumbrancers 
of  the  mortgaged  premises,  were  made  parties,  interposed 
a  plea,  stating  that  they  were  the  assignees,  for  a  valu- 
able consideration,  of  a  mortgage  upon  the  premises,, 
executed  by  one  Pardon  Wilder,  to  Willard  in  his  life  time; 
and  that,  having  filed  a  bill  for  that  purpose,  they  had 
obtained  a  decree  oi  the  Court  of  Chancery  for  a  fore- 
closure of  the  same,  and  for  a  sale  of  the  premises  at  a  day 

(a)  Subsequent  statutes  have  endeavored  to  provide  for  foreclosure  by  advertise- 
ment for  separate  installments :  B,  L.  18i4,  p.  89,  $  5;  R  a  1816,  p.  A09,  $  2,  subd.  4; 
C.  L.  1857,  $  6178;  C.  L.  1871,  |  0918.  But  the  case  of  McCurdy  v.  Clarlc,  27  Mich.,  446^ 
shows  with  very  imperfect  success. 
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not  then  named;  that,  on  or  about  the  25th  day  of 
December,  1838,  the  complainant  proceeded  to  foreclose  the 
mortgage  executed  by  Willard,  and  mentioned  in  the  bill 
in  this  cause,  by  advertisement  pursuant  to  the  statute, 
claiming  that  there  was  due  thereon  $210 ;  and  that  such 
proceedings  were  had,  that  the  premises  were  afterwards 
struck  off  and  sold  to  the  complainant,  under  the  statute 
foreclosure,  for  the  sum  of  (285 ;  that,  on  the  28th  day  of 
March,  1841,  which  waa  before  the  time  for  redemption  of 
the  premises  had  expired,  the  bank,  as  assignees  from  Wil- 
lard of  the  mortgage  executed  by  Wilder,  tendered  to  the 
complainant  the  sum  of  (282  (that  being  the  amount  for 
which  the  premises  were  bid  off  by  him  under  the  statute 
foreclosure,  and  interest  at  the  rate  of  ten  per  cent  per 
annum),  and  requested  the  complainant  to  be  permitted  to 
redeem  the  premises,  which  tender  the  complainant  refused 
to  accept.  The  plea  concludes  with  the  usual  averment, 
that  the  bank  had  always  been  ready  and  willing  to 
pay  the  said  sum  of  (282,  and  brought  the  same  into 
court,  etc.  An  answer  in  support  of  the  plea  was  also 
filed  with  it,  but  this  it  is  unnecessary  to  notice  particu- 
larly. 

The  cause  having  been  argued  upon  the  bill,  and  the 
plea  and  answer  ot  the  bank,  and  the  answer  of  the  other 
defendants,  the  chancellor,  on  the  21st  day  of  June,  1842, 
pronounced  a  final  decree,  sustaining  the  plea,  and  dis- 
missing the  bill  with  costs ;  to  reverse  which,  an  appeal 
wsLS  taken  by  the  complainant  to  this  court 

N.  Bacoriy  for  complainant. 
Greene  ^  Dana,  for  defendants. 

Whipple,  J.,  delivered  the  opinion  of  the  court 
The  question  which  the  facts  in  this  case  present  for 
our  determination,  is,  whether  the  premises  described  in 
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the  bill  were  disincambered  of  the  mortgage  executed  by 
Willard  to  the  complainant,  by  the  previous  foreclosure  of 
the  same  by  advertisement,  pursuant  to  the  statute,  for 
installments  of  interest  due,  and  by  the  tender  of  the  bank 
to  the  complainant,  who  became  the  purchaser  of  the 
premises  on  such  foreclosure,  of  the  amount  due  on  the 
certificate  of  sale. 

The  determination  of  this  question  must  depend  chiefly 
upon  the  construction  and  effect  given  to  the  provi- 
sions of  Ch.  8 ,  Tit.  8,  Tpart  Z  of  the  Revised  Statutes,  entitled 
*^  Of  proceedings  to  foreclose  and  redeem  mortgages,"  the 
only  material  provisions  of  which  are  the  following  : 

"Sbo.  1.  Every  mortgage  of  real  estate,  containing 
therein  a  power  to  the  mortgagee  or  any  other  person,  to 
sell  the  mortgaged  premises,  upon  defitult  being  made  in 
any  condition  of  such  mortgage,  may  be  foreclosed  by 
advertisement,  in  the  cases  and  in  the  manner  hereinafter 
specified." 

"  Sec.  2.  To  entitle  any  party  to  give  a  notice  as  herein- 
after prescribed,  and  to  make  such  foreclosure,  it  shall  be 
requisite : 

*^  First.  That  some  default  in  a  condition  of  such  mort- 
gage shall  have  occurred,  by  which  the  power  of  sale 
became  operative ;  and, 

^^  Second.  That  no  suit  or  proceeding  shall  have  been 
instituted  at  law,  to  recover  the  debt,"  etc. 

"  Sections  8  and  4  prescribe  the  manner  of  conducting  the 
proceedings." 

"  Sec  5.  When  any  real  estate  offered  for  sale  by 
virtue  of  the  provisions  of  this  chapter,  shall  consist  of 
several  distinct  lots,  tracts,  or  parcels,  such  lots,  tracts  or 
parcels  shall  be  separately  exposed  for  sale ;  and  no  more 
of  any  real  estate  shall  be  exposed  for  sale  than  shall 
appear  necessary  to  satisfy  the  mortgage." 

"  Sec.  6.   Whenever  any  real  estate  shall  be  sold  accord- 
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ing  to  the  provisions  of  this  chapter,  the  officer  or  other 
person  making  the  sale,  shall  make  and  deliver  to  the  pur- 
chaser, a  certificate  under  his  hand,  setting  forth  a  descrip- 
tion of  the  premises  sold,  the  sum  paid  for  each  distinct  lot 
or  parcel,  and  the  time  when  the  purchaser  will  he  entitled 
to  a  deed,"  etc. 

^^  Sec.  7.  The  officer  or  person  making  the  sale  shall, 
within  ten  days  after  the  time  of  the  sale,  cause  a  duplicate 
of  such  certificate  to  he  recorded  in  the  book  of  mortgages 
in  the  registry  of  deeds  of  the  county  in  which  the  premisep 
are  situated,"  etc. 

Sec.  8  provides  for  the  manner  of  perpetuating  the  evi- 
dence of  the  sale. 

"  Sec  10.  Within  two  years  from  the  time  when  such 
sale  shall  have  been  made,  the  mortgagor,  his  executors,  or 
administrators,  or  any  person  lawfully  claiming  from  or 
under  him  or  them,  may  redeem  any  estate  sold,  as  herein- 
before provided,  or  any  distinct  lot  or  tract  thereof,  that 
may  have  been  separately  sold." 

^^  Sec  11.  In  such  case,  the  person  intending  to  redeem 
the  estate  sold,  or  any  lot  or  tract  thereof,  shall  pay  to  the 
purchaser,"  etc.,  "the  sum  which  was  bid  on  the  sale  of 
such  estate,  or  on  such  lot  or  tract  thereof  as  it  is 
intended  to  redeem,  together  with  the  interest  on  that  sum 
from  the  time  of  the  sale  at  the  rate  of  ten  per  cent  a 
year." 

"  Sec  12.  Upon  such  payment  being  made  by  any  per- 
son  so  entitled  to  redeem  any  real  estate  sold  as  before 
provided,  the  sale  of  the  premises  so  redeemed,  and  the 
certificates  of  such  sale,  shall  be  null  and  void,  and  the 
said  premises  shall  be  forever  disincumbered  of  the  mortgage 
by  virtue  of  which  they  shall  have  been  sold." 

Sec  13  provides  that  the  officer  making  the  sale  shall 
execute  to  the  purchaser  a  deed  of  the  premises  in  case 
they  are  not  redeemed. 

217 


221  CASES  IN  THE  SUPREME  COURT. 


Kimxnell  v.  WiUard*8  Adminifltntom 


Sec.  16  provides  that  subsequent  mortgagees  shall  have 
the  benefit  of  any  surplus  money  that  may  remain,  after 
payment  of  the  amount  due  on  the  mortgage  by  virtue  of 
which  the  equities  of  the  mortgagor  were  foreclosed. 

1.  Having  thus  stated  the  provisions  of  the  statute,  let 
us  inquire,  first,  whether  the  president,  directors  and 
company  of  the  Farmers  and  Mechanics'  Bank  had  a 
right  to  redeem  ?  If  the  language  employed  in  the  tenth 
section  is  to  be  interpreted  according  to  its  strict  legal  and 
technical  sense,  there  can  exist  no  doubt  respecting  their 
right  in  this  particular.  They  were  "  persons  claiming 
under  the  mortgagor."  We  know  that  it  is  competent  for 
courts  to  restrain  and  limit  the  meaning  of  general  terms 
employed  in  a  statute,  provided  they  are  justified  in  so 
doing  by  the  manifest  intention  of  the  law  maker,  to  be 
gathered  from  the  whole  law,  its  scope  and  object ;  but  in 
the  present  case,  we  can  see  no  ground  for  the  application 
of  this  rule  of  construction. 

2.  What  was  the  necessary  legal  offect  of  the  purchase 
of  the  premises,  by  the  complainant,  under  the  statute 
foreclosure  ?  A  literal  and  strict  construction  of  the  12th 
section  answers  this  question.  The  premises  became  for- 
ever disincumbered  of  the  mortgage,  by  virtue  of  which 
they  were  sold.  Is  it  within  the  legal  competency  of  a 
court  of  equity  to  control  the  operation  of  language  thus 
clear  and  strong?  Certainly  not,  unless  the  other  provi- 
sions  of  the  statute  will  warrant  it.  A  very  critical  exam- 
ination of  the  whole  chapter,  and  of  the  able  and  ingeniously 
written  argument  of  the  counsel  for  the  complainant,  has 
failed  to  convince  us,  that  we  would  be  justified  in 
restraining  the  obvious  import  of  the  language  con- 
tained in  the  12th  section.  I  think  it  clear  that,  without 
reference  to  that  section,  the  direct  consequence  of  a 
statute  foreclosure  for  the  payment  of  an  installment,  is,  in 
fact,  to  disiqcumber  the  estate  of  that  mortgage.     The 
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right  of  the  mortgagor  to  regard  the  mortgaged  premises 
as  a  further  pledge  for  the  paymeut  of  subsequent  install* 
ments,  is  thereby  exhausted. 

It  may  be  that,  applied  to  the  present  case,  sucn  a  con«» 
struction  would  appear  harsh  and  inequitable ;  but  we  are 
bound  to  expound  the  law  as  we  find  it;  we  cannot  yen- 
ture  on  ground  which  is  forbidden  us,  and  control  or  defeat 
the  legislative  will,  when  that  will  has  been  clearly 
expressed.  Judicial  legislation  cannot  and  ought  not  to  be 
tolerated,  however  consonant  to  the  principles  of  natural 
justice  it  may  be,  to  mold  a  law,  so  as  to  adapt  it  to  the 
equities  of  each  case  as  it  arises.  The  constitution  has 
wisely  prescribed  the  sphere  within  which  each  depart- 
ment of  the  government  is  to  revolve ;  and  we  may  not, 
without  doing  violence  to  the  constitution,  overstep  the 
boundaries  so  clearly  defined  for  our  action.  We  have 
felt  every  inclination  to  relieve  the  complainant  from  the 
difliculties  which  surround  him;  for,  by  so  doing,  we 
should  advance  the  real  justice  of  the  case,  without  doing 
violence  to  the  rights,  either  of  the  mortgagor  or  subse- 
quent incumbrancers.  But  it  is  precisely  one  of  the  many 
embarrassments  which  have  grown,  and  must  continue  to 
grow,  out  of  the  ever  fluctuating  legislation  of  the  present 
day,  and  the  absence,  in  many  of  our  important  laws,  of 
that  clearness  and  precision  in  language  and  style,  which 
are  in  every  point  of  view  so  desirable.  The  community 
must  sufiTer  the  penalty,  until  an  appropriate  remedy  can 
be  applied.  It  is  in  no  wise  remarkable,  that  the  acutest 
lawyers  should  have  been  misled,  with  respect  to  the 
efiTect  of  a  foreclosure  like  the  present  case.  The  pres- 
ent is  not  the  first  instance,  in  which  the  statute  in 
question  has  led  professional  gentlemen  of  high  character 
into  difficulty.  We  do  not  wish  to  be  understood  as  affirm- 
ing that  there  exists  no  remedy  for  the  evil ;  for,  accord- 
ing   to    our    conception   of  the  rights  of  a  mortgagee 
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we  entertain  no  doubt  that  it  wonld  have  been  legally 
competent,  in  the  present  instance,  for  the  party  to  have 
protected  himself  against  the  evils  which  have  befallen 
iiim.  He  might,  we  think,  'have  bidden  for  the  premises, 
when  exposed  to  sale,  the  whole  amount  unpaid  on  the 
mortgage,  whether  for  interest  or  principal;  and  any 
■attempt  on  the  part  of  the  mortgagor  to  enforce,  in  a  court 
of  law,  the  payment  of  the  difference  between  the  amount 
actually  due  and  the  amount  of  the  bid,  would  have  been 
averted  by  the  interposition  of  a  court  of  equity,  which 
would,  under  the  circumstances,  regard  the  equitable 
rights  of  the  mortgagee  as  countervailing  the  strict  legal 
rights  of  the  mortgagor.  In  other  words,  equity  would 
regard  the  money  realized  from  the  sale,  as  the  primary 
fund  for  the  payment  of  installments  not  due;  inasmuch  as 
the  effect  of  the  sale  would  be  to  disincumber  the  estate 
of  the  mortgage,  which  before  stood  as  a  pledge  for  the 
payment  of  the  debt  Upon  this  point  we  have  no 
doubt. 

Again,  it  would  have  violated  no  principle  of  law,  to 
have  exposed  the  premises  for  sale,  charged  expressly 
with  the  payment  of  the  future  installments.  In  such  case, 
the  sale  would  have  discharged  the  estate  of  the  mort- 
gage, but  still  a  court  of  equity  would  lend  its  aid  to  the 
mortgagee,  and  regard  the  estate  in  the  hands  of  a  pur- 
chaser as  charged  with  the  debt.  This  aid  would  be 
granted,  not  because  of  any  claim  arising  out  of,  or  by 
virtue  of  the  mortgage,  but  in  consequence  of  its  having 
operated  so  as  to  discharge  the  mortgagor  from  all  personal 
liability ;  and  for  the  more  obvious  reason,  that  an  agree- 
ment would  be  implied,  as  between  the  mortgagee  and 
purchaser,  to  consider  the  balance  due  the  former  as  a 
lien,  in  equity,  upon  the  premises. 

Decree  affirmed. 
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STATE   OF   MICHIGAN, 

In  Januabt  Term,  1844. 


Hcnr.  KPAFHRODirUS  BANSOM, 

HoM .  f?HART.TO  W.  WHIPPLE, 
Hon.  ALPHEU8  FELOH, 
Hon.  DANIEL  GOODWIN, 


UttMOtLAXVuM.  The  Hon.  Qn>.  Mobbll,  late  chief  jusdoe  of  the  Sapreme  Oour^ 
end  judge  of  the  flret  circuit,  left  the  bench  on  the  expiration  of  his  term  of  office, 
on  the  ISOi  day  of  July.  1848.  On  the  9th  day  of  March,  1848,  the  Hon.  Epjlphbo- 
mroB  Ransoii,  was  appointed  chief  Justice,  and  re-i^pointed  judge  of  the  third! 
circuit;  the  Hon.  Alphxus  Fklch,  was  re-appointed  associate  justice,  and  judge  of 
the  second  circuit,  and  the  Hon.  Danixl  Qooownf,  was  appointed  associate  justice, 
and  judge  of  the  flrat  circuit,  for  the  terxus  of  office  oonunendng;  reepectiyely,  od 
the  18th  day  of  July,  1848. 


The  President^  Direotors   and  Company  of  the 
State  Bank  ▼.  Surotas  P.  Hastings,  Charles  G.  Hammond^ 
John  J.  Adam  and  Bobert  P.  £Ldredge. 

The  repeal  of  the  charter  of  a  banking  incorporation,  which  contains  no  reservation 
of  the  power  to  repeal,  is  a  Tiolation  of  that  proTlsion  of  the  constitution  of  the 
United  States*  which  declares  that  **  no  state  shall  pass  any  law  impairing  the  obli- 
gation of  contracts,"  and  is  therefore  void. 

A  state  cannot  be  sued  in  its  own  courts;  but  this  rule  applies  only  where  the  state  is 
made  a  pcur^  defendant  to  the  record ;  and  where  the  defendants  were  the  late 

Note.— See  Michigan  State  Bank  ▼.  Hammond,  post  6S7. 
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auditor-general,  and  his  successor  in  office,  the  secretary  of  state,  and  state  treas- 
urer, and  the  complainants*  bill  sought  to  readi  property  held  by  them  in  their 
official  capa«city.  HeUL^  that  the  Court  of  diancery  had  jurisdiction,  although  the 
state  migtifc  be  Irtsffested  In  the  subject  matter  of  thesnit. 


The  rule  which  prohibits  a  Court  of  Chancery  from  making  a  decree  unless  all  those 
who  are  substantially  interested  be  made  parties  tS  the  suit,  is  inapplicable  in  a  case 
where  it  Is  not  in  the  power  of  the  complainants  to  make  them  parties. 


The  Michigan  State  Bank,  being  indebted  to  the  state  of  Michigan,  conveyed  to  the 
state,  in  satisfaction  of  such  indebtedness,  certain  real  and  personal  proper^.  In 
the  agreement  for  the  conveyance  of  the  property,  between  tiie  bank  and  theoom- 
miflsionerB  empowered  by  the  state  to  settle  with  the  bank,  it  was  declared  that  the 
assignment  of  the  property  was  made  upon,  and  subject  to,  the  express  condition, 
that  the  state  should  indemnify'  and  save  harmless  the  bank  from  and  against  eer- 
tain  claims  and  liabilities  therein  mentioned.  Held^  that  this  was  a  conveyance 
upon  a  condition  subsequent,  and  that  the  property  would  revert  to  the  bank  on 
failure  of  the  state  to  perform  the  condition. 

field,  also,  that  there  could  be  no  breach  of  condition,  untD  the  bank  was  actually 
damnified;  and  that  an  allegation  that  the  state  had  not  paid  a  bond  and  mortgage 
of  the  bank,  which  was  one  of  the  liabilities  mentioned  in  the  condition,  but  had 
permitted  the  same  to  be  foreclosed,  and  the  mortgaged  premises  to  be  sold  at  a 
great  sacrifice,  much  below  their  real  value,  and  that  it  had  refused  to  pay  off  and 
satisfy  the  balance  still  due  on  said  bond,  for  which  the  bank  had  been  threatened 
with  a  suitt  did  not  show  such  damnification. 

HeiA,  also,  that,  treating  the  condition  as  a  covenant  to  indemnify,  the  bank  would 
not,  upon  an  allegation  of  these  facts  as  a  breach  of  the  covenant,  be  entitled  to  an 
equitable  lien  upon  the  property  for  the  psyment  of  the  liabilities  mentioned  in  the 
covenant 


field,  also,  that  a  court  of  equity  would  not  enforce  a  specific  performance  of  the 
covenant,  before  the  bank  had  been  actually  damnified;  nor  even  afterwards,  ss 
this  could  only  be  done  in  a  proceeding  directly  against  the  state,  which  could  not  be 
made  a  party  defendant  to  a  suit 

Q^iurt^  whether  such  condition  could  be  treated  as  a  eovenawl  to  indemnify. 

After  the  execution  of  the  agreement  between  the  bank  and  the  commissioners  on 
behalf  of  the  state,  the  stata  took  possession  of  the  property  thereby  conveyed,  and 
exercised  acts  of  ownership  and  control  over  it,  and  on  the  17th  day  of  February, 
184S,  the  legislature  of  the  state  passed  an  act  constituting  certain  state  officers 
trustees  on  behalf  of  the  state,  to  take  charge  of  the  property,  empowering  them  to 
dispose  of  it,  requiring  that  the  proceeds  should  be  paid  into  the  state  treasury,  and 
used  for  the  redemption  of  state  scrip,  and  expressly  sanctioning  the  sgreement, 
except  io much  ihtrtof  <u  pwrporiod  to  bind  theitate  to  indemni/y  the  frotiA,  or  to 
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pay  or  advatice  money  to  diacTiarge  incumbrances,  or  for  any  other  purpote,  which 
portions  were  thereby  expressly  rejected.  (S.  L.,  1842,  p.  110.)  Held^  that  the 
stale  had  not  the  power  to  hold  the  property  conyeyed,  and  yet  reject  the  condition 
upon  which  the  conyeyance  was  made;  and  that  so  much  of  the  act  of  February 
17, 1842,  as  purported  to  do  so,  was  unconstitutional  and  yoid. 

Heldt  also,  that  the  declaration,  in  the  act  of  February  17, 1842,  that  the  state 
rejected  the  condition,  did  not,  in  itself,  constitute  a  breach  of  the  condition. 

Heldy  also,  that  by  acting  upon  the  agreement  between  the  bank  and  the  commis- 
sioners, by  exercising  acts  of  ownership  oyer  the  property  conyeyed,  and  also  by 
the  act  of  February  17,  1848,  the  state  hod  recognised  and  affirmed  the  act  of  the 
oonunissioners  in  making  the  agreement,  whether  the  commissioners  originally  had 
power  to  agree  to  the  condition  therein  contained  or  not. 


Appeal  from  the  Court  of  Chancery. 

The  complainamts  filed  their  original  bill  in  the  Court 
below,  against  Eurotas  P.  Hastings  alone,  setting  forth 
the  following  fiEtcts : 

In  1839,  the  complainants  were  indebted  to  the  state  of 
Michigan,  in  the  sum  of  $500,000,  or  thereabouts;  and, 
in  February  of  the  same  year,  became  embarrassed,  and 
stopped  *  payment.  In  February,  1840,  the  legislature 
passed  an  act  authorizing  the  auditor-general,  state  treas- 
urer, and  secretary  oT  state,  for  the  time  being,  to  settle 
with  the  bank  upon  such  terms  as  they  might  deem  equi- 
table, and  appointing  them  commissioners  for  that  purpose 
{S.  L.y  1840,  p.  9);  but  the  bank  refused  to  settle  with 
them,  until  the  forfeiture  of  its  charter,  incurred  by  reason 
of  its  failure  to  pay  its  liabilities  in  specie,  was  remitted. 
On  the  28th  day  of  March,  1840,  the  legislature  passed 
an  act,  declaring  that  if  the  bank  should  settle  with  the 
commissioners  under  the  law  before  mentioned,  and  should 
resume  specie  payments  on  or  before  the  first  day  of  April, 
1841,  then  nothing  done  or  suffered  by  the  bank,  previous 
to  that  act,  should  in  any  way  affect  their  chartered  privi- 
leges :  S.  i.,  1840,  p.  128.  On  the  first  day  of  May, 
thereafter,  the  complainants  settled  with  the  commissioners 
agreeably  to  the  provisions  of  the  act  first  mentioned,  and 
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assigned,  transferred,  delivered,  and  set  over  to  them,  in 
payment  of  the  debt  due  to  the  state,  bills,  notes,  accounts, 
lands  and  other  property,  amounting  to  $633,567.98.  The 
following  indenture  was  thereupon  executed  by  the  com- 
missioners  on  behalf  of  the  state,  and  by  the  president 
of  the  bank  on  behalf  of  the  complainants,  which  con- 
tains the  terms  of  the  settlement : 

'^  This  indenture,  made  this  first  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty, 
between  the  president,  directors,  and  company  of  the 
Michigan  State  Bank,  of  the  first  part,  and  Eurotas  P. 
Hastings,  auditor-general,  Robert  Stuart,  treasurer,  and 
Thomas  Rowland,  secretary  of  the  state  of  Michigan, 
commissioners  for  and  on  behalf  of  »the  state  of  Michigan 
for  the  purpose  of  settling  with  the  party  of  the  first  part, 
parties  of  the  second  part,  witnesseth  : 

"  That  the  party  of  the  first  part,  for  the  purpose  afore- 
said, doth  hereby  assign,  transfer,  and  set  over  to  the  par- 
ties of  the  second  part,  all  the  beneficial  interest  of  the 
party  of  the  first  part,  in  and  to  all  the  property,  effects, 
notes,  accounts,  real  estate,  mortgage  securities,  and 
choses  in  action,  contained  in  schedule  marked  A,  here- 
unto annexed,  with  all  the  rights,  privileges  and  appurte- 
nances thereunto  belonging,  and  with  all  the  collateral 
securities  by  the  party  of  the  first  part,  held,  for  and  on 
account  of  them  or  any  of  them,  in  full  payment  and  satis- 
faction  of  all  debts  and  liabilities  of  the  party  of  the  firat 
part,  to  the  state  of  Michigan ;  subject,  nevertheless,  to  all 
and  any  discrepancies  in  the  accounts  and  demands, 
arising  from  errors  or  contingent  claims,  and  also  subject 
to  all  just  charges  of  counsel  and  expenses  heretofore 
accrued  and  hereafter  to  accrue,  upon  such  as  are  in  process 
of  collection  at  law,  or  in  chancery ;  and  the  party  of  the 
first  part  doth  hereby  authorize,  constitute  and  appoint  tlie 
parties  of  the  second  part,  and  each  of  them,  their  sue* 
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cessors  and  assigns,  or  such  other  person  as  may  be 
appointed  by  the  legislature,  the  attorneys  of  the  party  of 
the  first  port,  to  sell,  convey,  alien,  lease,  assign,  collect, 
secure,  commute  and  compromise,  all  and  singular,  the 
property  and  demands  in  said  schedule  described,  in  their 
own  names,  or  in  that  of  the  party  of  the  first  part,  but  at 
their  own  proper  costs  and  charges,  and  all  deeds,  leases 
and  acquittances  to  give,  necessary  in  the  premises,  hereby 
ratifying  and  confirming  all  their  lawful  acts  and  doings  in 
the  matters  aforesaid.  And  the  party  of  the  first  part  doth 
hereby  covenant  and  agree,  to  and  with  the  parties  of  the 
second  part,  that  it  will  grant  to  the  said  parties  of  the 
second  part,  their  agent  or  attorney,  at  all  reasonable 
times,  access  to  such  books  and  papers  connected  with  the 
property  and  demands  mentioned  in  said  schedule  A,  as 
are  or  may  be  in  its  possession,  and  as  shall  and  may  be 
necessary,  and  to  furnish  all  such  information,  from  time 
to  time,  to  the  parties  of  the  second  part,  as  they  may 
desire,  aud  the  party  of  the  first  part,  or  its  officers,  may  be 
possessed  of,  or  knowing  to,  in  the  premises. 

"  And  the  parties  of  the  second  part,  by  virtue  of  the 
authority  vested  in  them,  by  an  act  entitled  '  An  act 
authorizing  the  auditor-general,  the  state  treasurer,  and 
the  secretary  of  state,  for  the  time  being,  to  settle  with  the 
Michigan  State  Bank,'  approved  February  1st,  A.  D.  1840, 
and  by  an  act  entitled  ^  An  act  in  relation  to  the  Michigan 
State  Bank,'  approved  March  28th,  1840,  do  hereby,  in 
consideration  of  the  conveyance,  covenants  and  stipula- 
tions of  the  party  of  the  first  part,  hereinbefore  set  forth, 
fully  acquit  and  discharge  the  said  party  of  the  first  part 
from  all  claims,  debts,  dues  and  demands  against  the  said 
party  of  the  first  part,  and  in  favor  of  the  state  of  Michigan^ 
and  from  all  liability  thereon,  or  on  account  of  the  premises,. 
to  the  state  of  Michigan  aforesaid. 

^^  And  it  is  hereby  understood  by  and  between  the  par- 
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ties  of  the  first  and  second  part,  that  the  assignment  of 
the  property  and  effects  contained  in  schedule  A,  is  made 
upon  and  subject  to  the  express  condition  that  the  state  of 
Michigan  shall  imdemrdfy  and  save  harmless  the  party  of  the 
first  part,  and  their  grantors,  immediate  and  remote,  from 
and  against  the  several  claims  and  liabilities  hereinafter 
specified,  forever,  viz:  A  certain  bond  and  mortgage, 
executed  by  the  party  of  the  first  part,  to  the  Bank  of 
Michigan,  upon  their  banking  house  and  lot,  this  day  con- 
veyed by  the  party  of  the  first  part  to  the  auditor-general, 
subject  to  said  mortgage,  upon  which  there  remains  unpaid 
the  principal  sum  of  $11,250 ;  also,  a  certain  bond  and 
mortgage,  executed  by  Lansing  B.  Mizner  to  James  H. 
Wood,  dated  October  19th,  A.  D.  1888,  on  a  house  and  lot 
this  day  conveyed  by  the  party  of  the  first  part  to  the 
auditor-general,  subject  to  said  mortgage,  upon  which  the 
principal  sum  of  $1,500  remains  unpaid;  also,  a  certain 
bond  and  mortgage,  executed  by  Eurotas  P.  Hastings  to 
William  W.  Miller,  upon  lots  eight,  nine,  fifty-four  and 
fifty-five,  in  section  four,  in  the  city  of  Detroit,  this  day 
conveyed  by  the  party  of  the  first  part  to  the  auditor- 
general,  upon  which  the  principal  sum  of  $10,000  remains 
unpaid;  also,  all  and  sundry  claims  by  and  in  favor  of 
attorneys  and  agents,  for  professional  services  and  disburse- 
ments, in  and  about  the  collection  and  securing  of  all  or 
any  of  the  demands  set  forth  in  said  schedule  A,  which 
have  accrued,  or  may  hereafter  accrue,  upon  any  collateral 
securities  which  are  transferred  to  the  state  of  Michigan, 
and  more  particularly  set  forth  in  schedule  marked  B, 
hereunto  annexed.     In  testimony  whereof,"  etc. 

The  bill  states  and  charges  that  the  state  had  realized  a 
large  amount  of  money  from  the  property  so  assigned ; 
that  the  money  had  gone  into  the  state  treasury ;  that  the 
state  had  not  repudiated  the  settlement ;  that  it  had  taken 
no  measures  to  indemnify  and  save  harmless  the  complain- 
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ants  from  the  bond  and  mortgage  upon  their  banking  house 
and  lot,  executed  by  the  complainants  to  the  Bank  of 
Michigan,  and  mentioned  in  the  said  indenture,  or  from  the 
other  liabilities  therein  mentioned;  but,  that  on  the  17th 
day  of  February,  1842,  the  legislature  passed  an  act  consti- 
tuting the  auditor-general,  state  treasurer,  and  secretary 
of  state,  for  the  time  being,  trustees,  on  behalf  of  the 
state,  to  take  charge  of  the  assets  and  property  so  assigned 
to  the  state,  and  sanctioning  the  agreement  entered  into 
between  the  complainants  and  the  commissioners  under 
the  act  of  March  28, 1840,  except  so  much  thereof  as  pur- 
ported to  bind  the  state  to  indemnify  the  complainants,  or 
to  pay  or  advance  money  to  discharge  incumbrances,  or 
for  any  other  purpose ;  which  portions  of  said  agreement 
were  expressly  rejected.  The  act  also  empowered  the  trus- 
tees to  sell  or  lease  the  property,  and  to  collect,  compro- 
mise, or  extend  the  time  of  payment  of  the  debts  assigned, 
and  required,  that  the  money  which  might  be  realized 
therefrom,  should  be  paid  into  the  state  treasury,  and  used 
for  the  redemption  of  state  scrip.  {S.  L.  1842,  p.  110.) 
The  bill  then  charges  that  the  state  had  not  paid  the  bond 
and  mortgage  given  to  the  Bank  of  Michigan,  but  had 
permitted  the  same  to  be  foreclosed,  and  the  mortgaged 
property  to  be  sold  at  a  great  sacrifice  for  much  below  its 
real  value ;  and  that  it  had  refused  to  pay  off  and  satisfy 
the  balance  still  due  on  said  bond,  amounting  to  $7,000, 
for  which  the  complainants  had  been  threatened  with  a 
suit. 

The  bill  charged,  also,  that  the  state  was  insolvent  and 
unable  to  pay  its  debts ;  that  much  of  the  property  had 
been  permitted  to  become  worthless  through  inattention, 
and  many  of  th^  debts  had  been  lost  from  the  same  cause ; 
and  that  from  others,  very  large  amounts  of  money  had 
been  realized  by  the  state,  which  it  was  unwilling  to  refund 
to  the  complainants:  that  the  settlement  and  agreement 
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could  not  be  set  aside  or  repudiated  by  the  complainants^ 
because  it  was  beyond  tbe  power  of  the  state  to  place  the 
complainants  in  the  same  position  they  were  in  when  the* 
settlement  was  made;  and  that  a  large  amount  of  the  prop- 
erty so  assigned  by  the  complainants,  was  in  the  hands  of 
the  defendant,  Eurotas  P.  Hastings,  one  of  the  eommis* 
sioners ;  which  amount  was  sufficient  to  pay  the  liabilities- 
mentioned  in  the  condition  of  the  said  assignment. 

The  complainants  subsequently  filed  an  amended  bill,, 
which,  in  addition  to  the  matters  contained  in  the  original 
bill,  stated,  that  most,  if  not  all  of  the  real  estate  con- 
veyed by  virtue  of  said  settlement,  was  conveyed  to 
Eurotas  P.  Hastings,  auditor-general,  and  his  successors  in 
office,  and  had  not  been  by  him,  or  his  successors,  sold  or 
transferred ;  that  some  parcels  of  i(  had  been  leased  by 
Hastings,  and  were  producing  a  large  income,  which  was 
received  by  the  acting  auditor-general,  or  state  treasurer, 
and  appropriated  to  the  use  of  the  state ;  that  the  auditor- 
general,  Charles  G.  Hammond,  the  treasurer  of  the  state, 
John  J.  Adam,  and  the  secretary  of  the  state,  Bobert  P. 
Eldredge,  were  in  the  possession  and  control  of  many 
parcels  of  the  properly  assigned,  and  claimed  the  right  as 
trustees  under  the  act  of  February  17, 1842,  before  men- 
tioned, to  control  and  possess  all  of  the  same,  on  behalf 
of  the  state,  including  that  portion  of  the  property  which 
remained  in  the  possession  of  said  Hastings,  and  had, 
since  the  filing  of  the  original  bill,  by  virtue  of  their  pre- 
tended right,  settled  with  one  or  more  of  the  makers  of  the 
promissory  notes  so  assigned,  and  still  under  the  control  of 
said  Hastings ;  that  all  of  the  property  and  assets  assigned, 
were  in  their  possession  and  control,  except  such  as 
were  still  in  the  possession  of  said  Hastings,  and  that,  as 
trustees  as  aforesaid,  they  were  exercising  all  the  means  in 
their  power  to  convert  the  same  into  available  funds 
for  the  use  of  the  state,  regardless  of  the  condition  con* 
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tained  in  said  indenture,  and  that  no  measures  had  been 
taken  by  the  state  or  its  officers  to  fulfill  said  condition. 

The  complainants  then  aver  that  they  have  faithfully  and 
punctually  fulfilled  all  the  stipulations  on  their  part  to  be 
fulfilled,  in  and  by  said  settlement,  and  all  the  requirements 
of  the  several  acts  before  referred  to. 

The  complainants,  among  other  things,  prayed  that  the 
-defendants  might  be  adjudged  trustees  for  their  benefit,  of 
the  real  and  personal  estate  so  assigned,  and  that  so  much 
thereof  might  be  sold,  as  might  be  sufficient  to  pay  off  the 
^ebts  mentioned  in  the  condition  of  said  indenture,  and  the 
proceeds  thereof  applied  to  the  payment  of  said  debts ;  and 
that  the  complainants  might  be  saved  harmless  and  indem- 
nified therefrom.  There  was  also  a  prayer  for  general 
reliet 

To  this  bill  the  defendants  interposed  a  general  demurrer, 
which,  after  argument,  was  sustained  by  the  chancellor,  and 
the  bill  ordered  to  be  dismissed.  To  reverse  this  order, 
the  cause  was  appealed  by  the  complainants  to  this  court. 

Van  Dyke  ^  Harrington^  in  support  of  the  demurrer. 
Joy  ^  PorteTj  contra. 

Whipple,  J.,  delivered  the  opinion  of  the  court. 

The  demurrer  in  this  case  is  general,  and  puts  in  issue 
the  right  of  the  complainants  to  an  answer  upon  the  case 
made  by  the  bill. 

1.  In  support  of  the  demurrer  it  is  contended,  that,  by 
the  "  Act  to  annul  the  corporate  rights  of  certain  banks 
:and  for  other  purposes,"  approved  February  16,  1842 
^S.  L,  1842,  p,  56),  the  charter  of  the  Michigan  State  Bank 
was  unconditionally  repealed,  and  that,  therefore,  the  court 
below  had  no  jurisdiction  of  the  case,  there  being,  in  fact, 
BO  such  corporation  as  the  Michigan  State  Bank.  Whether 
the  complainants  had  a  legal  existence  after  the  date  of 
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this  repealing  act,  must  depend  upon  the  validity  of  the* 
act.  A  corporation  is  a  franchise,  which,  in  England,  is- 
created  by  royal  charter  or  by  act  of  parliament  In  the 
United  States,  corporations  are  generally  created  by  act 
of  the  legislature.  By  the  civil  law,  corporate  communi- 
ties, intended  to  be  permanent,  could  not  exist  unless 
confirmed  by  the  sovereign :  Brown^s  Civil  LaWj  101-2, 
The  power,  therefore,  of  creating  corporations,  resides  in 
the  sovereign.  In  England,  a  corporation  may  be  dis- 
solved, first,  by  act  of  parliament;  secondly,  by  loss  of  all 
its  members,  or  of  an  integral  part,  by  death  or  otherwise  ; 
thirdly,  by  the  surrender  of  its  franchises ;  and,  fourthly,, 
by  forfeiture  of  its  charter,  through  negligence  or  abuse 
of  the  privileges  conferred  by  it.  The  authority  of  parlia- 
ment to  dissolve  a  corporation,  results  from  the  theory  of 
the  British  constitution,  which  recognizes  the  omnipotency 
of  parliament.  But  the  legislative  power  of  this  state 
is  abridged  and  controlled  by  the  constitution  of  the  United 
States,  and  by  our  own  local  constitution.  Any  legislative 
act  contravening  the  provisions  of  either,  would  be  abso- 
lutely void  and  inoperative.  Does  the  act  referred  to- 
contravene  any  provision  of  either  the  federal  or  our 
state  constitution  ?  If  this  question  was  an  original  one, 
I  should  feel  bound  to  give  to  the  arguments  of  counsel 
the  most  careful  and  deliberate  consideration;  but  if 
there  is  any  one  question  more  firmly  settled  than  another, 
it  is,  that  "  a  private  corporation,  whether  civil  or  elee- 
mosynary, is  a  contract  between  the  government  and  the 
corporators ;  and  the  le^slature  cannot  repeal,  impair,  or 
alter,  the  rights  and  privileges  conferred  by  the  charter, 
against  the  consent,  and  without  the  default  of  the  corpora- 
tion, judicially  declared  and  ascertained*:"  2  Kenfs  Oom^ 
806;  4  Wheat. J  318;  6  Oranch,  88;  7  Id.,  164;  9  Jr/., 
48,  292.  If  the  question  was  now  open  for  discussion^ 
it  might   well  be  doubted   whether  the  mere  gi'ant  of  a 
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franchise^  as  in  the  present  case,  was  a  contract  within  the 
true  meaning  and  spirit  of  that  provision  of  the  constitu- 
tion of  the  United  States,  which  declares  that  "No  state 
shall  pass  any  law  impairing  the  obligation  of  contracts." 
We  might  be  permitted  to  look  beyond  the  provision 
itself,  into  the  reasons  which  led  to  its  adoption.  But 
we  have  before  had  occasion  to  remark  that  the  decisions 
of  the  Supreme  Court  of  the  United  States,  upon  all 
questions  arising  under  the  constitution,  are  final  and  con- 
clusive. They  must  bind  the  judgment,  although  the 
understanding  may  not  always  be  convinced.  If  it  were 
otherwise,  the  consequences  would  be  disastrous  in  the 
extreme.  We  should  have  a  constitution,  it  is  true,  but 
uncertainty  and  instability  would  be  impressed  upon  it, 
and  there  would  be  jarring  and  discordant  conflicts  of  deci- 
sion between  the  federal  and  state  judicial  ^tribunals.  I 
feel  bound,  therefore,  to  disregard  the  act  repealing  the 
charter  of  the  Michigan  State  Bank.  I  must  treat  it  as  void 
and  nugatory. 

2.  It  is  insisted  that  the  state  is  the  real  party  in  interest, 
and  that,  for  this  reason,  the  court  below  had  no  jurisdic- 
tion of  the  case.  The  demurrer  was  sustained  by  the 
court  below  upon  the  sole  ground  that  the  state  was,  in 
fiujt,  the  party  defendant:  Walk,  Ch.^  9.  And  as  the 
chancellor  gave  no  opinion  upon  the  several  other  points 
raised  by  the  case,  and  which,  it  is  understood,  were  argued 
before  him,  it  is  fair  to  presume  that  he  entertained  a 
strong  conviction  of  the  correctness  of  his  views  upon  this 
single  question.  This  consideration  alone  has  induced  me 
to  give  to  this  point  a  very  full  and  careful  examination, 
the  result  of  which  has  been  the  undoubting  conviction, 
that,  notwithstanding  the  state  is  directly  interested  in 
the  event  of  this  suit,  yet  this  circumstance  constituted 
no  objection  to  the  jurisdiction  of  the  Court  of  Chancery, 
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and  that  the  demurrer  cannot  be  sustained  upon   this 
ground. 

The  principle  is  well  settled  that,  while  a  state  may  sue, 
it  cannot  be  sued  in  its  own  courts,  unless,  indeed,  it  con- 
sents to  submit  itself  to  their  jurisdiction.  This  is  done 
in  cases  where  the  state  claims  something  in  opposition  to 
a  claim  set  up  by  an  individual,  and  where  the  contro- 
versy depends  upon  the  solution  of  legal  principles  involved 
in  intricacy  and  doubt  These  questions  can  be  best  deter- 
mined by  the  judiciary ;  and  an  act  of  the  legislature,  con- 
ferring jurisdiction  upon  the  courts  in  the  particular  case, 
is  the  usual  mode  by  which  the  state  consents  to  submit 
its  rights  to  the  judgment  of  the  judiciary.  The  method, 
at  common  law,  of  obtaining  possession  or  restitution  from 
the  crown,  of  real  or  personal,  property,  is  by  what  is 
termed  a  petition  of  right;  and  Blackstone  states  the 
general  rule  thus :  "  If  any  man  has,  in  point  of  prop- 
erty, a  just  demand  upon  the  king,  he  must  petition  him 
in  his  Court  of  Chancery,  where  his  chancellor  will  admin- 
ister right  as  matter  of  grace,  though  not  upon  compul- 
sion:" 1  BL  Com.y  203.  This  is  consonant  to  what  is 
laid  down  by  writers  on  natural  and  public  law.  Puffen- 
dorf  says  that,  '^  a  subject,  so  long  as  he  continues  a  sub- 
ject, hath  no  way  to  oblige  his  prince  to  give  him  his  due 
where  he  refuses  it;  though  no  wise  prince  will  ever  refuse 
to  stand  to  a  lawful  contract.  And,  if  the  prince  g^vcs 
the  subject  leave  to  enter  an  action  against  him  upon  such 
contract  in  his  own  court,  the  action  itself  proceeds  rather 
upon  natural  equity,  than  upon  the  municipal  laws.  For 
the  end  of  that  action  is,  not  to  compel  the  prince  to 
observe  the  contract,  but  to  persuade  him  :"  2  Pet  Cond.^ 
646.  It  is  useless,  however,  to  multiply  authorities 
upon  the  question  as  to  whether  a  state  can  be  sued  in 
its  own  courts.  The  only  remedy  for  a  party  who  has 
entered  into  a  contract  with  a  state,  is  by  an  appeal  to  the 
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legislature,  who,  it  is  fair  to  presume,  will,  from  motives  of 
public  duty,  make  provision  for  its  full  execution,  and  do 
*mple  justice  to  the  party  with  whom  it  may  have  con- 
tracted ;  or  else  refer  the  case  to  the  decision  and  judg- 
ment of  the  judiciary,  by  a  special  legislative  enactment. 

The  real  question  for  us  to  determine  is,  what  is  to  be 
xinderstood  by  the  rule,  admitted  by  both  parties  to  be  well 
established,  that  a  state  cannot  be  sued  in  its  own  courts ;  or, 
in  other  words,  that  a  suit  cannot  be  instituted  against  a 
«tatein  its  own  courts.  On  the  part  of  the  defendants  it 
is  contended,  that  although  the  state  is  not,  and  could  not 
have  been  made  a  'party  to  the  record^  yet  the  bill,  on  its 
face,  shows  that  the  state  is  the  party  in  interest ;  and  this 
being  the  case,  the  court  can  no  more  take  jurisdiction, 
than  it  could  have  done,  had  the  state  been  made  a  party 
defendant  to  the  bill,  and  appeared  in  that  character  upon 
the  record.  On  the  other  hand,  it  is  contended  on  the 
part  of  the  complainants,  that  in  cases  where  jurisdiction 
depends  upon  the  party,  it  is  the  party  named  in  the  record  ; 
and  that  the  court  will  not,  upon  a  question  of  jurisdiction, 
stop  to  inquire  as  to  the  interest  of  third  persons,  not 
named  in  the  record,  and  who  may  be  affected  by  the 
judgment  or  decree. 

Can  it  be  said  that  a  person  is  sued,  or  that  a  suit  has 
been  instituted  against  a  person,  when  such  person  is  not 
named  as  a  party  defendant  in  the  proceedings  in  a  cause, 
:and  does  not  appear  in  that  character  upon  the  record  ? 
I  apprehend  not.  Can  a  person,  in  a  suit  at  law,  be  con- 
sidered as  a  party  defendant,  unless  his  name  appears  as 
«uch  in  the  writ,  declaration,  and  other  pleadings  filed  in 
the  orderly  and  regular  course  prescribed  by  law  for  con- 
ducting suits,  and  the  practice  of  courts  ?  He  certainly 
<»nnot.  Can  a  person  be  considered  as  a  party  defendant 
in  a  suit  in  chancery,  unless  he  is  made  such  party  in  the 
bill,  and  in  the  process  by  which  defendants  are  legally 
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brought  into  court  ?  I  think  not,  I  have  in  vain  searched 
for  a  case  in  the  English  books,  where  a  person  has  been 
regarded  as  a  party  to  a  suit,  who  is  not  made  one  by  the 
proceedings  in  the  case,  and  does  not  appear  as  a  party  in 
the  record.  The  record  in  all  cases  is  to  determine  who 
are  parties  to  a  case.  In  this  case  nothing  appears  on  the 
record  to  show  that  the  state  is,  in  a  legal  and  technical 
sense,  a  party  defendant.  But,  it  is  said  that  the  interest 
of  the  present  defendants  is  merely  nominal,  and  that  the 
state  is  the  real  party  in  interest,  and  of  consequence  the 
real  party  to  the  record.  The  determination  of  this  ques- 
tion must  depend  upon  the  facts  stated  in  the  bill,  and  the 
law  arising  upon  those  facts.  It  may  be  that  this  assump- 
tion of  counsel  is  not  warranted  by  the  law  and  the  facts. 
It  may  turn  out,  that,  in  point  of  law,  the  state  are  not 
exclusively  interested  in  the  case ;  that  they  have  no  right- 
ful interest  in  the  subject  matter  of  this  suit ;  and  that  the 
present  defendants  are  not  merely  nominal,  but  real  par- 
ties in  interest.  But,  before  entering  upon  an  extended 
examination  of  these  questions,  let  it  be  assumed  that  the 
state  has  a  direct  legal  interest  in  the  subject  matter  of  the 
suit,  and  of  course  in  its  result.  Does  it  necessarily  follow 
that  the  court  below  had  no  jurisdiction  of  the  case  ? 
The  act  of  17th  February,  1842  {S.  L.  1842,  p.  110), 
provides  that  the  trustees  therein  named,  should,  in  behalf 
of  the  state,  take  charge  of  the  assets  assigned  by  the 
Michigan  State  Bank,  with  power  to  lease,  sell,  or  convey 
the  same ;  and  to  pay  into  the  treasury  the  moneys  they 
may  collect,  to  be  used  for  the  redemption  of  state  scrip. 
The  defendants,  it  is  alleged  in  the  bill,  have  now  in 
their  possession  a  large  amount  of  the  assets  so  assigned, 
and  assume  to  hold  and  control  the  same  by  virtue  of  the 
act  aforesaid.  The  right  of  the  defendants,  therefore,  to 
hold,  control,  and  dispose  of  the  assets  in  question,  is 
based  upon   that  act.     It  is   fair  to  presume,  then,  that 
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the  defendants  will  carry  into  effect  its  provisions ;  indeed^ 
it  is  charged  in  the  bill,  that  they  have  converted  into 
money  a  large  portion  of  the  assets,  ar\d  are  disposing  of 
the  same  from  time  to  time.  Now,  suppose  that  the  act 
under  which  the  defendants  claim  the  right  to  hold  these 
assets,  is  nugatory  and  void.  It  would  follow,  as  a  neces- 
sary legal  inference,  that  their  possession  is  tortious  and 
their  acts  void.  Suppose,  also,  that  it  should  appear  that 
the  state,  at  the  time  the  act  referred  to  was  passed,  had,, 
in  point  of  law,  no  interest  or  property  in  those  assets. 
Would  it  be  contended,  under  such  a  state  of  things,  that 
the  preventive  justice  of  the  country  could  not  be  invoked 
by  the  complainants,  to  stay  the  proceedings  of  the 
defendants,  under  the  other  averments  contained  in  the 
bill?  It  could  not  be  contended,  although  the  state 
were  not  a  party  to  the  record.  The  state  need  not  be. 
made  a  party  to  the  record,  for  the  reason  that  it  would  not^ 
in  the  supposed  case,  have  any  legal  interest  in  the  subject 
matter  of  the  suit ;  but,  if  a  legal  interest  did  actually 
exist,  it  could  not  be  made  a  party,  for  the  reason  that  a 
state  eannot  be  sued.  But  shall  it  be  said  that  there  is  no- 
power  to  stay  the  arm  of  a  state  officer,  acting  under  the 
authority  of  a  law  which  is  void  ?  Must  a  party  against 
whom  the  blow  is  aimed,  await  calmly  until  that  blow  is^ 
actually  struck,  and  then  seek  a  remedy,  when  that  remedy 
would  be  utterly  inefficient  ?  Not  so  is  the  law.  Upon 
a  case  made  by  a  bill,  showing  the  entire  want  of  author-- 
ity  on  the  part  of  an  officer  to  do  an  act,  which  act,  when 
actually  done,  would  leave  the  injured  party  remediless,  a 
court  of  equity  would  grant  its  injunction  to  ward  oft* 
the  blow,  although  the  state  might  be  directly  interested 
in  having  the  act  done.  To  illustrate  my  views  upon  thi& 
point :  the  state  claims  title  to  a  tract  of  land,  rendered 
valuable,  chiefly  in  consequence  of  the  timber  growing  on 
it;  suppose  the  state  were  to  put  the  land  in  possession  of 
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«n  agent,  with  instructions  to  cnt  down  the  timber,  and 
4ippropriate  it  to  the  uses  designated  by  the  state.  Sup- 
pose one  of  its  citizens,  claiming  title  to  the  land  under  a 
grant  from  the  state,  should  file  his  bill,  showing  himself 
the  legal  owner  of  the  land,  under  a  title  derived  directly 
from  the  state,  and  charging  upon  the  agent  of  the  state 
thus  engaged  under  its  authority,  acts  which  amount  to 
waste.  Would  a  court  of  chancery  refuse  its  interposition, 
because  the  defendants,  who  were  committing  the  wrong 
4trnd  destroying  the  inheritance,  were  acting  under  the 
authority  of  the  state,  and  because  the  state,  which  has  an 
interest  in  the  case,  is  not  and  could  not  be  made  a  party  ? 
I  think  not.  But  suppose,  after  the  timber  has  been  actu- 
4illy  cut  and  severed  from  the  freehold,  the  claimant  should 
bring  replevin  or  detinue  against  the  agent  of  the  state, 
who  was  in  actual  possession  of  the  timber.  Would  a 
-court  of  law  dismiss  the  cause  for  want  of  jurisdiction, 
4ipon  proof  of  the  fact  that  the  defendant  was  acting  under 
the  authority  of  the  state,  and  that  the  timber  was  the 
property  of  the  state,  that  the  state  was  directly  interested 
in  the  event  of  the  suit  ?  I  apprehend  not,  and  that  in  this, 
AS  in  other  cases,  the  court  would  impose  upon  the  defend- 
ant the  necessity  of  establishing  his  defense  by  evidence. 
Again :  Suppose  that  instead  of  treating  the  agent  as 
s,  tort  feasor,  the  claiment  would  waive  the  tort  and 
bring  assumpsit  for  money  held  by  him  and  arising  from 
the  sale  of  the  timber,  under  the  authority  of  the  state. 
Would  a  court  of  law  turn  thie  plaintiff  out  of  court 
because  the  state  claimed  the  money  ?  I  apprehend  not. 
I  might  multiply  such  illustrations  indefinitely,  but  will 
'Content  myself  with  one  or  two  others,  which  are  familiar 
to  our  courts,  and  of  frequent  occurrence.  Suppose  the 
«tate,  having  obtained  a  judgment  against  A,  levies  an 
•execution,  founded  on  the  judgment,  upon  property  owned 
by  B ;    the  oflicer  making  the  levy  refuses  to   recognize 
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the  claim  of  B,  who  thereupon  brings  replevin  for  the  prop* 
ertj ;  the  officer  appears  and  justifies  under  the  judgment 
and  execution ;  but  these  show  that  the  state  is  the  real 
party  in  interest ;  would  the  court,  for  this  reason,  assume 
that  they  had  no  jurisdiction  of  the  cause  7  I  take  it  not. 
They  would  say  to  the  officer  that  his  process  commanded 
him  to  take  the  property  of  the  judgment  debtor,  and  not 
of  a  stranger,  and  that  his  acts  were  void.  An  individual 
imports  goods  from  a  foreign  country,  which  the  collector 
of  a  port  claims  are  liable  to  duty ;  this  is  denied  by  the 
importer.  In  order  to  obtain  possession  of  the  goods,  how* 
ever,  he  pays  to  the  collector  the  amount  of  duty  demanded^ 
protesting  against  its  validity ;  an  action  is  brought  by  the 
importer  against  the  collector,  to  recover  back  the  money 
thus  illegally  demanded  by  the  collector,  and  by  him  paid. 
It  is  quite  clear,  that,  in  such  a  case,  the  real  parties  in 
interest  are  the  importer  and  the  United  States ;  and  yet  the- 
courts  are  in  the  daily  habit  of  entertaining  jurisdiction  in 
such  cases.  The  illustration  is  a  very  striking  one  in  favor 
of  the  position,  that  it  is  the  party  to  the  record,  and  not 
the  interest  of  strangers  to  that  record  in  the  subject 
matter  of  the  suit,  which  determines  the  question  of  juris- 
diction* 

I  am  not,  however,  driven  to  the  necessity  of  relying^ 
upon  my  own  erring  judgment  in  determining  this  ques* 
tion  of  jurisdiction,  but  draw  support  from  a  case  of  much 
celebrity  which  is  familiar  to  the  mind  of  every  lawyer — 
I  mean  the  came  of  Osbom  v.  The  Bank  of  the  United  States y, 
9  Wheat  J  788.  I  propose  to  examine  that  case  some* 
what  critically,  as  I  think  it  settles  conclusively  two  ques- 
tions decided  in  the  case  at  bar.  The  Bank  of  the  United 
States  exhibited  their  bill  in  the  Circuit  Court  of  the  United 
States,  for  the  district  of  Ohio,  praying  that  Osborn,  the 
auditor  of  the  state,  might  be  restrained  by  injunction 
from  proceeding  against  the  bank,  under  an  act  of  the  state 
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of  Ohio,  entitled  "An  act  to  levy  and  collect  a  tax  from  all 
banks,  and  individuals,  and  companies  and  associations  of 
individuals,  that  may  transact  banking  business  in  this 
Btate,  without  being  allowed  to  do  so  by  the  laws  thereof." 
This  act,  after  reciting  that  the  Bank  of  the  United  States 
pursued  its  operations  contrary  to  the  laws  of  the  state 
enacted  that  if,  after  the  first  day  of  the  following  Septem- 
ber, the  said  bank,  or  any  other,  should  continue  to  trans- 
act business  in  the  state,  it  should  be  liable  to  an  annual 
tax  of  |5,000  on  each  office  of  discount  and  deposit;  and 
that,  on  the  fifteenth  day  of  September,  the  auditor  should 
charge  such  tax  to  the  bank,  and  should  make  out  his  war- 
rant, under  his  seal  of  office,  directed  to  any  person,  com- 
manding him  to  collect  the  said  tax,  etc.  The  bill,  aft;er 
reciting  this  act,  stated  that  Osborn  was  the  auditor  of 
the  state,  and  gave  out,  etc.,  that  he  would  execute  the  said 
act.  Upon  this  bill  an  order  was  made,  awarding  an 
injunction,  etc.,  which  was  served  on  Osborn  and  one 
Harper,  on  the  18th  of  September.  The  affidavit  of  the 
officer  who  served  the  injunction,  stated  that  he  served  the 
same  on  Harper,  while  on  his  way  to  Columbus  .with  the 
money  and  funds  on  which  the  same  were  to  operate,  as  he 
understood;  and  that  the  writ  was  served  on  Osborn 
before  Harper  reached  Columbus. 

A  supplemental  and  amended  bill  was  afterwards  filed 
in  September,  1820,  making  new  parties.  The  amended 
bill  charged,  that  subsequent  to  the  service  of  the  injune* 
tion  and  subpoena.  Harper,  who  was  employed  by  Osborn 
to  collect  the  tax,  proceeded  to  the  office  of  the  bank,  in 
Chillicothe,  and  took  therefrom  $100,000  in  specie  and 
bank-notes,  belonging  to,  or  in  deposit  with,  the  plaintiff'; 
that  this  money  was  delivered  to  one  Curry,  who  was  the 
treasurer  of  the  state,  or  to  the  defendant,  Osborn,  both  of 
whom  had  notice  of  the  seizure,  and  paid  no  considera- 
tion therefor,  but  received  it  to  keep  it  a  safe  deposit; 

838 


FIRST  CIRCUIT.  JANUARY  TERM,  1844  243 


Michicran  State  Bank  v.  Hastliigs. 


that  Curry  kept  the  money  until  he  delivered  it  over  to  one 
Sullivan,  his  successor  in  office;  and  that  neither  Curry 
nor  Sullivan  held  the  money  in  their  character  as  treas- 
urer, hut  as  individuals.  The  bill  prayed  that  Osbom, 
Curry  and  Sullivan,  in  their  official  and  private  characters, 
and  Harper,  might  be  made  defendants,  and  enjoined  from 
using  or  paying  away  the  money  taken  from  the  bank,  and 
that  the  money  be  returned,  etc.  Curry  filed  his  answer, 
admitting,  that  Harper  delivered  to  him  on  the  20th  of 
September,  1819,  the  sum  of  |98,000,  the  amount  of  the 
tax  levied  upon  the  bank,  and  that  he  passed  the  same  to 
the  credit  of  the  state  as  revenue,  but  in  fact  kept  it 
separate  from  other  moneys  until  January  or  February, 
1820,  when  the  moneys  in  the  treasury  were  seized  upon 
by  a  committee  of  the  house  of  representatives ;  that  soon 
after  he  delivered  over  the  said  moneys  to  Sullivan,  his 
successor,  and  took  his  receipt  for  the  same.  The  answer 
of  Sullivan,  among  other  things,  admits  that  he  gave  a 
receipt  to  the  treasurer  for  the  |98,000,  and  held  it  only  as 
state  treasurer.  The  cause  was  heard  upon  the  bill,  and 
the  answers  of  Curry  and  Sullivan,  and  a  decree  was  made, 
directing  the  restoration  of  the  money  to  the  bank ;  from 
which  decree  an  appeal  was  taken  to  the  Supreme  Court  of 
the  United  States. 

The  cause  was  argued  with  uncommon  power  and 
ability  by  eminent  counsel,  and  a  learned  opinion  was  pro- 
nounced by  the  late  Chief  Justice  Marshall. 

Among  other  grounds,  the  appellants  claimed  that  the 
decree  ought  to  be  reversed,  because,  if  any  case  was 
made  by  the  bill  proper  for  the  interference  of  a  court 
of  chancery,  it  was  against  the  state  of  Ohio,  in  which 
case  the  Circuit  Court  could  not  exercise  jurisdiction. 
The  reasoning  of  the  chief  justice  upon  this  point  is  as 
follows : 

"  The  bill  is  brought,  it  is  said,  for  the  purpose  of  pro- 
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tecting  the  bank  in  the  exercise  of  a  franchise,  granted  by 
a  law  of  the  United  States,  which  francliise  the  state  of 
Ohio  asserts  a  right  to  invade,  and  is  about  to  invade.  It 
prajs  the  aid  of  the  court  to  restrain  the  officers  of  the 
state  from  executing  the  law.  It  is,  then,  a  controversy^ 
between  the  bank  and  the  state  of  Ohio.  The  interest  of  the 
state  is  direct  and  immediate,  not  consequential.  The 
process  of  the  court,  though  not  directed  against  the  state 
by  name,  ajrts  directly  upon  lY,  by  restraining  its  officers. 
The  process,  therefore,  is  substantiaUt/j  though  not  in  fomiy 
against  the  statCj  and  the  court  ought  not  to  proceed  without 
making  the  state  a  party.  If  this  cannot  be  done,  the  court 
cannot  take  jurisdiction  of  the  cause." 

'^  The  full  pressure  of  this  argument "  (says  the  chief 
justice)  ^4s  felt,  and  the  difficulties  it  presents  are 
acknowledged.  The  direct  interest  of  the  state  in  the  suiij  as 
broughty  is  admitted;  and,  had  it  been  in  the  power  of  the 
bank  to  make  it  a  party,  perhaps  no  decree  in  the  cause 
ought  to  have  been  pronounced,  until  the  state  was  before 
the  court.  But  this  was  not  in  the  power  of  the  bank. 
The  eleventh  amendment  of  the  constitution  has  exempted 
a  state  from  the  suits  of  citizens  of  other  states,  or  aliens; 
and  the  very  difficult  question  is  to  be  decided,  whether,  io 
such  a  case,  the  court  may  act  upon  the  agents  of  the  state^ 
and  on  the  property  in  their  hands." 

^^  The  state  of  Ohio  denies  the  existence  of  this  power, 
and  contends,  that  no  preventive  proceedings  whatever, 
or  proceedings  against  the  very  property  which  may  have 
been  seized  by  the  agent  of  a  state,  can  be  sustained  against 
such  agent,  because  they  would  be  substantially  against  the 
state  itself,  in  violation  of  the  eleventh  amendment  of  the 
constitution." 

^'The  appellants  admit,  that  the  jurisdiction  of  the 
court  is  not  ousted  by  any  incidental  or  consequential 
interest  which  a  state  may  have  in  the  decision  to  be  made. 
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but  is  to  be  considered  as  a  party  when  the  decision  acts 
directly  and  immediately  upon  the  state,  through  its 
oflScers." 

'^  If  this  question  were  to  be  determined  on  the  authority 
of  English  decisions,  it  is  believed  that  no  case  can  be 
adduced,  where  any  person  has  been  considered  as  a  party^ 
who  is  not  made  so  in  the  record/' 

After  citing  many  instances  to  show  that  the  Circuit 
Courts  of  the  United  States  would  exercise  jurisdiction  in 
cases  where  a  state  had  a  real  interest,  notwithstanding  the 
inhibition  contained  in  the  eleventh  amendment  of  the  con- 
stitution, the  chief  justice  thus  states  the  opinion  of  the 
court :  ^^  It  may,  we  think,  be  laid  down  as  a  rule  which 
admits  of  no  exception,  that,  in  all  cases  where  jurisdic- 
tion depends  on  the  party,  it  is  the  party  named  in  the 
record." 

I  think  this  case  furnishes  an  unanswerable  argument 
to  the  objection  taken  by  the  defendants  to  the  jurisdiction 
of  the  court,  grounded  on  the  allegation  that  the  state  is 
substantially  the  party  in  interest.  For,  if  the  Circuit 
Court  of  the  United  States,  notwithstanding  the  positive 
restriction  contained  in  the  amendment  referred  to,  could 
assume  jurisdiction  in  a  case  where  a  state  had  a  direct 
and  immediate  interest  in  the  event  of  the  suit,  I  know  of 
no  reason  why  a  court  of  chancery  may  not,  in  a  proper 
case,  exercise  a  like  jurisdiction  where  the  restraint  is 
imposed,  not  by  the  constitution  or  a  positive  law,  but  by 
the  general  principles  of  the  public  or  municipal  law.  If^ 
in  the  case  from  which  I  have  freely  quoted,  the  Circuit 
Court  of  the  United  States,  upon  the  facts  disclosed  in  the 
bill,  could  interpose,  by  injunction,  and  finally  decree 
restitution  of  money  in  the  actual  custody  of  the  treasurer 
of  the  state  of  Ohio,  I  know  of  no  reason  why  the  Court 
of  Chancery  in  this  state  might  not  exercise  jurisdictioa 
in  the  present  case,  and  grant  the  relief  prayed  for,  if 
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warranted  by  the  facts  stated  in  the  bill,  and  which  are 
admitted  by  the  demurrer. 

In  the  case  last  cited,  the  appellants  claimed,  also,  that 
the  appeal  ought  to  be  dismissed,  because  the  case  made  in 
the  bill  did  not  warrant  the  interference  of  a  court  of 
chancery.  ^^  In  examining  this  question,"  the  chief  justice 
remarks,  ^^  it  is  proper  that  the  court  should  consider  the 
real  case  and  its  actual  circumstances.  The  original 
bill  prays  for  an  injunction  against  Ralph  Osborn,  auditor 
of  the  state  of  Ohio,  to  restrain  him  from  executing  a  law 
of  that  state,  to  the  great  oppression  and  injury  of  the 
complainants,  and  to  the  destruction  of  rights  and  privi- 
leges conferred  upon  them  by  their  charter,  and  by  the 
constitution  of  the  United  States.  The  true  inquiry  is, 
whether  an  injunction  can  be  issued  to  restrain  a  person, 
who  is  a  state  officer ^  from  performing  any  official  act  enjoined 
by  statute,  and  whether  a  court  of  equity  can  decree  resti- 
tution, if  the  act  be  performed.  In  pursuing  this  inquiry, 
it  must  be  assumed,  for  the  present,  that  the  act  is  uncon- 
stitutional, and  furnishes  no  authority  or  protection  to  the 
officer  who  is  about  to  proceed  under  it.  This  must  be 
assumed,  because,  in  the  arrangement  of  his  argument, 
the  counsel  who  opened  the  cause,  has  chosen  to  reserve 
that  point  for  the  last,  and  to  contend  that,  though  the 
law  be  void^  no  case  is  made  out  against  the  defendants. 
We  suspend,  also,  the  consideration  of  the  question, 
whether,  the  interest  of  the  state  of  Ohio,  as  disclosed 
in  the  bill,  shows  a  want  of  jurisdiction  in  the  Circuit 
Court,  which  ought  to  have  arrested  its  proceedings." 
"  The  sole  inquiry,  for  the  present  is,  whether,  strip- 
ping the  case  of  these  objections,  the  plaintiffs  below 
were  entitled  to  relief  in  a  court  of  equity,  against  the 
defendants,  and  to  the  protection  of  an  injunction.  The 
appellants  expressly  waive  the  extravagant  proposition  that 
a  void  act  can  afford  protection  to  the  person  who  executes 
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it,  and  admit  the  liability  of  the  defendants  to  the  plain- 
tifisy  to  the  extent  of  the  injury  sustained,  in  an  action  at 
law.  The  question,  then,  is  reduced  to  the  single  inquiry, 
whether  the  case  is  cognizable  in  a  court  of  equity." 
After  reviewing  the  facts  of  the  case,  and  the  'causes  which 
justify  courts  of  equity  in  interposing  their  authority  for 
the  protection  of  private  rights,  the  chief  justice  proceeds 
to  consider  the  objection  made  by  the  defendants  in  the 
court  below,  grounded  on  the  fact  that  the  party  interested 
was  not  before  the  court,  and  that,  therefore,  the  court 
could  make  no  decree.  Upon  this  point  he  says :  ^^  If  the 
state  of  Ohio  could  have  been  made  a  party  defendant,  it 
asLU  scarcely  be  denied,  that  this  would  be  a  strong  case  for 
an  injunction.  The  objection  is,  that,  as  the  real  party  can- 
not be  brought  before  the  court,  a  suit  cannot  be  sustained 
against  the  agents  of  that  party;  and  cases  have  been  cited 
to  show  that  a  court  of  chancery  will  not  make  a  decree, 
unless  all  those  who  are  substantially  interested,  be  made 
parties  to  the  suit" 

"  This  is  certainly  true,  where  it  is  in  the  power  of  the 
plaintifl'  to  make  them  parties ;  but  if  the  person  who  is 
the  real  principal,  the  person  who  is  the  true  source  of  the 
mischief,  by  whose  power  and  for  whose  advantage  it  is 
done,  be  himself  above  the  law,  be  exempt  from  all  judicial 
process,  it  would  be  subversive  of  the  best  established 
principles,  to  say  that  the  laws  could  not  afford  the  same 
remedies  against  the  agent  employed  in  doing  the  wrong, 
wliich  they  would  afford  against  him,  could  his  principal 
bo  joined  in  the  suit.  It  is  admitted,  that  the  privilege  of 
the  principal  is  not  communicated  to  the  agent;  for  the 
appellants  acknowledge  that  an  action  at  law  would 
lie  against  the  agent,  in  which  full  compensation  ought  to 
be  made  for  the  injury.  It  being  admitted,  then,  that  the 
agent  is  not  privileged  by  his  connection  with  his  principal, 
that  he  is  responsible  for  his  own  act,  to  the  full  extent  of 
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the  injniy,  why  should  not  the  preventive  power  of  the 
court  also  be  applied  to  him  7  Why  may  it  not  restrain  him 
from  the  commission  of  a  wrong,  which  it  would  punish 
him  for  committing?  We  put  out  of  view  the  character  of 
the  principal  as  a  sovereign  state,  because  that  is  made  a 
distinct  point,  and  consider  the  question  singly  as  respects, 
the  want  of  parties.  Now,  if  the  party  before  the  court 
would  be  responsible  for  the  whole  injury,  why  may  he 
not  be  restrained  from  its  commission,  if  no  other  party  can 
he  brought  before  the  court f"  Again,  "  Will  it  be  said,  that 
the  action  of  trespass  is  the  only  remedy  given  for  this 
injury?  Can  it  be  denied,  that  an  action  on  the  case,  for 
money  had  and  received  to  the  plaintiff's  use,  might  be 
maintained?  We  think  it  cannot;  and  if  such  an  action 
might  be  maintained,  no  plausible  reason  suggests  itself 
to  us,  for  the  opinion,  that  an  injunction  may  not  be 
awarded  to  restrain  the  agent  with  as  much  propriety  as  it 
might  be  awarded  to  restrain  the  principal,  could  the  prin- 
cipal be  made  a  party." 

This  opinion  establishes  the  following  propositions : 

1.  That  the  rule  which  prohibits  a  court  of  chancery 
from  making  a  decree,  until  all  those  who  are  substantially 
interested,  be  made  parties  to  the  suit,  is  inapplicable  to  a 
case,  when  it  is  not  in  the  power  of  the  complainant  to 
make  them  parties. 

2.  If,  in  such  a  case,  the  defendant  be  a  mere  agent,  and 
not  privileged  by  his  connection  with  his  principal,  and 
would  be  responsible  in  a  court  of  law  for  the  whole  injury^ 
the  preventive  power  of  a  court  of  chancery  may  be  applied 
to  him  in  a  proper  case* 

8.  That  if  an  action  of  trespass  would  have  lain  against 
the  defendants  in  that  case,  then  case  would  also  lie  for 
money  had  and  received. 

And  with  respect  to  the  circumstances  which  would 
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4iathoriz6  an  injunction,  the  chief  jastice  decides,  that  it 
^ill  issue : 

(1)  To  restrain  an  agent  from  paying  over  to  his  prin- 
cipal, if  that  principal  would  not  be  amenable  to  the  law. 

(2)  In  cases  where  the  agent  could  not  make  compen- 
sation for  the  injury. 

(8)    In  cases  where  the  injury  would  be  irreparable. 

Applying  to  the  case  before  them,  these  principles,  the 
Supreme  Court  of  the  United  States  determined  that,  as 
the  defendants  took  and  held  the  money  in  controversy, 
without  authority,  and  would  be  liable  for  the  whole 
Amount  in  an  action  at  law,  the  remedy  by  bill  in  equity 
was  apt  and  proper ;  and  decreed  restitution. 

Believing,  then,  that  the  case  of  Osbom  v.  The  Bank  of 
4he  United  States  establishes  incontrovertibly  the  right  of 
the  court  of  chancery  to  take  jurisdiction  of  the  present 
case,  notwithstanding  the  state  is  a  party  in  interest ;  and 
that  its  jurisdiction  is  not  ousted  for  the  reason  that  the 
«tate  is  not,  and  cannot  be  made  a  party ;  it  only  remains 
for  us  to  determine,  whether,  in  the  exercise  of  its  juris- 
diction, the  court  ought  to  make  a  decree  against  the 
defendants.  This  brings  me  to  an  examination  of  the 
merits  of  the  case. 

3.  Whether  the  complainants  are  entitled  to  relief,  must 
depend  upon  the  facts  stated  in  the  bill,  and  which  are 
iulmitted  by  the  demurrer.  These  facts  are  somewhat 
complicated,  and  would  savor  of  affectation  not  to  admit 
that  the  law  arising  upon  the  facts  is  involved  in  some 
obscurity,  arising,  principally,  from  the  misapplication  of 
well  established  general  principles,  by  elementary  writers, 
And  in  adjudged  cases. 

To  proceed  understandingly,  it  becomes  necessary  to 
examine  and  determine,  with  accuracy,  the  true  legal  im- 
port of  the  agreement  entered  into  between  the  complain- 
ants and   the  commissioners  or  agents  appointed  by  the 
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state,  to  effect  a  settlement  with  the  Michigan  State  Bank^ 
in  order  to  define  the  legal  rights  of  the  parties  to  that 
agreement.  By  referring  to  the  indenture,  it  appears  that 
the  bank,  for  the  purpose  of  settling  with  the  state^ 
assigned  to  Eurotas  P.  Hastings,  auditor-general,  Kobert 
Stuart,  state  treasurer,  and  Thomas  Rowland,  secretary  of 
state,  all  the  interest  in  and  to  the  property,  real  estate^ 
choses  in  action,  etc.,  mentioned  and  set  forth  in  a  sched- 
ule annexed  to  the  indenture,  and  constituted  the  said 
Hastings,  Stuart  and  Rowland,  or  such  other  persons 
as  the  legislature  might  appoint,  their  attorneys,  to  sell,, 
convey,  alien,  lease,  assign,  collect,  secure,  commute  and 
compromise  the  property  and  demands  in  the  said  schedule 
described,  in  their  own  names  or  in  the  name  of  the 
bank,  ratifying  and  confirming  all  their  lawful  acts  and 
doings.  The  bank  also  covenanted  with  the  said  com- 
missioners, to  grant  to  them,  their  agent  or  attorney^ 
access  to  such  books  and  papers  connected  with  the  prop- 
erty and  demands  aforesaid  as  might  be  in  their  posses- 
sion, etc.  a 

In  consideration  of  which,  the  commissioners  on  their 
part  agreed  to  receive  the  said  property  mentioned  in  the 
schedule  annexed  to  said  assignment,  in  full  payment  and 
satisfaction  of  all  debts  and  liabilities  of  the  bank  to  the 
state,  and  did,  in  and  by  said  indenture,  acquit  and  dis- 
charge the  bank  from  all  claims,  debts,  dues  and  demands 
against  them  and  in  favor  of  the  state,  and  from  all  liabil- 
ity thereon.  The  following  clause  then  appears  in  the 
indenture :  "  And  it  is  hereby  understood  by  and  between 
the  parties  of  the  first  and  second  part,  that  the  assign- 
ment of  the  property  and  effects  contained  in  said  schedule 
A,  is  made  upon  and  subject  to  the  express  condition,  that 
the  state  of  Michigan  shall  indemnify  and  save  harmless 
the  party  of  the  first  and  their  grantors,  immediate 
and  remote,  from  and  against  the  claims  and  liabilities 
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hereinafter  specified,  forever,  viz:  a  certain  bond  and 
mortgage  executed  by  the  party  of  the  first  part,  to  the 
Bank  of  Michigan,  upon  their  banking  house  and  lot,  this 
day  conveyed  by  the  party  of  the  first  part,  to  the  auditor- 
general,  subject  to  said  mortgage,  upon  which  there 
remains  unpaid  the  principal  sum  of  |11,210 ;  also,  a  cer- 
tain bond  and  mortgage  executed  by  Lansing  B.  Mizner 
to  James  H.  Wood,  dated  October  19,  1888,  on  a  house 
and  lot  this  day  conveyed  by  the  party  of  the  first  part, 
to  the  auditor-general  subject  to  said  mortgage,  upon 
which  the  principal  sum  of  $1,500  remains  unpaid ;  also, 
a  certain  bond  and  mortgage,  executed  by  Eurotas  P. 
Hastings  to  William  W.  Miller,  upon  lots  eight,  nine,  fifty- 
four,  and  fifty-five,  in  section  four  in  the  city  of  Detroit, 
this  day  conveyed  by  the  party  of  the  first  part,  to  the 
auditor-general,  upon  which  the  principal  sum  of  $10,000 
remains  unpaid ;  also,  all  and  sundry  claims  by  and  in 
favor  of  attorneys  and  agents,  for  professional  services  and 
disbursements,  in  and  about  the  collection  and  securing 
of  all  or  any  of  the  demands  set  forth  in  said  schedule  A, 
which  have  accrued,  or  may  hereafter  accrue,  upon  any 
collateral  securities  transferred  to  the  state  of  Michigan, 
and  more  particularly  set  forth  in  schedule  B,  hereunto 
annexed."  Such  was  the  agreement  between  the  bank 
and  the  commissioners  appointed  by  the  state.  That 
agreement  may,  in  short,  be  thus  stated.  In  considera- 
tion of  a  debt  of  |500,000,  which  the  complainants 
acknowledge  to  be  due  by  them  to  the  state  of  Michigan, 
they  actually  assigned  and  conveyed  to  the  defendants, 
the  agents  of  the  state,  property  appraised  at  the  sum  of 
over  $600,000;  but  the  assignment  and  conveyance  was 
made  by  the  complainants,  upon  the  express  condition,  that 
the  state  should  indemnify  and  save  harmless  the  bank 
from  certain  liabilities,  etc.,  expressed  in  the  condition. 
Waiving   the  consideration  of  the  question,    as  to  the 
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authority  of  the  commisdionera,  to  make  the  agreement,  it 
porportSi  on  its  face,  to  be  au  assignment,  by  the  com- 
plainants, to  the  defendants,  of  certain  real  estate  and 
choees  in  action,  founded  on  a  valuable  consideration ;  but 
subject  to  a  certain  condition.  What  then  is  a  condition, 
and  what  are  its  legal  effects  ?  Estates  upon  condition  are 
such  as  have  a  qualification  annexed  to  them,  by  which 
they  may,  upon  the  happening  of  a  particular  event,  be 
created,  or  enlarged,  or  destroyed  :  8  Keafs  Com.y  120 ;  Co. 
IaU.j  201.  The  following  definition  is  more  full  and  satis- 
factory. ^' A  condition  is  a  restriction,  or  a  qualification, 
annexed  to  a  conveyance  of  lands,  whereby  it  is  provided 
that  in  case  a  particular  event  does  or  does  not  happen, 
or  in  case  the  grantee  does  or  omits  to  do  a  particular  act, 
an  estate  shall  commence,  be  enlarged,  or  defeated:"  2 
Cruisers  JDig.j  2.  Littleton  divides  them  into  two  classes : 
1.  Estates  upon  condition  implied,  or  in  law ;  and,  2. 
Estates  upon  condition  express  or  in  deed :  Litt.j  §  325. 
The  condition  in  the  case  before  us  belongs  to  the 
second  class,  and  is  a  condition  express,  or  in  deed.  The 
right  to  annex  a  condition  to  a  conveyance,  results  from 
the  power  of  alienation ;  and  this  power  of  alienation  is 
an  incident  to  the  right  of  property.  If  then,  that  condi- 
tion be  precedent,  and  the  act  upon  which  the  estate 
depends  be  not  performed,  the  estate  does  not  vest ;  but  if 
the  condition  be  subsequent,  the  estate  does  vest,  and  will 
continue  to  vest  until  defeated  by  a  failure  on  the  part  of 
the  grantee  to  perform  the  condition  annexed  to  the  estate ; 
or,  in  other  words,  until  there  is  a  breach  of  the  condition. 
If,  for  instance,  a  person  have  an  estate  in  fee  subject  to  a 
condition,  he  may  convey  or  devise  the  same,  and  the 
grantee  or  devisee  will  continue  to  hold  as  though  no  quali- 
fication had  been  annexed ;  but  until  the  condition  be  per- 
formed, the  estate  is  liable  to  be  defeated ;  unless,  indeed, 
the  performance  of  the  condition  become  impossible,  by 
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the  act  of  Ood,  or  of  the  individaal  who  imposes  it.  **  For 
if  a  condition  annexed  to  lands  be  possible  at  the  making 
of  the  condition,  and  become  impossible  by  the  act  of 
Ood,  yet,  the  estate  of  the  feoffee  shall  not  be  avoided :" 
Co.  Litt.y  §  384.  ^^And  so  it  is  in  case  of  a  feoffment  in 
fee  with  a  condition  subsequent  that  >is  impossible ;  the 
estate  of  the  feoffee  is  absolute.  And  he  that  eiftereth  for 
a  condition  broken  shall  be  seized  in  his  first  estate,  or  of 
that  estate  which  he  had  at  the  time  of  the  estate  made 
upon  condition:''     Co.  Litty  §  825. 

Having  shown,  1.  That  there  was  in  this  case  a  condi- 
tion subsequent  annexed  to  the  estate ;  and,  2.  The  effect 
of  a  breach  of  such  condition ;  it  only  remains  for  me  to 
inquire,  whether  there  has  been  a  breach  of  the  condition 
annexed  to  the  estate  granted  by  the  complainants  to  the 
'defendants,  and  if  so,  whether  the  facts  stated  in  the  bill 
will  warrant  a  court  of  equity  in  granting  the  relief  prayed 
for ;  or,  if  there  has  been  no  actual  breach  of  the  condi- 
tion, whether,  under  all  the  circumstances,  a  court  of  equity 
should  hold  the  estate  in  the  hands  of  the  defendants,  sub- 
ject to  the  payment  of  the  debts  mentioned  in  the  condi- 
tion. 

But  before  entering  upon  the  discussion  of  this  branch 
of  the  case,  it  may  not  be  considered  unimportant  to  refer 
to  a  few  adjudged  cases,  to  show  how  inflexibly  courts 
have  adhered  to  the  principle  laid  down  by  elementary 
writers,  that  upon  breach  of  a  condition,  the  estate, 
whether  real  or  personal,  reverts  to  him  by  whom  the 
condition  was  annexed. 

A  and  B,  tenants  in  common  of  land,  sold  the  wood 
growing  thereon,  with  a  proviso  that  it  should  be  taken 
from  the  land  within  two  years.  B  then  conveyed  his 
interest  in  the  land  to  A.  The  purchaser  of  the  wood 
transferred  his  right  thereto  to  C,  who  had  no  notice  of  the 
proviso  as  to  the  time  of  taking  it  away.     C  cut  the  wood. 
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but  did  not  remove  it  within  two  years.  Held,  that  the 
property  in  the  wood  reverted  to  A,  and  that  C  conld  not 
recover  of  him  pay  therefor,  nor  pay  for  cutting  it :  1 
Mete.,  271. 

S.  and  D.  entered  into  a  written  contract,  by  which  the 
former  agreed  to  sell,  and  the  latter  to  purchase,  a  canal 
boat  for  $300,  provided  that  amount  should  be  paid  by  D. 
in  freighting  wheat  and  flour  on  the  canal  under  the  direc- 
tion of  S.  Held  a  conditional  sale,  and  that  no  prop- 
erty vested  in  D.,  which  could  be  sold  under  a  ^.  fa, 
against  him,  until  the  purchase  money  was  fully  paid. 
Under  a  hona  fide  contract  of  this  nature,  the  vendee  is 
entitled  to  the  possession  of  the  thing  sold  for  the  purpose 
of  paying  for  it  in  the  manner  stipulated;  but  it  is  to  be 
thus  possessed  as  the  property  of  the  vendor  until  the  con- 
dition of  payment  is  fulfilled :  2  HUl,  326.  Chief 
Justice  Nelson,  in  delivering  the  opinion  of  the  court  says : 
"  The  right  of  Dubois  rested  in  contract  and  contract  only, 
by  virtue  of  which,  he  might,  at  a  future  day,  acquire  an 
interest  in  the  property,  but  till  the  fulfillment  of  the  con- 
dition, or  payment  of  the  purchase  money,  in  the  mode 
pointed  out  by  the  contract,  nothing  passed."  The  same 
doctrine  is  fully  sustained  by  Mr.  Justice  Story,  in  the 
case  of  De  Wolf  v.  Babhitty  4  Mason,  289 ;  and  by  Mr. 
Justice  Washington,  in  the  case  of  CopeUmd  v.  Bosquet,  4 
Wash.  C.  C.  H.,  593.  See  also  the  case  of  Lavyrence  v, 
Oiford,  17  Pick.,  366,  and  the  case  of  Haggerty  v.  Palmer, 
Q  Johns.  04.,  433. 

In  the  case  last  cited,  it  appeared  that  goods  were  sold 
in  the  city  of  New  York,  to  be  paid  for  in  approved 
indorsed  notes,  and  it  was  the  usage  in  that  city  when 
goods  were  sold,  for  the  vendor  to  deliver  them  to  the  buyer 
when  called  for,  and  to  send  for  the  notes.  The  vendee^ 
after  he  had  received  the  goods,  and  before  he  was  called 
upon  for  the  notes^   according  to  the   terms   of   the  sale, 
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stopped  payment  and  assigned  over  the  goods,  with  other 
property,  to  pay  certain  creditors.  Held,  by  Kent,  chan- 
cellor, that  the  delivery  of  the  goods  by  the  vendors,  was 
conditional;  that  the  vendee  was  a  trustee  for  them  until 
the  notes  were  delivered ;  and  that  the  assignment  by  the 
vendee  was  voluntary  and  fraudulent,  and  did  not  defeat 
the  equitable  lien  of  the  vendors.  In  Husaey  v.  ThomtoUj 
4  Ma%%,^  405,  it  was  held,  that  if  A  contracts  to  sell  cer- 
tain goods  to  B,  on  a  credit,  with  a  condition  that  B  shall 
furnish  a  surety  for  the  price,  and  delivers  the  goods  with- 
out such  surety  furnished,  but  declaring  that  he  should  not 
consider  them  sold  until  the  security  should  be  given,  the 
property  remains  in  A,  notwithstanding  such  delivery. 
These  cases  contain  a  full  and  ample  recognition  of  the 
rule  laid  down  in  2  KenCs  Com,^  497.  I  now  refer  to  the 
ease  of  Oray  v.  Blcmcha/rd^  8  Pick,^  284,  to  show  the 
strictness  of  the  principle  where  conditions  are  annexed 
to  a  conveyance  of  re^^l  estate.  "The  demandant,  being 
owner  of  a  parcel  of  land  with  a  dwelling-house  thereon, 
adjoining,  on  the  north,  to  land  with  a  dwelling-house 
thereon  belonging  to  his  sister,  facing  to  the  south,  conveyed 
to  the  tenant's  grantor  in  fee  simple,  *  provided,  howiBver, 
this  conveyance  is  upon  the  condition,  that  no  windows 
shall  be  placed  in  the  north  wall  of  the  house  aforesaid,  or 
of  any  house  to  be  erected  on  the  premises,  within  thirty 
years  from  the  date  hereof.'  After  the  sister  has  conveyed 
her  land  to  a  stranger,  the  tenant  mortgages  by  deed 
reciting  the  foregoing  provision,  and  afterward,  while 
remaining  in  possession,  makes  windows  in  the  north  wall. 
Held,  that  the  above  clause  was  a  condition,  and  that  such 
breach  of  it  worked  a  forfeiture  of  the  estate,  and  gave 
the  demandant  a  right  to  re-enter."  The  decisions  are  all 
based  upon  the  general  rule,  "that  when  a  man  hath  a 
thing,  he  may  condition  with  it  as  he  will ;"  and  the  duty 
of  courts  is  to  expound  and  give  effect  to  all  lawful  contracts 
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made  between   parties,    and  not    to    make    oontracts  for 
them. 

The  question  now  recurs,  has  there  been  a  breach  of 
the  condition  annexed  to  the  estate  granted  by  the  com- 
plainants to  the  defendants,  for  the  nse  of  the  state  I  The 
bill  alleges  that  the  state  has  never  paid,  or  in  any  way 
satisfied  the  bond  and  mortgage  executed  by  the  com- 
plainants to  the  Bank  of  Michigan,  but  has  permitted  the 
mortgage  to  be  foreclosed,  and  the  banking  house  to  be 
■sold  at  a  very  great  sacrifice,  and  much  below  its  real 
value,  and  has  refused  to  pay  off  and  satisfy  the  balance 
of  several  thousand  dollars  due  upon  the  said  bond  and 
mortgage,  and  that  the  complainants  are  threatened  with 
jt  suit  upon  the  said  bond  for  the  balance  due  thereon,  by 
the  owner  thereof,  which  bond  the  state  was  bound  and 
obliged  to  have  paid  long  since;  that  the  state  is  insol- 
vent, etc. ;  and  that  they  have  without  avail  endeavored 
to  induce  the  state  to  comply  with  the  terms  of  the  agree- 
ment entered  into  as  aforesaid.  I  have  already  said  that 
the  words  in  the  last  clause  of  the  agreement  import  a 
oondition — a  condition  imposed  by  the  grantors.  But  the 
olause  also  imports  a  covenant  or  agreement  on  the 
part  of  the  state  to  indemnify.  Suppose,  therefore,  that 
no  words  had  been  employed  creating  a  condition,  could 
the  complainants,  in  a  court  of  law,  upon  proof  of  the 
facts  stated  in  the  bill,  have  maintained  an  action  upon  the 
covenant  ?  I  apprehend  that  they  could  not,  for  the  reason 
that  the  facts  proved  would  not  establish  a  breach  of  the 
•covenant ;  and,  at  law,  therd  can  be  no  damages  without  an 
injury.  The  mere  allegation  that  the  complainants  are 
threatened  with  a  suit  at  law  upon  the  bond,  to  recover 
the  balance  that  may  be  due  on  it,  would  be  insufficient 
to  justify  a  recovery.  In  other  words,  a  party  cannot 
recover  upon  a  covenant,  or  bond  to  indemnify,  unless  he 
has  been  actually  damnified.      There  'bemg  tken  no  actaal 
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ir€€u:h  of  the  condition  by  the  state,  the  complainants  could 
not  sustain  a  suit  at  law,  and  for  the  same  reason,  the  prop- 
erty assigned  to  the  defendants  does  not  revert  to  the 
complainants.  ^^  Conditions  subsequent  (says  Chancellor 
Kent,  4  Com.^  129)  are  not  favored  in  law,  and  are  con- 
stmed  strictly,  because  they  tend  to  destroy  estates;  and 
the  rigorous  exaction  of  them  is  a  species  of  9U7rmiAmk' 
jusy  and  in  many  cases  hardly  reconcilable  with  con- 
science." See  also  Co.  Idtt.,  205,  J,  219,  J,  and  8  Co.,  90,. 
h.  I  do  not  of  course  mean  to  be  understood  as  saying,, 
that  the  exaction,  in  this  case,  would  be  unconscientious. 
Admittixig,  however,  that  there  had  been  a  breach  of  the 
condition  on  the  part  of  the  state,  a  court  of  equity  would 
not  lend  its  aid  to  divest  an  estate  for  the  breach  of  a 
condition  subsequent,  although  that  aid  will  sometimes  ba 
extended  to  relieve  against  such  a  condition :  4  KenCe  Com,^ 
130.  It  is  to  be  observed  here,  that  the  agreement  on  the 
part  of  the  state,  was  not  to  pay^  as  is  supposed  in  that 
portion  of  the  bill  last  quoted.  The  allegation  is,  ^^  that  the 
state  has  refused  to  pay  a/nd  satisfy  the  balance  of  several 
thousand  dollars,"  etc.,  *^  which  the  state  was  bound  and 
obliged  to  pay,"  etc. ;  but  the  agreement  was  simply  to* 
i/ndem/nify.  If  the  agreement  on  the  part  of  the  state  had 
been  to  pay^  the  cause  would  have  been  stripped  of  many 
of  the  difSculties  by  which  it  is  surrounded. 

'  It  follows,  therefore,  that  if  the  complainants  are  entitled 
to  any  relief,  that  relief  must  be  founded  upon  other  facts- 
disclosed  in  the  bill,  and  not  upon  the  ground  that  there  has 
been  a  breach,  on  the  part  of  the  state,  of  the  last  clause  in 
the  indenture.  It  is  claimed  that  a  court  of  equity  has  juris- 
diction of  the  case,  and  power  to  grant  the  relief  prayed 
for,  on  two  distinct  grounds. 

(1)  It  is  contended  that  the  vendor  of  land  has  a  lien  on 
the  land  for  the  amount  of  the  purchase  money,  not  only 
against  the  vendor  himself,  his  heirs,  and  other  privies  in 
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estate,  but  also  against  subsequent  purchasers,  having 
notice  that  the  purchase  money  remains  unpaid. 

(2)  That  the  court  will  compel  a  specific  performance 
of  a  contract  to  indemnify  and  save  harmless,  although  no 
damages  have  actually  been  sustained. 

Ko  principle  is  now  better  settled  than  that  the  vendee 
of  lands,  becomes  a  trustee  to  the  vendor  for  the  pur- 
chase money,  or  so  much  as  remains  unpaid :  2  Story  on 
JBq.y  463-4-5.  In  such  a  case  the  trust  is  implied,  and 
arises  from  what  are  called  equitable  liens,  of  which  courts 
of  equity  alone  take  cognizance.  Such  liens  exist  inde- 
pendently of  any  express  agreement,  and  courts  of  equity 
enforce  them,  on  the  principle  that  a  person  having  gotten 
the  estate  of  another,  ought  not  in  conscience,  as  between 
them,  to  be  allowed  to  keep  it,  and  not  pay  the  considera- 
tion money.  The  Roman  law  declared  the  lien  to  exist 
in  natural  justice;  and  this  principle,  which  is  now 
engrafted  in  the  equity  jurisprudence  both  of  England  and 
this  country,  was  borrowed  from  the  civil  law.  By  that 
law,  the  rule  was  equally  applied  to  the  sale  of  movable 
and  of  immovable  property :  2  Story  on  Eq.y  408.  In 
England,  however,  the  lieu  is  usually  confined  to  cases  of 
the  sale  of  immovables,  and  does  not  extend  to  movables 
where  there  has  been  a  transfer  of  possession.  It  is  insisted 
that  an  equitable  lien  exists  in  this  case,  for  the  reason  that 
the  covenant  on  the  part  of  the  state  to  indemnify,  consti- 
tuted part  of  the  consideration  for  the  sale  by  the  com- 
plainants of  the  property  mentioned  in  the  assignment. 
Admit  this  to  be  true,  yet  it  is  difficu*lt  to  perceive  how  a 
lien  can  exist  before  a  breach  of  the  covenant  to  indem- 
nify. It  may  be  that  a  recovery  cannot  be  had  against  the 
bank  by  the  person  holding  the  bond,  and  if  so,  it  is  quite 
clear  that  no  lien  would  exist  Whether  a  lien  exists, 
then,  must  depend  upon  a  contingency  which  may  never 
happen.     We  are  not  to  presume  that  a  suit  will  be  insti- 
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tuted  on  the  bond ;  much  less  are  we  to  presume  tliat  a 
recovery  will  be  had.  It  will  be  time  enough  to  enforce  a 
lien,  when  that  lien  attaches,  and  it  certainly  cannot  attach 
in  the  present  case,  unless  the  complainants  are  damnified. 
Equity  will  not  raise  a  debt  against  the  agreement  of 
the  parties,  which  agreement  did  not  contemplate  a  debt 
or  obligation  until  the  complainants  were  damnified. 
The  debt  being  raised j  equity  might  direct  the  property 
assigned  to  the  defendants  to  be  held  as  security  for  its 
payment ;  or,  in  other  words,  consider  the  debt  due  by 
the  vendee  as  a  debt  due  by  the  property.  Courts  of  equity 
have  applied  the  doctrine  of  equitable  liens  with  great 
liberality,  but  I  have  in  vain  sought  for  a  case  which  would 
justify  the  application  of  the  principle  to  the  present  case. 
The  whole  argument  of  the  complainants  is  based  upon 
facts  that  are  assumed,  and  not  upon  facts  as  they  actually 
exist.  There  is  no  agreement  on  the  part  of  the  state  to 
pay  and  satisfy  ih^  bonds  and  mortgages  mentioned  in  the 
last  clause  of  the  indenture,  but  simply  an  agreement  to 
indemnify.  The  legal  liability  of  a  covenantor  in  the  first 
case  depends  upon  no  contingency ;  in  the  latter  case  it 
does.  This  distinction  is  obvious,  and  is  recognized  in  all 
the  adjudged  cases  on  the  subject.  I  shall  forbear  enter- 
ing into  an  examination  of  those  cases,  as  they  have  been 
fully  considered  in  the  opinion  delivered  by  my  brother 
Goodwin,  in  the  case  of  Wheelock  v.  Bicej  post,  267.  An 
equitable  lien,  therefore,  does  not  exist  upon  the  facts  dis- 
closed in  the  bill  of  complaint  in  this  cause. 

But,  secondly,  can  the  court  enforce  the  agreement  to 
indemnify  ?  It  is  well  settled  that  "  courts  of  equity  will 
decree  the  specific  performance  of  a  general  covenant  to 
indemnify,  although  it  sounds  only  in  damages,  upon  the 
same  principle,  that  the  court  entertains  bills  quia  timet:" 
2  Story* s  Com.  on  JEq.j  145.     The  leading  case  in  this  coun- 
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try  which  asserts  and  indicates  the  jarisdiction  of  courts 
of  equity  in  such  cases,  is  Champion  v.  Browrij  Johns.  Ch.^ 
406.  This  case  the  counsel  for  the  complainants  considers 
directly  in  point,  and  as  justifying  the  relief  asked  for  in 
the  present  instance.  Let  us  see  how  this  view  is  sus- 
tained hy  the  case.  The  hill  was  filed  by  Ilenry  Champion 
and  William  L.  Storrs,  and  the  administrators  and  heirs 
of  John  Paddock,  deceased,  against  John  Brown  and 
Jacob  Brown,  for  the  specific  performance  of  an  agree- 
ment, made  on  the  29th  of  August,  1816,  by  which 
Henry  Champion  and  Lemuel  Storrs  agreed  to  sell  and 
convey  to  Paddock  952  acres  of  land,  for  the  sum  ot 
$8,000 ;  $500  to  be  paid  in  cash,  and  the  residue  in  six 
equal  annual  installments,  with  interest  annually.  Pad- 
dock died  intestate  November  16,  1816,  and  his  adminis- 
trators and  heirs,  being  unable  to  perform  the  contract, 
for  want  of  personal  assets,  on  the  1st  of  June,  1818,  entered 
into  an  agreement  with  the  defendants,  by  which  the  latter 
covenanted  and  agreed,  *^  that  they  would  take  up  and  cancel  "^ 
the  contract  made  between  Champion  and  Storrs  and 
Paddock,  etc.,  by  the  first  of  August  then  next,  or,  in 
case  that  Champion,  the  survivor  of  Lemuel  Storrs,  should 
refuse  to  give  up  and  cancel  the  said  contract,  then  the 
defendants  covenanted  to  indemnify  and  save  harmless  the 
administrators  of  Paddock,  etc.,  from  all  damages,  costs, 
charges  and  expenses  which  they  might  sustain,  or  be  put 
to,  on  account  of  the  claims,  covenants  and  agreements 
in  the  said  agreement  contained.  The  administrators  of 
Paddock  covenanted,  in  their  individual  capacities,  to  pay 
to  the  defendants  cdl  the  moneys  owing  to  them  from  J.  Paddock^ 
deceased.  Lemuel  Storrs  having  died,  all  his  interest  in 
the  contract  became  vested  in  William  L.  Storrs,  one  of 
the  complainants.  Soon  after  the  agreement  between  the 
administrators  of  Paddock  and  the  defendants,  the  latter 
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entered  into  possession  of  the  land,  etc.  The  bill  prayed 
for  a  discovery,  and  that  the  defendants  might  be  decreed 
specifically  to  perform  the  agreement  between  Champion 
and  Storrs  and  Paddock,  and  for  their  indemnity;  the 
heirs  ofl'ering  to  ratify  and  confirm  the  conveyance  of  the 
land  to  the  defendants  in  fee,  etc.  The  chancellor,  in 
giving  his  opinion,  said,  that  the  first  and  leading  ques- 
tion was,  whether  the  bill  could  be  sustained  by  Cham- 
pion and  Storrs,  as  vendors,  against  the  defendants,  claim- 
ing by  purchase  under  the  vendee.  The  chancellor 
decided  this  question  in  the  afiirmative,  and  that  the 
plaintiffs  had  a  lien  on  the  land  for  the  purchase  money. 
The  next  question  was,  whether  the  plaintiffs,  who  were 
administrators  of  Paddock,  were  entitled  to  any  remedy, 
under  the  bill,  upon  the  covenant  of  indemnity.  In  con- 
sidering this  question,  the  chancellor  remarked,  that  the 
administrators  wore  not  personally  liable  on  the  contract 
of  their  intestate ;  and,  as  they  had  averred  they  had  no 
assets,  it  was  not  perceived  how  they  could  be  injured, 
and  that  this  assertion  of  theirs  created  the  great  difficulty 
on  the  point ;  and,  after  citing  several  cases  to  show  that 
equity  will  decree  the  performance  of  a  general  covenant 
of  indemnity,  though  it  sounds  only  in  damages,  upon  the 
principle  on  which  the  court  entertains  bills  quia  timet^  he 
further  remarked,  that  in  the  case  before  him,  the  defend- 
ants, by  their  covenant  of  indemnity,  and  purchase  of  the 
contract  between  Champion  and  Storrs  and  Paddock, 
undertook  to  relieve  the  estate  of  Paddock  from  the  burden 
of  that  contract.  This,  said  the  chancellor,  is  the  true 
intent  and  meaning  of  the  agreement  between  the  admin- 
istrators and  the  defendants,  and  it  is  as  just  that  they 
should  be  decreed  to  clear  the  representatives  of  Paddock,, 
from  the  charge  which  they  assumed  for  therrij  as  it  is  that  a 
principal  debtor  should  exonerate  his  surety  before  suit 
brought,  and  not  leave  a  cloud  always  hanging  over  him. 

Vau  1.  17  Mff 
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After  a  very  critical  examination  of  the  whole  agreement 
between  the  administrators  and  the  defendants,  the  chan- 
cellor seems  to  have  arrived  at  the  following  conclusion : 
^^  That  the  defendants  intended  to  stand  in  the  place  of 
Paddock  (the  original  vendee)  and  to  assume  the  pay- 
ments to  Champion  and  Storrs,  with  which  the  estate  of 
Paddock  stood  charged ;  *'  that  "  this  was  the  good  sense 
and  meaning  of  this  covenant  of  indemnity."  A  decree 
was  accordingly  made  that  the  administrators  were  entitled 
to  a  specific  performance  of  the  covenants  on  the  part  of 
the  defendants,  and  to  an  assessment  of  damages  for 
breach  thereof. 

The  leading  English  case  relied  upon  by  the  chancellor 
in  support  of  his  views,  is  Ranehugh  v.  Hays^  1  Vem.^  189. 
The  facts  in  that  case  were  as  follows :  *'  The  Earl  of 
Ranelaugh  assigned  several  shares  of  the  excise  in  Ire- 
land to  Sir  James  Hays,  and  Sir  James  covenanted  to 
save  the  earl  harmless  in  respect  of  that  assignment,  and 
to  stand  in  his  place  touching  the  payments  to  the  king, 
and  other  matters  that  were  to  be  performed  by  him." 
The  plaintiff  suggested  in  the  bill,  that  he  had  been  sued  by 
the  king  for  £20,000,  and  that  the  defendant  ought  to  have 
paid  it,  etc.  The  lord  keeper  decreed  that  Sir  James 
should  perform  his  covenant,  and  that  a  master  should 
report  as  often  as  a  breach  occurred,  that  the  court  might, 
if  there  should  be  occasion,  direct  a  trial  at  law  in  a 
qu/mtum  damnificatus.  The  lord  keeper  compared  it  to  the 
case  of  a  counter-bond ;  where,  although  the  surety  is  not 
troubled,  yet  at  any  time  after  the  money  became  payable 
on  the  original  bond,  a  court  of  equity  will  decree  the 
principal  to  pay  the  debt. 

These  two  cases,  although  differing  in  respect  to  the 
facts,  were  deemed  to  be  governed  by  the  same  prin- 
ciples, and  instead  of  supporting  the  views  of  the  counsel 
by  whom  they  were  cited,  go  very  far,  I  think,  to  show. 
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that  the  present  case  does  not  fall  within  the  principles 
laid  down  either  by  the  lord  keeper  or  Chancellor  Kent. 
In  the  case  of  Champion  v.  Browriy  the  chancellor  says: 
"  That  the  defendants  intended  to  stand,  in  the  place  of  Pad- 
dock^ and  to  assume  the  payments  to  Champion  and  StorrSy  loith 
which  the  estate  of  Paddock  stood  chargedj^  and  that  "  svjch 
vms  the  good  sense  and  meaning  of  the  covenant  of  indemnity  J* 
The  case  of  Ranelaugh  v.  Hays^  states  that  "  Hays  was  to 
stand  in  the  place  of  the  plaintiffs  tovjching  the  payments  to 
the  king.^'  The  covenants  in  those  cases,  we  are  bound 
to  presume,  justified  the  construction  put  upon  them ;  if 
so,  it  would  be  difficult  to  perceive,  why,  upon  principle, 
the  complainants  were  not  entitled  to  the  relief  given  them. 
But  does  the  covenant  in  this  case  authorize  us  in  saying, 
that  the  state  intended  to  stand  in  the-  place  of  the  banky  and 
assume  the  payments  of  the  several  bonds y  etc.y  mentioned  in  the 
condition  of  the  indenture?  or  that  the  state  by  the  terms  of  the 
covenant  was  to  stand  in  the  place  of  the  banky  touching  the 
payments  to  the  Bank  of  Michigan  or  holders  of  the  bonds? 
I  know  of  no  rule  that  would  justify  me  in  putting  such  a 
construction  upon  the  covenant  in  this  case.  We  are  not 
permitted  to  make  a  contract  for  the  parties,  by  declaring 
that  a  covenant  to  indemnify  means  a  covenant  to  pay.  If  the 
language  of  the  covenant,  taken  in  connection  with  the 
whole  agreement,  would  warrant  such  a  construction,  we 
should  feel  bound  so  to  construe  it;  but  the  language  is 
plain ;  it  admits  of  but  one  construction  ;  and  we  cannot, 
without  doing  violence  to  the  rules  of  law,  give  effect  to 
what  might  have  been  the  intention  of  the  parties.  We 
must  judge  of  that  intention  by  the  agreement  itself.  But 
if  we  could  so  construe  the  indenture  as  to  intend  that  in 
point  of  fact  the  covenant  to  indemnify  meant  a  covenant  to 
pay,  as  was  the  case  in  Champion  v.  Browny  and  Hanelaugh 
V.  HaySy  insuperable  difficulties  would  be  interposed  in 
the  way  of  granting  the  relief  sought  for.     What  in  such 
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a  0086  ifl  the  mode  of  relief,  and  the  measare  of  damages  t 
The  mode  of  relief  is  by  a  proceeding  directly  against 
the  party  who  enters  into  the  covenant  That  party  in  the 
present  case  is  the  state,  which  is  not  and  cannot  be  made  a 
party  to  the  suit.  The  measure  of  damages,  to  be  ascer* 
tained  by  a  trial  at  law  in  a  quantum  damrUficatuSj  would  be 
the  actual  injury  growing  out  of  a  breach  of  the  covenant. 
How  can  such  a  trial  be  had  without  the  proper  parties  f 
Again,  it  may  be  well  doubted,  whether  in  point  of  law,, 
there  is  such  a  covenant  on  the  part  of  the  state  as  would 
authorize  its  enforcement  in  a  court  of  equity.  I  have 
treated  the  case,  thus  fer,  as  though  the  covenant  waa 
not  inserted  in  the  indenture  as  a  coTulition  annexed  to 
the  estate.  I  have  considered  it  as  though  it  did  not,  of 
itself,  constitute  the  condition ;  and  it  may  be  question* 
able,  whether,  had  it  been  a  covenant  to  pay,  instead  of  a 
covenant  to  indemnify,  a  court  of  equity,  would  decree  a 
specific  performance.  But  the  question  does  not  neces- 
sarily  arise,  and  no  decision,  therefore,  is  called  for  on  this 
point. 

It  was  urged  in  argument,  that  the  state  had,  by  a  solemn 
legislative  act,  rejected  the  condition,  and  it  was  asked 
with  emphasis,  whether  the  state  could  thus  reject  the  con- 
dition and  still  hold  the  property  ?  The  answer  is,  that 
the  state  cannot  reject  the  condition,  and  hold  the  prop- 
erty ;  and  that  a  breach  of  the  condition  will  make  a  for- 
feiture of  the  estate  granted.  But  the  declaration  of  the 
state,  that  it  rejects  the  condition,  does  not,  of  itself,  consti- 
tute a  breach  of  that  condition,  any  more  than  the  declara- 
tion of  an  individual  who  had  executed  a  bond  conditioned 
for  the  performance  of  covenants,  that  he  rejected  the  con- 
dition, would  constitute  a  breach  of  such  condition.  It  is 
not  in  the  power  of  a  legislature  to  convert,  by  a  le^sla- 
tive  enactment,  a  conditional  estate,  into  an  absolute  one. 
Such  an  act  would  involve  a  violation  of  the  constitution 
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of  the  United  States,  and  be  pronounced  nugatory  and 
void.  If  a  breach  of  the  condition  on  the  part  of  the  state 
had  been  shown  in  the  bill,  I  should  have  felt  bound  to 
treat  the  act  directing  the  moneys  arising  from  the  sale  of 
the  assigned  assets,  to  be  appropriated  towards  the  redemp- 
tion of  state  scrip,  as  a  violation  of  the  vested  rights  of 
the  complainants,  and  should  have  disregarded  its  pro> 
visions.  For,  a  breach  of  condition  once  established,  the 
etate  is  divested  of  all  right  to  that  property ;  it  would  at 
once  revert  to  the  complainants,  and  any  act  of  the  legis- 
lature appropriating  that  property  to  a  public  use,  in  a 
manner  not  recognized  by  the  constitution  or  laws  of  the 
state,  would  be  void. 

Viewing  the  case  in  the  light  I  do,  it  has  become  unne- 
cessary to  decide  some  questions  raised  by  the  counsel  in 
argument,  and  involving  principles  of  vital  interest. 

One  point,  however,  may  need  a  passing  notice  :  I  refer 
to  the  position  assumed  by  counsel,  that  the  legislature 
had  a  right  to  reject  the  condition  annexed  to  the  inden- 
ture, in  the  event  that  the  commissioners  exceeded  their 
authority  by  agreeing  to  the  condition.  Whether  there 
was  an  excess  of  power,  or  not,  it  is  unnecessary  to  deter- 
mine, and  can  have  no  influence  on  the  ultimate  decision 
of  the  rights  of  the  defendants  under  the  agreement  They 
had,  as  I  have  already  intimated,  the  right  to  annex  the 
oondition.  The  state  had  the  right,  if  there  was  no  author- 
ity on  the  part  of  the  commissioners,  to  repudiate  their 
acts.  This  the  state  did  not  do.  By  acting  for  nearly 
two  years  upon  the  agreement,  by  exercising  acts  of 
ownership  over  the  property,  they  affirmed  the  acts  of 
their  agents,  whether  those  acts  were  originally  binding 
and  obligatory  or  not.  But  the  act  of  17th  February,  1842, 
was  a  solemn  act  of  recognition,  one  from  which  the 
state  cannot  escape.  That  part  of  the  act  rejecting  the 
condition,  was  a  nullity ;  it  is  a  declaration  without  any 
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meaning.  If  it  would  not  be  competent  for  an  individnal 
to  separate  an  estate  from  the  condition  annexed  to  it,  it 
would  not  be  competent  for  the  state  to  do  so.  What 
would  be  the  effect  of  such  an  act  I  It  would  be  to  separ- 
ate two  things  which  in  their  nature  are  inseparable.  Id 
the  language  of  the  law,  the  condition  is  annexed  to  the 
estate ;  it  doth  always  attend  and  wait  upon  the  estate ;  it  is> 
knit  to  it.  For  this  court  then  to  affirm  that  such  a  power 
is  lodged  in  the  legislature,  would  be  to  affirm  that  that 
clause  in  the  constitution,  which  prohibits  a  legislature  from 
passing  an  act  impairing  the  obligation  of  contracts,  is  a  mere 
nullity. 
The  conclusion,  then,  of  my  mind  is : 

1.  That  the  estate  granted  by  the  complainants  to  the 
defendants,  was  upon  condition. 

2.  That  whether  the  commissioners  on  the  part  of  the 
state  had  the  authority  or  not  to  annex  the  condition,  can- 
not affect  the  legal  rights  of  the  complainants  under  the 
agreement ;  for  the  reason, 

3.  That  the  st^te  has  ratified  and  affirmed  the  acts  of 
the  commissioners,  and  is  bound  by  the  agreement  made 
with  the  complainant. 

4.  That  the  condition  in  the  last  clause  of  the  agree- 
ment WM  simply  to  indemnify. 

5.  That  there  has  been  no  breach  by  the  state  of  that 
condition ;  and, 

6.  That  that  part  of  the  act  of  17th  February,  1842^ 
which  rejects  the  condition,  is  a  mere  nullity,  and  of  no 
efficacy  in  the  law. 

The  decree  of  the  chancellor  must  be  affirmed. 

Goodwin,  J.,  did  not  participate  in  the  decision,  the  cause 
having  been  argued  before  he  took  his  seat  upon  the 
bench. 

Decree  affirmed. 
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Cfharles  Wheelodk  ▼.  Ethan  H.  Bioe,  Paul  B.  Bing  and  Abel  8. 

Fitoh. 

Ncn  damnificahu  is  not  a  proper  plea  to  a  declaration  npon  a  corenant.  executed 
on  the  dJnolution  of  a  ooportnerBhip  between  the  plaintiff  and  one  of  the  defend- 
ants, whereby  the  defendants  covenanted  to  indemnify  and  save  harmless  the 
plaintiff  fh>m  all  liabilities  created  by  the  copartnership,  ttom.  its  commencement 
to  its  determination,  by  atauming  and  paying  the  §am9  in  fvU  token  due ;  the 
declaration  averring  that  certain  of  those  liabilities  Iiad  become  due,  etc.,  and 
alleging  a  breach  in  the  language  of  the  covenant,  and  fully  oo-eztensive  with  it 

Held,  that  after  issue  Joined  upon  the  joint  plea  to  the  merits  of  R.  and  F.,  co-defend- 
ants, R.  might  plead  severally,  jmif  dcarrein  continuance^  his  discharge  in  bank- 
ruptcy subsequently  obtained. 

Held,  also,  that  the  plea  jmif  darrein  continuance  was  an  abandonment  by  B.,  of 
the  former  Joint  plea  of  R.  and  F.,  which  would  afterwards  stand  as  the  several 
plea  of  F.,  to  the  same  effect  as  if  he  had  pleaded  it  sole. 

This  was  an  action  of  covenant.  The  declaration  con- 
tained two  counts. 

The  first  count  sets  forth  a  copartnership  between  the 
plaintiff  and  the  defendant  Kice,  under  the  name  and 
style  of  Rice  &  Wheelock ;  a  dissolution  of  the  partnership 
by  mutual  consent,  Nov.  7,  1839 ;  and  a  covenant  there- 
upon executed  by  the  three  defendants,  "  to  indemnify 
and  save  harmless  the  said  plaintiff,  his  executors,  admin- 
istrators and  assigns,  from  all  liabilities  created  by  said 
firm  of  Rice  &  Wheelock,  from  the  commencement  to 
the  determination  of  said  partnership,  by  assuming  and 
paying  the  same  in  full  when  due;"  that  certain  liabilities 
of  said  firm,  specially  mentioned  in  the  count,  had  become 
due,  and  the  defendants  had  had  notice  thereof ;  and  then 
alleges  a  breach  of  the  covenant,  in  its  language,  and 
fully  co-extensive  with  it. 

The  second  count  is  substantially  the  same  as  the  first, 
except  the  addition,  in  the  statement  of  the  covenant,  that 

208 


268  CASES  IN  THE  SUPREME  COURT. 


Wbeekwk  V.  Sioeu 


the  defendants  ^^  thereby  covenanted  and  agreed  to  pay 
all  the  liabilities  and  debts  of  the  said  firm  of  Bice  & 
Wheelock,  which  had  been,  contracted  between  the  com- 
mencement and  termination  thereof,  when,  and  as  they 
should  severally  become  dne."  It  then  alleged  a  breach 
of  the  covenant  thus  stated,  and  co-extensive  with  it. 

Two  of  the  defendants,  Fletcher  and  King,  appeared  and 
craved  oyer  of  the  instrument  declared  upon,  which  was 
granted.  In  the  instrument  as  set  out,  after  the  recital 
of  the  copartnership,  the  contracting  of  liabilities  by  the 
firm  for  its  objects,  and  the  dissolution  of  the  firm,  the 
defendants  '^  agree  to  save  harmless  and  indemnify  the  said 
Wheelock,  his  executors,  etc.,  from  aU  liabilities  created 
by  said  firm"  (of  Rice  &  Wheelock)  "from  the  com- 
mencement to  the  determination  of  said  partnership,  hy 
assuming  and  paying  the  samie  in  fvU  when  dueP  The 
two  defendants  then  plead :  (1)  That  the  instrument  was 
not  their  deed ;  (2)  That  the  plaintiff  had  not,  since,  etc., 
**been,  in  any  manner  whatsoever,  damnified  for  or  by 
reason  of  any  matter  or  cause  in  said  covenant  mentioned." 

To  the  second  plea  there  was  a  demurrer  and  joinder. 

After  these  issues  were  joined,  the  defendant  King 
moved  for  leave  to  file  a  plea  puis  darrei/n  continuance  of 
his  discharge  in  bankruptcy,  obtained  since  the  last  con- 
tinuance.   The  plea  offered  was  duly  verified  by  afiidavit. 

The  action  was  brought  in  the  Jackson  Circuit  Court, 
and  the  Hon.  A.  Feloh,  Presiding  Judge,  reserved  the 
questions  arising  upon  the  demurrer  to  the  second  plea, 
and  upon  the  motion  of  the  defendant  King,  for  leave  to 
file  a  plea  puis  darrein  continuance  for  the  opinion  of 
this  court  thereon. 

Fa/rramd  <&  High/y  for  the  plaintiff. 

Johnson  dk  Hawley^  for  the  defendants. 
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GooDwm,  J.,  delivered  the  opinion  of  the  court 

The  first  question  presented  is  whether  non  dammijicat/vis 
IB  a  good  plea  to  the  declaration.  The  solution  of  this 
question  depends  upon  the  true  construction  and  legal 
effect  of  the  covenant.  Is  it  a  covenant  to  indemnify 
merely ! 

The  rule  on  this  subject  \&  this:  Where  the  covenant 
or  (in  the  case  of  a  bond  with  a  condition)  the  condition 
is  merely  to  indemnify,  this  plea  is  sufficient;  but  where 
it  stipulates  to  perform  any  particular  act,  the  performance 
must  be  specially  pleaded.  In  1  Sofwnd.^  117,  ^  1,  it  is 
laid  down  that  "this  plea  cannot  be  pleaded  where  the 
condition  is  to  discJia/rge  or  acquit  the  plaintiff  from  such 
a  bond,  or  other  particular  thing,  for  then  the  defendant 
must  set  forth  affirmatively  the  special  manner  of  per- 
formance;" and  numerous  authorities  are  cited  in  support 
of  this  position.  "But"  it  is  added,  "it  is  otherwise 
where  the  condition  is  to  discharge  and  acquit  the  plain- 
tiff Jram  any  damage  by  reason  of  such  bond  or  other  par- 
ticular thing,  for  that  is  in  truth  the  same  thing  with  a 
condition  to  indemnify  and  save  harmless."  The  distinction 
taken,  is  between  a  bond  or  covenant  to  discharge  or  acquit 
from  the  obligation  itself,  and  one  to  discharge  or  acquit 
from  any  damage  by  reason  of  the  obligation.  Holmes  v. 
jRhodeSj  1  Bos,  dk  PuU.^  638,  is  strongly  analogous  to  the 
present  case.  The  action  was  upon  a  bond,  conditioned 
that  the  obligors  should  pay  the  amount  of  a  bond  for 
which  the  plaintiff  had  become  a  surety,  and  thereby  acquit, 
lelease  and  discharge  the  plaintiff,  of  and  from  the  obli- 
gation, and  all  sums  of  money  to  grow  due  thereon,  and 
damages,  etc.  The  object  was  indemnity.  But  the  con- 
dition was  to  acquit  and  discharge  by  payment.  The 
plea  of  non  dmrmificatue  was  interposed,  but,  after  repli- 
cation and  demurrer,  the  court  going  back  to  the  first 
error,  held  the  plea  bad.    To  the  same  effect  is  the  case  of 
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Wood%  v.  Bowam^  6  Johna.^  42,  and  the  various  caaes  f  onnd  in 
the  New  York  Keports,  on  bonds  to  sherifis  for  gaol  liber- 
ties. These  bonds  are  designed  for  the  indemnitj  of  th& 
sheriff,  but  provide  against  an  escape.  The  same  prin- 
ciple is  fonnd  in  Andrus  v.  Waringj  2  JohM.y  153,  in  th& 
case  of  IfeffvSj  7  Wend.j  499,  and  in  the  case  of  MoClure 
V.  JErwifiy  3  Oow.f  213.  In  the  last  case  the  court  saj: 
"This  is  a  good  plea  in  all  cases  where  the  condition  i» 
to  indemnify  and  save  harmless ;  because  it  answers  the 
condition  in  terms.  Bat  it  is  good  in  that  case  only. 
The  plea  should  go  to  the  right  of  action,  not  to  the 
question  of  damages."  Numerous  authorities  are  cited 
sustaining  the  decision,  and  among  them,  those  from 
1  Scmnd.j  above  quoted. 

To  apply  the  rule  to  this  case.  What  is,  in  fact,  the 
covenant,  according  to  its  right  construction?  If  it  had 
stopped  with  the  words  "determination  of  said  partner- 
ship," it  would  have  been  a  covenant  of  indemnity  merely. 
But  the  words  "by  assuming  and  paying  the  same  when 
due,"  constitute  an  important  addition.  They  provide  a 
special  manner  and  time  of  indemnity ;  in  effect,  by  acquit- 
ting and  discharging  the  plaintiff  from  the  copartnerdiip 
liabilities  as  they  should  become  due,  and  that  "  in  fall." 
These  words  are  not  mere  surplusage,  as  the  plea  would^ 
in  fact,  make  them.  The  plaintiff  was  not  content  with  a 
general  covenant  to  indemnify.  He  required  that  these 
"liabilities"  (for  that  is  the  word  used)  should  not  hang 
over  him;  and  so  provided  against  this  inconvenience  by 
this  portion  of  the  covenant.  It  is  obviously,  therefore^ 
a  very  material  part  of  the  covenant.  In  the  second  count 
of  the  declaration  it  is  so  treated  and  counted  upon;  and 
if  the  plea  is  good,  this  count  is  bad  as  going  beyond  the 
legal  effect  of  the  covenant.  Suppose  the  covenant  was 
that  the  covenantors  would  assume  and  pay  the  liabil- 
ities   specified  in  full   when   due,   and  so,    or   thus,  save 
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harmless  and  indemnify  the  covenantee.  Wonld  the  plea 
then  meet  it)  Clearly  not.  And  is  not  this  the  same  in 
effect  as  such  a  covenant?  It  is  difficult  to  perceive  any 
difference.  The  covenant  is  for  indemnity  by  assumption 
and  payment  of  the  debts  when  due,  and  the  breaches- 
assigned  in  each  count  are  co-extensive  with  the  covenant, 
embracing  the  assumption  and  payment  The  j4ea  goes* 
only  to  the  damages,  and  not  to  the  assumption  and  pay- 
ment; and,  consequently,  the  breaches  alleged  stand 
admitted,  and  give  the  right  to  a  recovery.  The  demurrer 
must  therefore  be  sustained. 

No  question  as  to  the  rule  of  damages  is  now  presented. 

The  second  question  presented  is,  whether  the  motion  of 
the  defendant  Bing,  for  leave  to  plead  his  discharge  in  bank- 
ruptcy jpt^i^  darrein  contintcance,  ought  to  be  granted. 

It  is  objected  by  the  plaintiff,  that  King  having  joined 
with  Fitch  in  the  other  pleas  going  to  the  merits  of  the 
action,  it  is  not  now  competent  for  him  to  plead  a  several 
plea,  going  to  his  personal  discharge;  that  he  cannot  now 
sever  at  all,  but  must  stand  or  fall  by  the  issues  already  made 
in  the  cause.  I  have  examined  the  cases  cited  by  the  plain- 
tiff's  counsel,  but  I  do  not  perceive  that  they  reach  the 
question.  They  establish  the  proposition,  pretty  fully,  that 
where  one  defendant  joins  with  others  in  pleading  to  the- 
merits,  he  cannot  also  sever  and  plead  a  matter  in  personal 
discharge.  But  these  are  all  cases  of  pleading  originally,  and 
none  of  them  cases  where  a  plea  was  tendered  puis  darrein 
contintcance. 

To  determine  this  question,  it  is  necessary  to  consider 
the  rules  regulating  these  pleas,  and  their  effect.  They 
are,  as  their  name  imports,  of  matters  which  have  arisen 
subsequent  to  the  former  pleadings  and  the  last  continu- 
ance of  the  cause,  and  which  go  to  abate  or  bar  the  suit» 
As  they  tend  to  delay,  great  strictness  is  required  in 
regard  to  them.     They  must  be  verified  by  oath ;  must  be 
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framed  with  great  certainty;  and  but  one  of  them  can  be 
pleaded.  And,  what  is  more  material  as  to  this  question,  bj 
pleading  one  of  these  pleas,  a  defendant  abandons  all 
other  pleas  pleaded  by  him  in  the  canse,  and  places  the 
issue  of  the  suit,  as  to  him,  entirely  upon  the  single  plea. 
A  plea  in  abatement  of  this  character  may  be  pleaded, 
for  a  former  plea  was  a  waiver  only  of  matters  in  abate- 
ment then  existing.  But  upon  such  a  plea  too,  the  judg^ 
ment,  if  against  the  party  pleading  it,  is  final,  whether  on 
41  demurrer,  or  on  trial,  and  not  of  respondeas  ouster:  2 
Tidd'sPr.,  847,  850-1;  1  Chit.  PL,  635-6.  The  effect, 
then,  of  this  plea,  if  received,  is  an  abandonment  by  this 
-defendant  of  the  pleas  formerly  pleaded  by  him,  and  as 
respects  him  they  are  off  the  record ;  though  they  may 
«tand  as  the  several  pleas  of  the  other  defendant,  to  the 
«ame  effect  as  if  he  had  pleaded  them  sole.  The  defendant 
pleading  this  plea,  if  it  be  received,  will  not  therefore 
«taud  in  the  position  of  defending  with  the  other  defendant 
jointly  on  the  merits,  and  severally  in  respect  to  his  per- 
gonal discharge,  as  would  be  the  result  in  the  cases 
referred  to.  And  if  a  defendant,  who  has  pleaded  in  chief, 
may  abandon  his  plea  so  pleaded,  and  plead  in  abatement 
4i  matter  subsequently  arising,  I  see  no  reason  why  he 
may  not  so  abandon  a  joint  plea,  and  interpose  a  several 
plea  of  a  discharge  obtained  subsequently.  The  other 
defendant  is  not  prejudiced;  the  plaintiff  may  follow  up 
the  issue  as  against  him ;  and  if  the  defendant  pleading 
the  discharge  succeed,  a  nolle  prosequi  may  bo  entered  in 
respect  to  him,  or  he  may  be  discharged  by  the  judgment 
of  the  court,  and  the  cause  conducted  to  final  judgment 
Against  the  other  defendants :  1  Chit  PL,  32,  33,  41.  I 
am  therefore  of  the  opinion  that  the  motion  should  be 
j;ranted. 

Certified  accordingly. 
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Collen  Brown  et  al.  ▼.  Charles  Biasell  et  al« 

▲  Un  of  eoioeptloiis,  returned  with  awrtt  of  error,  appeared  to  haye  been  ilgiied  after 
the  writ  was  sued  out.  Held,  That  this  was  at  most,  whether  at  common  law,  or 
under  the  proyisions  of  the  statute  (R.  8.,  888,  { 16),  a  mere  irregtUarity ;  which 
was  waived  by  joinder  in  error,    (a) 

This  was  a  motion,  by  tho  defendants  in  error,  to  strike 
from  the  record  the  bill  of  exceptions  accompanying  the 
writ  of  error  and  return  thereto  in  this  cause.  The  writ 
was  sued  out  December  7th,  1843.  The  exce[>tions  appear 
to  have  been  signed  December  9th.  The  plaintifts  in  error 
had  assigned  errors,  and  the  defendants  joined  in  error  in 
the  common  form,  before  the  motion  was  made.  The 
errors  assigned  were  special,  and  mainly  upon  the  matters 
in  the  bill  of  exceptions. 

(?.  JS.  Sand,  in  support  of  the  motion. 

JS.  C.  Seaman,  contra, 

Goodwin,  J.,  delivered  the  opinion  of  the  court. 

It  is  insisted  by  the  defendants  in  error,  that  the  plain- 
tif6,  by  suing  out  the  writ  before  the  exceptions  were 
signed,  had  waived  them;  that  the  bill  subsequently  signed 
is  a  nullity;  and  that  being  so  the  joinder  is  no  waiver  of 
the  motion,  and  no  admission  that  the  bill  is  a  part  of  the 
record.  On  the  other  hand,  it  is  insisted  that,  under  the 
statute,  if  the  bill  was  signed  during  the  term  in  which 
the  exceptions  were  taken,  it  is  well  returned  as  a  part  of 
the  record ;  and  that,  if  not  so,  it  is  a  mere  irregularitjr^ 
waived  by  the  joinder  in  error. 

The  statute  (JB.  S.,  383,  §  16)  provides  that,  "Any 
party  aggrieved,"  etc.,  may  allege  exceptions,  "which^ 
being  reduced  to  writing  and  presented  to  the  court  before 

(o)   See  TeUer  t.  Willis,  IS  Mich.,  889. 
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the  adjonrnment  thereof  without  day,  and  being  found 
conformable  to  the  truth,  shall  be  allowed  and  signed  by 
the  judges  of  the  court,  and  on  being  fled  shall  become  a 
part  of  the  record  in  the  cause,  if  the  party  alleging  such 
exceptions  shall  so  elect  {b)  By  this  statute,  the  bill, 
when  signed  (which  must  be  during  the  term  when  the 
exceptions  are  taken),  is  filed  in  the  Circuit  Court,  and 
then,  if  the  party  who  alleges  the  exceptions  so  elects, 
becomes  a  part  of  the  record.  When  it  comes  into  this 
court,  it  comes  as  a  part  of  the  return  to  the  writ  of  error. 
In  this  case  it  is  so  returned,  and,  in  the  clerk's  certificate, 
it  is  stated  to  be  the  bill  signed,  and  directed  by  the  judges 
of  that  court  to  be  filed.  Can  it  then,  for  the  cause  alleged, 
be  considered  a  nullity?  Under  the  provisions  of  the 
statute  referred  to,  we  think  it  cannot;  and  that  the  &ct 
complained  of  would,  at  most,  be  a  mere  technical  irregu- 
lurity,  which  is,  therefore,  of  course,  cured  by  the  joinder 
in  error.  Suppose  the  plaintiff,  upon  discovering  the  mis- 
take complained  of,  had  discontinued  his  writ  before  the 
return ;  could  he  not  then  have  taken  a  second  writ,  and 
had  the  bill  returned  with  the  record  ? 

Our  statute  differs  materially  from  the  English  statute 
on  this  subject.  Li  that,  it  is  expressly  provided,  that 
when  an  exception  is  sealed,  and,  upon  the  retnm  of  the 
record,  "  the  exception  is  not  found  in  the  roll,  and  the 
party  show  the  exception  written,  with  the  seal  of  the 
justice  affixed,  the  justice  shall  be  commanded  that  he 
appear  at  a  certain  day,  to  confess  or  deny  his  seal ;  and,  if 
the  justice  cannot  deny  his  seal,  judgment  shall  be  given 
according  to  the  exception,  as  it  may  be  allowed  or  dis- 
allowed :"  Tidd's  Pr.y  862-3.  Under  our  statute  no  such 
proceeding  is  had ;  and  the  bill  of  exceptions  is  certified 
from  the  court  below,  with,  and  as  a  part  of,  the  record 
there. 

(»)   See  a  L.  VSn,  It  6081,  0O6S. 
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But  under  tho  English  statute,  and  the  practice  under 
it,  this  motion  could  scarcely  prevail.  It  is  alleged  that 
the  suing  out  of  the  writ  before  the  signing  of  the  excep- 
tions, being  a  waiver  of  them,  the  bill  signed  afterwards 
IB  a  nullity.  From  the  case  referred  to  in  support  of  this 
rule,  in  Tidd^s  Pr,j  861,  it  appears  that  a  motion  was  made 
in  the  exchequer  chamber,  in  a  case  brought  up  there  on 
error  to  the  King's  Bench,  for  a  rule  on  the  opposite  party, 
that  a  bill  of  exceptions  should  be  settled  by  the  judge  in 
the  court  below,  and  appended  to  the  transcript  in  the 
superior  court  Two  of  the  justices  said  the  motion 
could  not  be  granted  in  that  court ;  one  other  said  the  writ 
and  return  were  a  waiver  of  the  exceptions,  and  there  was 
no  authority  to  grant  the  relief  sought ;  and  the  whole 
court  concurred  in  denying  the  motion.  In  a  later  case 
however  {WiUans  v.  Taylor ^  6  Bing.j  512;  2  Bam.  ^  Ad.j 
S46),  after  error  brought,  a  bill  of  exceptions,  which  had 
been  previously  sent  to  defendant's  attorney,  was  settled ; 
and,  on  a  special  application*  to  the  superior  court 
(exchequer  chamber),  it  was  allowed  to  be  tacked  to  the 
record  there,  upon  terms,  and  the  cause  heard  on  the 
exceptions. 

By  the  common  law  practice,  then,  the  bill  of  excep- 
tions could  not  be  considered  a  nullity,  and  by  it  we  think, 
therefore,  the  alleged  irregularity  would  be  waived,  or 
cured,  by  the  joinder  in  error.  On  the  principles,  then, 
of  the  common  law,  as  well  as  under  the  provisions  of  our 
statute,  the  motion'  must  be  denied. 

Motion  denied. 
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Tbe  People  ex  reL  B.  C.  Seaman  ▼•  Charlee  G.  Ebuxunond^ 

Auditor-QeneiaL 

On  fhe  nle  of  land  for  the  taxes  of  1887,  the  relator  became  the  putchaeer  and 
received  the  county  treasurer's  certiflcate  of  sale,  which,  by  the  provisions  of  the 
statute  under  which  the  sale  was  made  (Laws  18SS,  p.  96,  {  15),  would  entitle  him  to 
a  deed  of  the  land  within  two  yeare  from  the  time  of  the  sale;  unless  the  same  waa 
sooner  redeemed.  Afterwards,  and  before  the  time  of  redemption  had  expired, 
the  same  land  was  a^ain  sold  for  the  taxes  of  1888,  and,  having  been  bid  off  on  the 
last  sale,  for  an  amount  exceeding  the  amount  of  taxes,  interest  and  charges  due 
thereon,  the  surplus  was,  under  the  provisions  of  the  statute  (R.  3.  1888,  96,  |  IS), 
deposited  in  the  state  treasury,  to  the  credit  of  the  oi^ner  w  ^Uaimami  of  the  land, 
and  remained  there  until  after  the  time  for  redemption  under  the  sale  for  the  taxes 
of  1837  had  expired,  and  a  deed  of  the  land  had  been  executed,  by  the  county 
treasurer,  to  the  relator,  in  consummation  of  that  sale.  The  relator  then  claimed 
this  surplus  money.  Htidy  that  he  was  not  entitled  to  receive  it,  he  not  being  the 
tnoner  ot  the  land  within  the  meaning  of  the  statute. 

Seld,  that  tlie  relator  did  not  become  the  oionsr  of  the  land,  until  the  deed  to  him^ 
from  the  county  treasurer,  was  executed. 

Hetdt  alsob  that  the  right  to  such  surplus  was  personal,  and  did  not  follow  with  the 
title  to  the  land;  and  that  the  person  who  was  tbe  owner^  or  who  had  the  lee^  title 
to  the  land,  when  it  was  sold  for  the  taxes  of  1838,  was  entitled  to  receive  it. 

Motion  for  mandamus.  On  the  15th  day  of  October, 
1840,  Seaman,  the  relator,  became  the  purchaser  of  a  cer- 
tain quarter  section  of  land,  on  a  sale  of  the  same  by  the 
proper  county  treasurer,  for  the  delinquent  taxes  of  the 
year  1837,  and  received  from  the  treasurer  a  certificate  of 
the  sale,  which  entitled  him  to  a  deed  of  the  land  after  the 
expiration  of  two  years  from  the  sale,  unless  the  same  was 
sooner  redeemed.  No  redemption  having  been  made,  a 
deed  of  the  land  was,  after  the  expiration  of  the  two 
years,  executed  by  the  county  treasurer,  to  the  relator,  in 
consummation  of  the  sale.  On  the  first  Monday  of 
August,  1842,  and  before  the  relator  became  entitled  to  the 
deed,  the  same  land  was  again  sold  for  the  taxes  of  1838^ 
and  was  bid  off  by  the  purchaser,  for  a  sum  largely 
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exceeding  the  taxes,  interest  and  costs  chargeable  thereon^ 
leaving  a  surplus  to  be  deposited,  under  the  law  then  in 
force,  with  the  state  treasurer,  "to  the  credit  of  th^ 
proper  (njoner  or  claiynanV^  of  the  land. 

On  the  15th  day  of  December,  1842,  the  relator  pre- 
sented to  the  respondent,  auditor-general  of  the  state,  hi» 
affidavit  of  the  foregoing  facts,  and  also  his  deed  of  th& 
land  from  the  county  treasurer  above  mentioned,  and 
demanded  a  warrant  upon  the  state  treasurer  for  the  sur* 
plus  money  above  mentioned,  claiming  that  he  was  entitled 
to  the  money  as  owner  or  claimant  of  the  land.  The^ 
auditor-general  refused  to  issue  the  warrant,  and,  upon 
affidavit  of  the  above  facts,  application  is  now  made  to  thi» 
court,  by  the  relator,  for  a  rrumda/mma  to  compel  him  to 
do  so. 

E.  C.  Seaman,  the  relator,  in  support  of  the  motion. 

E.  Famswoi'thj  attorney-general,  contra. 

Ransom,  Oh.  J.,  delivered  the  opinion  of  the  court. 

The  sale  of  the  land  to  the  relator,  for  the  unpaid  tax 
of  1837,  was  made  pursuant  to  the  statute  of  1833  {Laws 
1838,  p.  96,  §  15),  which  provides  that  on  the  sale  of  any 
land  for  taxes,  the  treasurer  shall  give  to  the  purchaser  of 
any  such  land,  a  certificate  in  writing,  describing  the  land 
purchased,  and  the  sum  paid  therefor,  and  the  time  when* 
the  purchaser  will  be  entitled  to  a  deed  for  the  said  land ; 
and,  if  the  person  claiming  title  to  the  land  described  ii% 
said  certificate,  shall  not,  within  two  years  from  the  date- 
thereof,  pay  the  treasurer,  for  the  use  of  the  purchaser ,  his- 
heirs  or  assigns,  the  sum  mentioned  in  such  certificate,^ 
together  with  the  interest  thereon,  at  the  rate  of  20  per 
cent  per  annum,  from  the  date  of  the  said  certificate,  the- 
treasurer  shall,  at  the  expiration  of  the  said  two  years^ 
execute  to  the  purchaser,  his  heirs  or  assigns,  a  conveyance 
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of  the  lands  so  sold ;  which  conveyance  shall  vest  in  the 
|>eFson  to  whom  it  shall  be  given,  an  absolute  estate  in  fee 
•simple,  subject  tcr  the  claims  of  the  territory  of  Michigan 
thereon. 

Under  this  provision  the  relator  became  entitled  to  a 
/deed  of  the  laud  in  question,  on  the  5th  day  of  October, 
1842. 

Prior  to  that  day,  the  same  land  was  again  sold  for  the 
tax  of  1838.  The  Eevised  Statutes,  under  which  the  last 
aale  was  made,  provides  {R.  &,  97,  §  14),  that  after  such 
payment  shall  have  been  made  (referring  to  the  amount 
bid  for  the  land),  the  treasurer  of  the  county  shall  give  to 
the  purchaser  J  a  certificate  in  writing,  describing  the  lands 
^purchased,  etc. 

The  15th  section  of  the  same  act  provides,  that  all 
moneys  received  on  such  sales,  shall  be  forthwith  transmit- 
ted to  the  state  treasurer,  or  deposited  in  some  bank,  under 
his  direction,  and  subject  to  his  order. 

The  16th  section  enacts,  that  so  much  of  the  money  so 
received  as  shall  be  equal  to  all  the  unpaid  taxes,  charges 
and  interest  thereon,  shall  be  paid  in  the  state  treasury, 
and  constitute  a  part  of  a  fund  for  the  redemption  of  cer- 
tain stocks,  ^^  and  the  balance  shall  be  deposited  in  the  state 
treasury,  to  the  credit  of  the  proper  owner  or  claimant  of 
said  parcel  of  land,  which  shall  be  entered  on  the  books 
of  said  treasurer  in  a  just  and  proper  manner." 

Section  17  provides  that  the  owner  of  any  land  sold  for 
taxes  shall,  at  all  times^  be  entitled  to  receive  from  the  state 
treasurer  the  amount  of  money  deposited  in  the  treasury 
to  the  credit  of  such  owner,  upon  making  proof,  satisfac- 
tory to  the  auditor-general,  that  he  is  the  proper  owner, 
and  giving  a  receipt  for  the  same. 

Section  19  enacts,  that  the  auditor-general  shall,  upon 
the  presentation  of  the  certificate,  execute  to  the  purchaser, 
liis  heirs  or  assigns,  in  the  name  of  the  pwple  of 
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«tate,  a  conveyance  of  the  real  estate  so  sold,  which  shall 
vest  in  the  grantee  an  absolute  estate  in  fee. 

It  will  be  perceived  that  by  the  Revised  Statutes,  under 
which  the  relator  asserts  a  right  to  the  money  in  question, 
the  ow7ier  or  claimant  only,  is  entitled  to  receive  it  from  the 
treasurer. 

That  the  person  applying  for  the  money,  is  the  proper 
owner,  within  the  intent  and  meaning  of  the  statute,  must 
be  proved  to  the  satisfaction  of  the  auditor-general.  fTot 
that  he  can  capriciously  or  arbitrarily  decide  whether  or 
not  the  proof  in  a  given  case  is  satisfactory,  but  such 
proof  must  be  adduced,  as  would  be  reasonably,  legally 
sufficient,  to  establish  the  ownership  of  the  claimant. 

Are  the  facts, -which  are  alleged  to  have  been  submitted 
to  the  respondent  in  this  case,  sufficient  to  prove  that 
the  relator  was,  on  the  first  Monday  of  August,  1842,  the 
proper  otimer  of  the  land  in  question,  so  as  to  be  entitled 
to  receive  the  surplus  money  which  accrued  from  the  sale 
of  it? 

To  justify  an  affirmative  answer,  it  must  appear  that  he 
was  such  owner  on  the  day  of  the  sale. 

He  contends  that  he  was  so ;  that,  to  adopt  the  language 
of  his  argument,  the  moment  he  purchased  the  land  at 
the  tax  sale  in  October,  1840,  he  became  the  owner  thereof; 
that  his  right,  being  in  its  nature  complete  and  perfect, 
subject  only  to  a  defeasance  or  condition,  could  only  be 
defeated  by  the  former  owner's  paying  certain  moneys  to 
the  county  treasurer.  We  think  the  statute  will  not  bear 
the  construction  he  claims  for  it. 

It  is  to  be  borne  in  mind,  that  whatever  ownership ^  or  title 
to  the  land  the  relator  had,  was  acquired  under  the  statute 
of  1833. 

In  thaft  statute,  whenever  mention  is  made  of  the  per- 

4Km  wbo  buys  land  at  a  tax  sale,  he  is  deuominated  the 

purchaser^  and  no  title  whatever  to  the  land  sold^  vests  in 
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him,  until,  at  the  expiration  of  two  years,  he  receives  the 
treasurer's  deed,  "which  conveyance,"  says  the  statute^ 
*^  shall  vest  in  the  person  who  receives  it,  an  absolate 
estate  in  fee  simple."  Prior  to  that  conveyance,  he  has  only 
a  lien  upon  the  land  for  the  repayment  of  the  amount  of 
the  tax  paid,  with  twenty  per  cent  interest;  he  has  no 
right  to  interfere  with  the  possession  of  the  owner;  he  can- 
not enter  upon  the  land  for  any  purpose  whatever,  nor  can 
he  control  the  rents  and  profits. 

If,  then,  it  was  the  conveyance  by  the  treasurer,  and  not 
the  purchase  at  the  tax  sale,  which  made  the  relator  the 
owner  of  the  land,  he  did  not  become  such  owner  until  the 
5th  day  of  October,  1842. 

Was  he,  then,  the  owner,  in  time  to  entitle  himself  to 
the  surplus  money  which  he  claims  ? 

That  is  to  be  determined,  as  we  have  seen,  by  the 
Revised  Statutes.  In  every  section  of  the  statute  upon 
this  subject  in  which  mention  is  made  of  the  original  pro* 
prietor  of  the  land,  and  of  the  person  who  buys  it  at  the 
tax  sale,  a  distinction  that  cannot  be  mistaken  is  observed; 
the  first  is  denominated  the  oamjer  or  claimant;  the  latter  i» 
called  the  purchaser. 

There  is  not  a  provision  of  either  the  statute  of  1833,. 
or  of  1838,  upon  this  subject,  in  which  the  person  who 
bids  off  land  at  a  tax  sale,  is  called  the  owner,  prior  to  his 
receiving  the  treasurer's  deed ;  but,  as  I  have  before  said^ 
he  is  termed  the  purchaser,  and  the  former  proprietor  the 
owner. 

It  is  perfectly  clear  that  the  individual  who  has  the 
legal  title  to  the  land  at  the  time  of  the  tax  sale,  is  the 
owner,  entitled,  under  the  statute,  to  the  surplus  money,  if 
any  there  be. 

The  moneys  received  on  the  tax  sales  are  to  be  forth- 
with forwarded  to  the  state  treasurer,  and  he,  on  their 


FIRST  CracmT,  JANUARY  TERM,  1841  281 


People  V.  Hammond. 


receipt,  is  to  place  the  surplus  to  the  credit  of  the  owner, 
who  shall  at  all  times  be  entitled  to  receive  it. 

The  individual  whose  land  was  sold  might  have  claimed 
and  received  the  surplus  the  day  following  the  sale,  had  it 
reached  the  state  treasury  so  soon — ^two  months  before  the 
relator's  title  vested.  Suppose  he  had  done  so,  and,  upon 
proof  of  the  facts  now  before  ^is,  the  money  had  been  paid 
to  him  ?  Will  it  be  seriously  contended  that  the  relator 
■could  have  successfully  claimed  it,  either  of  the  treas- 
xirer,  or  the  person  to  whom,  as  owner,  it  had  been  paid  ? 
Olearly,  he  could  not. 

The  surplus  money  produced  by  the  tax  sale,  is  the 
property  of  the  person  who  has  the  legal  title  to  the  land 
at  the  time  of  the  sale,  and  the  moment  the  amount  is 
ascertained  and  passed  to  his  credit  in  the  books  of  the 
treasurer,  it  is  as  absolutely  his  as  though  it  were  in  his 
own  keeping;  and  the  right  is  personal — as  unqualifiedly 
60  as  the  ownership  of  any  chattel ;  and  although  the  sur- 
plus spoken  of  is  produced  by  the  sale  of  land,  yet  the 
right  to  receive  and  control  it,  no  more  follows  the  title  to 
the  land,  than  does  the  ownership  of  the  cattle  and  farming 
utensils  that  a  man  may  happen  to  have  on  his  farm  when 
it  is  sold  for  taxes,  and  the  purchaser  may,  with  as  much 
propriety,  claim  a  right  to  the  latter  as  the  former. 

Is  the  right  of  the  owner  to  the  surplus  changed  or 
affected,  in  the  slightest  degree,  by  permitting  the  money 
to  remain  in  deposit  in  the  treasury,  until  his  right  to 
redeem  his  land  shall  have  expired?  No  one  will  pre- 
tend it. 

I  confess  I  am  unable  to  discover  any  principle,  either 
of  law  or  equity,  that  will  sustain  the  claim  preferred  by 
the  relator  in  this  case. 

The  application  must  be  denied. 

Mandamus  refused. 
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The  People  ex  xel.  Zephaaiah  Flatt»  Attomey-Oeneral,  r» 
The  Freeidenty  Direoton  and  Company  of  the  Oakland 
Ckninty  Bank. 


The  tnaamMoBm  and  Mti  of  •  eorponrtkni  nii^  be  prorad  1^  eneries  niade  In  Ha 
booka. 


Whara^  tai  aa  act  of  inooiporatloB,  H  waa  praffded  Uiaft  flia  9ma»  ahould  be  void^ 
ualeai  a  certain  lum  of  monej  waa  paid  in,  aa  part  of  the  capital  stock  of  tlia 
corporation,  within  two  jears  from  ita  paaMge*  it  waa  heid^  that,  after  fire 
yean  had  elapeed  from  flia  ezplratlott  of  fliat  period,  ft  waa  too  late  to  teatitute 
prooeedingi  to  obtain  a  f wfeiture,  on  aoeoont  of  omiarion  to  coaaply  with  snob 
proTiaion.    (a) 

The  court  will  lay  down  no  nnj^eiml  role  inaoch  case,  but  wHl  decide  whetlier  the 
delay  hai  been  unreaaonable  or  not^  from  the  circumstances  of  each  caae. 

An  act  repealing  the  charter  of  the  **Bank  of  Oakland  Oounty,"  cannot  be  oonatnied 
to  be  a  repeal  of  the  charter  of  "The  President,  Directors  and  Company  of  the 
Oakland  Ooonty  Bank.* 


*t 


It  is  not  necessary  that  a  repealing  act  should  correspond  exactly,  in  naming  the 
corporation,  with  the  act  of  incorporation  which  it  is  meant  to  repeal;  bat  there 
must  be  such  a  correspondence  aa  will  leave  no  doubt  of  the  intention  of  the  lefcia- 
lature. 

Where,  by  its  charter.a  bank  is  located  in  one  county,  and  it  establisbea  an  agency  In 
another  county,  where  it  receivea  depoeits,  and  buys  and  sells  exchange,  it  thereby 
▼iolatea  \ft  charter.    (6) 

The  buying  exchange  by  a  bank  is,  in  effect,  discounting  paper. 

AemMe,  That  a  bank  may  lawfully  have  an  agency  to  redeem  its  billa,  ai  a  placa 
other  than  that  in  which  it  is  located  by  the  charter. 

Quere  aa  to  whether  quo  vforrarUo  or  tcire  facicu  be  the  proper  remedy  by  which  to* 
proceed  against  a  corporation,  for  yioloting  its  charter. 

This  was  an  information  in  the  natare  of  a  quo  warranto^ 
requiring  the  defendants  to  show  by  what  right  they 


<a)    24  Mich.,  890. 

(6)    See  Walk.  Ch.,  90 ;  25  Mich.,  241;  28  Mich..  311;  28  Mich.,  424;  12  Mich.,  9. 
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exercised  certain  corporate  privileges  and  franchises.  No 
formal  issues  were  joined,  but  the  ease  was  heard  upon 
stipulation  between  the  parties.  The  following  were  the 
grounds  relied  upon  by  the  attorney-general,  and  thoso 
facts  admitted  by  the  stipulation,  out  of  which  the  legal 
principles  decided  by  the  court  arose. 

1.  That  the  act  under  which  the  defendants  claimed  to 
be  incorporated,  became  void,  by  the  failure  of  the  defend- 
ants to  comply  with  the  terms  of  the  last  section  thereof. 
The  act  was  approved  March  28, 1886  {S.  L.  1886,  p.  216), 
The  last  section  declared,  that  unless  the  sum  of  (15,000 
in  specie  was  paid  into  the  bank,  within  two  years 
after  the  passage  of  the  act,  the  same  should  be  void  and 
of  no  eiiect.  It  was  claimed  that  this  sum  was  not  paid 
in,  within  the  time  limited.  The  only  evidence  upon  this 
point  was  certain  entries  in  the  books  of  the  bank^ 
showing  that  the  money  was  paid  in  ;  and  tending  also  to 
show  that  it  was  soon  afterwards  withdrawn  from  the 
bank. 

2.  That  the  charter  of  the  bank  was  repealed  by  the 
"  act  to  repeal  the  charters  of  certain  banks  and  for  other 
purposes,"  approved  February  16,  1842  {S.  L.  1842,  p. 
61),  which,  it  was  admitted,  was  passed  by  a  vote  of  two- 
thirds  of  both  branches  of  the  legislature.  This  act 
repealed  the  charter  of  the  "  Bank  of  Oakland  County." 
By  the  act  of  incorporation  above  mentioned,  the  corpor- 
ate name  of  the  defendants  was, "  The  President,  Directors 
and  Company  of  the  Oakland  County  Bank."  The  view 
taken  by  the  court  renders  it  unnecessary  to  state  the 
evidence  admitted  by  the  stipulation,  as  to  whether  the 
defendants  complied  with  the  terms  of  the  saving  con- 
dition contained  in  the  second  section  of  this  repealing 
act. 

8.  That  the  bank  had  violated  its  charter  by  the  estab- 
lishment of  an  agency  at  Detroit,  in  the  county  of  Wayne* 
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The  charter  required  that  the  bank  should  be  located  in 
the  county  of  Oakland.  In  September,  1843,  an  agency 
of  the  bank  was  established  at  Detroit,  where  the  cashier 
of  the  bank  resided,  and  a  large  part  of  the  funds  of  the 
bank  were  kept.  At  this  agency  the  defendants  received 
and  kept  deposits,  redeemed  their  bills,  and,  as  incident  to 
4such  redemption,  bought  and  sold  exchange.  Affidavits 
were  read  showing  that  the  agency  was  established  in 
good  faith,  and  without  the  intention  to  violate  the  char- 
ter. It  was  discontinued  on  the  commencement  of  pro- 
ceedings against  the  bank.  , 

Z.  Platty  Attomey-Generaly  for  the  people. 

T.  Romeyn^  A.  D.  Fi*aser  and  D.  Goodwin^  for  the 
defendants. 

Whipplb,  J.,  delivered  the  opinion  of  the  court. 

1.  With  respect  to  the  first  point,  it  was  contended  by 
the  attorney-general  that  the  books  of  the  corporation, 
(the  only  testimony  produced  on  cither  side  upon  the 
question),  furnished  conclusive  evidence  that  $15,000  in 
specie  was  not  paid  into  the  bank  within  two  years  after 
the  passage  of  the  act  of  incorporation ;  or  at  least,  that 
the  court  would  be  warranted  in  inferring  that,  although 
the  $15,000  was  paid  in,  yet  it  was  immediately  with- 
drawn, in  fraud  of  the  act  creating  the  corporation.  We 
hsive  examined  the  extracts  from  the  books  furnished  us 
by  the  attorney-general,  and  are  free  to  admit  that  they 
are  well  calculated  to  cast  suspicion  upon  the  fairness  of 
tills  part  of  the  transactions  of  the  original  stockholders. 
Indeed  it  is  difficult  to  arrive  at  a  very  satisfactory  con- 
elusion  as  to  the  true  meaning  of  some  of  the  entries.  In 
a  proceeding  of  this  nature,  however,  which  has  for  its 
object  the  forfeiture  of  corporate  rights,  I  hold  it  to  be  the 

duty  of  the  attorney-general  to  support  the  allegations 
28a 
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upon  which  he  relies  to  procure  a  judgment  of  forfeiture, 
by  such  evidence  as  leaves  no  doubt  of  their  truth  upon 
the  minds  of  the  court  or  jury,  to  whom  the  issue  may  be 
referred  for  determination.  Now  it  does  appear,  by  the 
books,  that  $15,000  in  specie  was  paid  in,  at  the  expiration 
of  two  years ;  and  this  entry,  if  considered  separately, 
would  be  regarded  as  prima  facie  evidence  that  this  part 
•of  the  act  was  complied  with,  and  would  thus  cast  upon 
the  attorney-general  the  burden  of  rebutting,  by  evi- 
•dence  clear  and  undoubted,  the  implication  thus  raised. 
I  have  already  said  that  the  other  entries,  immediately 
succeeding  that  relating  to  the  payment  of  the  (15,000, 
■are  of  a  suspicious  character.  To  me  they  are  inexpli- 
<^ble ;  but  this  circumstance  will  not  warrant  this  court  in 
permitting  a  mere  suspicion  of  unfairness,  or  even  fraud, 
to  overthrow  a  fact  legally  and  properly  proved  by  the 
books  themselves.  For  the  doctrine  is  well  established, 
that  the  transactions  and  acts  of  a  corporation  may  be 
proved  by  entries  made  in  its  books;  and  such  entries 
xvre  considered  the  best  evidence  of  the  acts  of  a  corpora- 
tion: Any,  ^Ames  on  Corp.,  378.  Again,if  the  J15,000  was 
in  fact  paid  in  and  withdrawn,  as  argued  by  the  attorney- 
general,  a  fraud  of  the  grossest  nature  was  perpetrated ; 
^nd  to  support  such  a  charge  the  evidence  should  be  clear 
and  conclusive,  and  not  be  left  to  inference.  I  do  not 
desire  to  be  understood  as  asserting  that  fraud  can  only 
be  established  by  express  proof.  From  its  very  nature,  it 
-can  seldom  be  shown  in  this  way ;  but,  in  the  absence  of 
«uch  proof,  it  has  always  been  deemed  necessary  to  estab- 
lish it  by  proof  of  such  acts,  as  lead  the  mind  irresistibly 
to  the  conclusion  that  the  fraud  has  been  perpetrated.  In 
other  words,  the  inference  must  be  a  Tzace^^ary  consequence 
from  the  acts  done :  Matthews  Pres.  Ev,y  29. 

There   are  other  circumstances,  independent  of  those 
Already  stated,  which  would  authorize  this  court  to  hesi- 
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tate  before  pronouncing  jadgment  against  the  defendants^ 
upon  the  first  ground  assumed  by  the  attorney-general.  I 
refer  now  to  the  fact  that  the  act  incorporating  the  bank 
was  passed  about  seven  years  since.  Although  there  is  no- 
statute  limiting  the  time  within  which  proceedings  of  this- 
nature  shall  be  instituted,  yet  the  Court  of  King's  Bench, 
in  England,  has  exercised  a  sound  discretion  in  this- 
respect,  and  refused  to  permit  informations  to  be  filed,  at 
the  instance  of  private  individuals,  if  there  has  beei¥ 
unreasonable  delay  in  invoking  its  extraordinary  inter- 
position. When  the  information  is  filed  by  the  attorney- 
general,  which  may  be  done  without  a  preliminary  appli- 
cation to  the  court,  that  discretion  will  be  exercised  upon 
the  hearing  of  the  cause.  This  rule  we  think  not.  only 
salutary,  but  reasonable ;  and  it  is  to  be  applied  to  cases- 
as  they  arise,  according  to  circumstances,  until  the  legis- 
lature (as  in  England)  shall  deem  it  proper  to  prescribe 
some  uniform  rule  on  the  subject  Apply  the  rule,  as  it 
exists,  to  the  facts  in  this  case,  and  we  think  it  would  be- 
unjust  and  unreasonable,  even  if  the  evidence  of  the  non- 
payment of  the  $15,000,  as  required  by  the  act  of  incor- 
poration, were  stronger  than  it  is,  to  oust  the  corporators- 
of  their  franchises  for  this  reason. 

2.  The  next  point  to  be  considered  is,  whether  the  net 
incorporating  the  bank  was  repealed  by  the  act  of  February 
16th,  1842.  The  4th  section  of  the  act  of  incorporatioiv 
constitutes  the  defendants  a  body  politic  and  corporate,, 
by  the  name  of  the  "  President,  Direetors  and  Company  of 
the  Oakland  County  Bank;"  the  repealing  act  repeals  tlie 
charter  of  "  The  Bank  of  Oakland  County.'^  It  is  urged 
by  the  attorney-general,  that  the  words,  "  the  Bank  of 
Oakland  County,"  are  sufficiently  descriptive  of  the  name 
of  the  defendants;  and  that,  in  any  event,  they  are  such 
a  description  as  will  justify  the  court  in  intending  that  the- 
legislature  had  in   view  the  repeal  of  the  defendants'' 
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charter.  I  am  not  aware  of  any  rule  by  which  conrts  are- 
guided  in  the  constmction  of  Btatntes,  that  will  anthorize- 
hb  in  afiserting,  either  that  the  description  is  sufiicient,  or 
that  the  inference  is  warranted.  "In  applying  the  max- 
ims of  interpretation,  the  object  is  throughout,  first  to- 
ascertain,  and  next  to  carry  into  effect,  the  intentions  of  the 
framer  of  the  law :"  Ihoar.  on  Stat,  46.  "  In  exploring  and 
discovering  the  intention,  regard  must  be  had  to  the  words- 
and  context ;  and  these  words  must  be  construed  in  their 
ofdinairy  and  familiar  signification  and  import:"  /<jf., 47. 
Again,  ^^the  construction  to  be  put  upon  an  act  must 
be  such  as  is  warranted  by,  or  at  least  not  repugnant 
to,  the  words  of  the  act :"  Jd.j  48.  We  cannot,  in  order 
to  give  effect  to  what  we  may  suppose  to  be  the  intention 
of  the  legislature,  put  upon  the  provisions  of  a  statute  a 
construction  not  supported  by  the  words,  though  the  con- 
sequence be  to  defeat  the  object  of  the  act :  Id.  Apply 
the  rules  thus  collected,  and  which  are  of  universal  appli-' 
cation,  to  the  question  under  discussion,  and  it  will  be 
difficult  to  support  either  of  the  propositions  contended 
for  in  argument  by  the  attorney-general.  In  this  case  we 
are  not  permitted  to  resort  to  testimony  aliundey  to  deter- 
mine the  intention  of  the  legislature.  That  intention  must 
be  gathered  from  the  words  of  the  act  itself;  which,  in 
our  view,  will  not  justify  us  in  presuming  that  the  repeal- 
ing act  was  intended  to  include  the  defendants.  Thia 
view  of  the  question  is  abundantly  established,  not  only 
by  the  canons  of  construction  to  which  I  have  adverted,, 
but  by  adjudged  cases  of  the  highest  authority :  Coiop.y, 
29 ;  2  Strange,  787. 

In  pronouncing  this  opinion,  it  is  not  intended  to  be 
asserted  that  there  should  be  an  exact  correspondence,, 
between  the  act  creating  and  the  one  repealing  a  corporate 
charter,  so  far  as  the  name  of  the  corporation  is  concerned. 
All  that  is  required  is,   that  the  repealing  act  should  indi- 
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<2ate  with  Bufficient  clearness  the  name  of  the  corporation 
intended  to  be  repealed.  There  should  be  snch  a  corre- 
spondence as  to  leave  no  doubt  of  the  intention  of  the 
legislature.  Especially  is  this  required,  in  acts  which  are 
in  their  nature  highly  penal. 

3.  The  last,  and  most  important  question,  remains  to  be 
considered;  and  that  is,  whether  the  establishment  of  an 
jigency  in  the  city  of  Detroit  was  a  violation  of  the  char- 
ter of  the  defendants.  By  the  act  of  the  incorporation,  the 
stockholders  were  authorized  to  locate  the  bank  in  the 
county  of  Oakland.  It  follows,  therefore,  that,  if  the  cor- 
poration has  undertaken  to  exercise  any  of  its  franchises 
without  that  county,  it  has  usurped  an  authority  in  viola- 
tion of  law,  and  must  suffer  the  penalty  which  that  law 
inflicts.  The  case  admits  that  the  bank  redeemed  its  bills, 
kept  deposits,  and,  as  incident  to  such  redemption, 
bought  and  sold  exchange  at  the  agency.  Did  these  acts, 
or  either  of  them  separately  considered,  violate  the  law 
which  gave  a  legal  existence  to  tlie  defendants  ?  To  deter- 
mine this  question,  it  is  only  necessary  to  define  what 
business  this  bank  was  authorized,  by  the  law  of  its  crea- 
tion, to  do  and  perform.  Such  an  examination  will  lead 
to  the  conclusion  that  it  is  a  bank,  not  simply  of  discount, 
but  also  of  deposit.  It  is  quite  manifest  that  the  defend- 
ants could  not  establish  in  this  city  an  office  of  discoimt. 
If  so,  may  it  not  equally  be  intended  that  they  cannot 
■establish  an  office  of  deposit  f  To  my  mind  the  conclusion 
is  irresistible.  It  requires  no  profound  knowledge  of  the 
mysteries  of  banking,  to  know  that  the  a/mount  of  dis- 
counts, in  institutions  which  profess  to  be  guided  by  safe 
rules,  is  regulated  chiefly  by  two  considerations ;  first,  the 
amoimt  of  actual  capital  paid  in,  and  secondly,  the  amount 
of  deposits.  If  banks  did  not  discount  upon  the  strength 
of  their  deposits,  their  profits  would  be  greatly  diminished ; 
iuid   the    discounts    predicated  upon  such    deposits,   in   a 
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well  regulated  bank,  having  its  regular  customers,  are  always- 
deemed  an  entirely  safe  operation. 

But  it  is  imnecessary  to  push  our  inquiries  any  further 
upon  this  point,  as  we  are  all  clearly  of  opinion  that,  in 
this  respect,  there  was  the  assumption  of  an  authority  not 
warranted  by  law.  With  regard  to  the  purchase  and  sale 
of  bills  of  exchange,  in  the  manner  and  for  the  purposes- 
stated  in  the  case  made,  we  are  equally  clear.  It  is  said 
that  the  sale  and  purchase  were  not,  infdcty  the  discount- 
ing  of  paper,  but  were  simply  incident  to  the  redemption 
of  the  notes  of  the  bank.  This  reasoning,  although  ingeni- 
ous, will  not  bear  scrutiny.  Let  us  for  a  moment  ana^ 
lyze  this  power  claimed  by  the  defendants,  and  see  to 
what  practical  result  it  would  lead.  An  individual  has  a 
draft  of  $1,000  on  New  York,  which  he  is  desirous  of  con- 
vertmg  into  available  means,  and  offers  it  for  sale  at  the 
coimter  of  the  bank.  The  terms  are  agreed  upon,  the 
agent  of  the  bank  puts  the  bill  in  one  drawer,  and  from 
another  withdraws  $1,000  with  the  premium,  in  its  own 
bills  perhaps ;  and  this  ends  the  transaction.  Now  it  is- 
insisted  by  the  counsel  for  defendants,  that,  although  the 
draft  is  purchased,  and  purchased  perhaps  with  the  note& 
of  the  bank,  yet  it  is  received  with  a  sort  of  mental  reser- 
vation ;  with  the  intent  to  appropriate  and  apply  it 
towards  the  redemption  of  its  notes,  and  perhaps  the  very 
notes  with  which  it  was  bought.  Is  it  not  manifest  that 
this  is  an  abuse  of  power ;  or  if  not,  that  it  might  lead  to- 
abuses  of  the  grossest  nature?  Stripped  of  all  disguise^ 
is  it  not,  in  fact^  discounting  paper?  Is  it  not  the  exer- 
cise of  hwrJcAm^g  powers?  We  think  it  is.  We  do  not 
desire  to  be  understood  as  objecting  to  the  right  claimed  by 
the  defendants  to  redeem  their  bills  in  this  city,  in  the  mode  in 
which  country  institutions  usually  redeem,  but  in  so  doings 
we  must  insist  that  powers  and  privileges  shall  not 
be    usurped,    calculated    to    defeat   the    object    and  pur- 
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pofle  of  the  grant,  and  in  their  conaequenoeB  infinitely  daa- 
^rous  to  the  coinmnnitj. 

The  only  remaming  question  is  as  to  the  appropriate 
remedy  in  cases  of  this  character.  It  was  nrged  npon  the 
•conrty  and  insisted  npon  by  the  counsel  for  the  defendants^ 
that  the  remedy  by  qtu>  wa/rrcmto  was  misapplied,  and 
that  the  only  appropriate  proceeding  is  by  4cire  facias. 
In  this  particular  case  the  question  is  unimportant;  but, as 
A  question  of  principle  and  practice,  it  is  very  desirable, 
4IS  this  is  the  first  occasion  upon  which  it  has  arisen,  that 
it  should  be  advisedly  settled.  I  have  devoted  to  the 
question  as  much  time  as  I  have  been  able  to  command, 
Mrithout  arriving  at  a  result  satisfactory  to  my  own  mind. 
Consequently,  the  judgment  of  this  court  upon  this  branch 
of  the  cause  must  for  the  present  be  deferred.  If  the 
remedy  has  been  misconceived,  it  will  terminate  the  present 
proceeding.  If,  on  the  contrary,  the  proceeding  is  war- 
ranted by  law,  the  court  will  then  proceed  to  pass  final 
judgment.  In  the  mean  time  we  feel  authorized  in  saying 
that,  in  view  of  aU  the  circumstances  disclosed  in  the 
case  made,  seeing  that  the  agency  in  question  was  probably 
established  without  any  deliberate  intention  to  violate  the 
law,  and  that  the  same  has  been  discontinued,  we  shall 
not  feel  disposed,  as  at  present  advised,  to  declare  judg^ 
ment  of  forfeiture  against  the  defendants ;  but,  in  the 
exercise  of  that  broad  discretion  with  which  we  are  dothed, 
to  adapt  the  judgment  to  the  circumstances  of  the  case ; 
admonishing  those  interested  in  the  bank  to  see  to  it,  that 
in  the  mean  time,  and  for  all  time  to  come,  they  so  eon- 
duct  the  affairs  of  the  institution  as  not  to  render  them- 
43elve8  obnoxious  to  legal  proceedings.  The  public  d^nand 
of  us,  and  of  all  concerned  in  the  adminietration  of  the 
law,  the  greatest  vigilance  in  detecting,  and  punisliing 
ia  the  most  exemplary  manner,  thoee  who  can  and  do 
^eld  so  much  power,  when  4hat  power  is  to  exerted  as 
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to  be  productive  of  evil  instead  of  good.  And,  while  the 
judgment  in  this  case  may  not  deprive  the  defendants  of 
important  privileges,  a  repetition  of  the  offense  will  be 
visited  with  the  severest  penalties  of  the  law. 

Goodwin,  J.,  did  not  pai'ticipate  in  the  decision,  he  hav- 
ing participated  in  the  argument  of  the  cause  before  he 
took  his  seat  upon  the  bench. 

The  cause  having  been  heard  on  the  information  in  the 
nature  of  a  quo  wa/rrwKito^  stipulations  and  proofis  filed 
therein,  and  having  been  fully  argued  by  the  attomey- 
^neral  in  person,  and  by  the  counsel  for  the  defendants,  and 
mature  deliberation  being  had  thereupon,  the  court  do 
hereby  adjudge  and  declare,  that  the  defendants,  the  said 
president,  directors  and  company  of  the  Oakland  County 
Bank,  are  not  guilty  in  the  premises  or  in  any  part  thereof, 
except  as  to  the  establishment,  without  lawful  authority, 
of  an  agency  in  the  city  of  Detroit;  and  as  to  that 
fact  (to  wit,  the  establishment  of  such  agency)  they  are 
^Ity. 

And  therefore  it  is  considered,  that  the  said  defendants 
do  pay  to  the  people  of  the  state  of  Michigan  a  fine 
of  fifty  dollars,  and  also  the  costs  of  this  suit;  and  upon  such 
payment  being  made,  that  the  charter  of  the  said  defend- 
ants be  deemed  and  held  as  legal  and  effectual,  and  that 
the  said  defendants  may,  without  molestation  or  hinderanoe, 
use,  have  and  enjoy  all  the  rights,  liberties,  franchises 
and  inmiunities  conferred  thereby;  and  that  the  said  infor- 
mation, as  to  the  said  premises,  be  dismissed  from  this 
court. 


293  CASES  m  THE  SUPREME  COURT. 


I^vflton  V.  Pipeston. 


Marvin  Preston  t.  Stephen  H.  Preeton. 

Tha  aAtamey  of  noord  oMinot  be  made  penonaUy  liable  to  the  deric  of  the  court 
for  his  fees,  for  servioee  rendered  on  behalf  of  the  client  In  the  progrees  of  the 
eause,  nnleai  upon  proof  of  his  express  promise  to  paj  them,  or  of  some  inractice^ 
or  course  of  dealing,  between  him  and  the  derk,  from  which  such  personal  promise 
can  be  Implied. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
in  the  Calhoun  Cmmit  Conrt,  to  recover  certam  fees  due  him 
for  services  rendered  as  clerk  of  that  court  Plea,  general 
issue.  On  the  trial  before  the  Hon.  E.  Bansom,  presiding 
judge,  the  plaintiff  offered  to  prove  that,  as  derk  of  tho 
court,  he  rendered  the  services  for  which  the  fees  were 
claimed,  in  causes  which  were  prosecuted  and  conducted  in 
that  court  by  the  defendant  as  the  attorney  of  record,  and 
that,  as  to  some  portions  of  the  services,  the  defendant 
applied  to  the  plaintiff  and  procured  them  to  be  rendered. 
But  no  evidence  was  offered  of  any  express  agreement  by  the 
defendant  to  pay  for  the  services,  or  of  any  course  of  dealing 
between  the  parties  from  which  such  an  agreement  could  be 
implied.  It  was  objected  by  the  defendant  that  this  evi* 
dence  was  insufScient  to  entitle  the  plaintiff  to  recover^ 
and,  the  objection  beiag  sustained  by  the  court,  the  plain- 
tiff submitted  to  a  nonsuit,  with  leave  to  move  to  set  the 
same  aside.  A  motion  to  set  the  nonsuit  aside  was  after- 
wards made,  and  the  questions  arising  upon  the  motion  were 
reserved  by  the  presiding  judge  for  the  opinion  of  this  court 
thereon. 

A.  Pratt,  for  the  plaintiff 

V.  L.  Bradford,  for  the  defendant 

Felch,  J.,  delivered  the  opinion  of  the  court 

This  case  involves  the  inquiry  as  to  how  far  an  attorney 
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of  record  in  a  cause  is  liable  to  the  derk  of  the  court  for 
his  fees,  for  services  rendered  on  behalf  of  the  client  whom  he 
represents. 

Bj  the  Sevised  Statutes  {S.  S.y  418,  §  8),  original  writa 
are  required  to  be  indorsed  by  the  attorney  for  the  plaintiff 
before  service.  Thia  seems  intended  merely  as  a  matter  of 
convenience.  No  provision  of  law  has  annexed  to  it  any 
I^al  liability.  When  the  plaintifE  is  a  non-resideiit,  the  writ 
is  required  to  be  indorsed  by  some  sufficient  person,  who  is 
an  inhabitant  of  the  state,  and  snch  indorser  is  made  liable^ 
under  certain  restrictions,  for  such  costs  as  shall  be  awarded 
against  the  plaintiJBf.  We  are  aware,  however,  of  no  statu- 
tory provision  imposing  on  the  attorney,  as  such,  the  pay- 
ment of  the  costs,  dther  of  the  opposite  party,  or  of  his 
own  client 

The  law  has  imposed  npon  attorneys  certain  duties  and 
liabilities,  given  them  certain  privileges  and  imposed  cer- 
tain disabilities.  These,  however,  are  said  to  be  for  the 
sake  of  the  court  and  the  suitors  in  it :  Gfrah.  Pr.y  87.  No 
principle  of  law  has  imposed  upon  the  attorney  an  abso- 
lute liability  to  pay  for  sarvices  rendered  or  expenses 
incarred  by  third  persons,  for  the  ciHent,  in  the  progress  of 
the  cause.  In  conducting  the  suit,  so  far  as  third  persons 
are  concerned,  the  attorney  is  simply  the  agent  of  his 
client  The  role  of  law  is  well  settled,  that  an  agent  does 
not  become  personally  liable,  unless  his  principal  is 
unknown,  or  there  is  no  responsible  principal,  or  the  agent 
exceeds  his  powers,  or  becomes  liable  by  an  undertaking  in 
his  own  name.  From  the  very  nature  of  the  business 
done  by  the  clerk  of  the  court  in  the  progress  of  a  suit, 
he  has  before  him  a  knowledge  of  the  principal  for  whom  the 
attorney  acts,  and  that  the  latter  acts  only  in  his  capacity 
of  attorney.  The  statute  fixes  the  amount  to  be  paid 
to  the  derk  for  the  services  required  of  him.  He  may 
refuse  to  perform  any  of  those   services  until  he  receives 
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liis  pay,  or  a  personal  promise  by  the  attorney  to  pay  him. 
If,  however,  the  clerk  perf orm^  the  seirices  without  requir- 
ing immediate  payment,  or  a  personal  undertaking  by  the 
attorney  to  pay  him,  the  credit  must  be  understood  to  be 
given  to  the  client,  and  not  to  the  attorney.  I  have  been 
imable  to  find  any  direct  adjudication  upon  this  question, 
but  in  JidbMns  v.  Bridge^  3  Meea.  cfe  Wdsly^  114,  where 
an  attempt  was  made  by  a  witness  who  was  subpoBuaed  in 
a  cause  by  the  attorney,  to  make  the  latter  liable  for  his 
expenses,  the  court  held  that  he  was  not  personally  respon- 
sible. And  in  Hartop  v.  Juekes,  2  Maule  cfe  Selw.j  439, 
the  action  was  brought  against  the  defendant,  a  solicitor  in 
chanceiy,  for  services  performed  by  the  plaintiff  as  a  mes- 
senger,  under  certain  commissions  of  bankruptcy,  in  which 
he  had  been  employed  by  the  defendant.  But  the  court 
denied  his  liability,  and  were  of  opinion  that  the  solicitor 
was  not  to  be  regarded  in  general  as  a  principal — ^that  the 
messenger  wa^  aware  that  he  was  not  the  principal,  and,  upon 
the  opening  of  the  commission,  might  ascertain  who  was 
the  petitioning  creditor — and,  though  the  solicitor  was  the 
medium  through  which  it  was  convenient  to  the  messen- 
ger to  receive  his  bill  of  fees,  that  would  not  make  him 
principal 

We  do  not  intend  to  say  that  an  attorney  can,  in  no  case,, 
be  made  personally  liable  to  the  clerk  for  his  fees,  with-, 
out  proof  of  an  expi*ess  promise  to  pay  them  in  each  par- 
ticular instance.  If  it  should  be  shown  that  the  clerk  had 
uniformly  refused  credit  to  the  cUent — ^ihat  the  attorney 
had  been  in  the  habit  of  paying  such  bills — that  the  derk 
had  repeatedly  given  him  credit  on  his  personal  assump- 
tion— that  there  had,  indeed,  been  any  course  of  dealing 
between  the  parties,  which  woald  warrant  the  inference 
that  it  was  the  mutual  understanding  between  them,  thit 
the  credit  should  be  given  to  the  attorney,  and  not  to  his 
client,  the  attorney  would  be  held  personally  liable.     From 
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such  facts,  his  promise  to  pay  might  be  fairly  implied.  We 
apprehend  that  it  is  upon  the  ground  of  the  existence,  in 
some  of  the  states,  of  some  general  custom,  practice  or 
-course  of  dealing,  from  which  it  may  be  inferred  that  the 
<n^it  is  given  to  the  attorney,  instead  of  his  client,  that  the 
liability  of  the  attorney  is  there  understood  to  exist.  We 
are  not  aware  of  the  existence  in  this  state  of  any  such  gen- 
eral custom  or  course  of  dealing  between  clerks  and  attor- 
neys. 

We  are  therefore  of  opinion,  that  the  attorney  of  record  is 
not  liable  m  all  cases  for  services  rendered  by  the  derk  in 
the  progress  of  a  cause,  nor  even  in  all  cases  where  he  applies 
to  the  clerk  and  procures  the  services  to  be  rendered;  but 
that,  in  order  to  charge  the  attorney  with  the  fees  for  such 
aerviceBj  the  plaintiff  must  prove,  either  an  express  promise 
to  pay,  or  such  custom,  course  of  dealing,  or  understanding 
of  the  parties,  as  raises  the  legal  presumption  of  a  personal 
promise  to  pay. 

The  nonsuit  below  was  therefore  properly  entered,  and  it 
must  be  so  certified  to  the  Circuit  Court. 

Oertijfied  accordmgly. 
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HellM  toaa  Indomr  of  *  promlMorj  Bole,  thai  ttenoto  "kai 
■on-fiyaMai,  and  that  tbeholdMni  look  to  him  for  pajiiMBt  «C  tiM 
■oflloleBt  ooCloe  of  dlihonor.    (a) 


Sach  noUoo  most  oontain  woidi,  dinctlj,  orl^  nBemmry  coiMbiietlQo,  ahowlBf  thai 
tho  note  hai  been  preaetited  for  payment  and  pajmmt  rafnaod. 

Aprofatf  Isafonnal  laatnmient,  made  1^*  noCaiypahlic,  aUeKhiff  thedDepreaant- 
ment  and  diahooor  of  *  bin,  and  declaring  that  the  notary  imyteata  the  nune  ftir 
non  accairfanee  or  non-payment,  aa  the  caaa  may  be;  and  the  itatement  that  a  bill 
or  note  haa  been  profotted,  refera  rather  to  the  making,  by  n  notary,  of  the  fnatra- 
meat  denominated  n  protut,  than  to  the  acta  which  mig^  anthoilaa  anoli  priK 
taattobemada. 

BTo  proUtt  of  n  lanmlaaiMj  note  is  neoeaaaiy. 

The  oaiBoienoy,  In  Itaeif,  of  •  written  notice  of  diahoaor,  is  to  be  aaiwiai 1  by  the 

eoutaamatter  of  law. 

Oaae  certified  from  Oakland  Cirenit  Court    This  was  an 

action  of  (MnmpsU  to  recover  the  amount  of  a  promissory 

note  indorsed  by  the  defendant    The  only  question  pro* 

senfted  by  the  facts  (which  were  agreed  npon  by  the  parties)^ 

was,  whether  the  following  notice,  which  it  was  admitted 

correctiy  described  the  note  declared  npon,    and  was  dnly 

serred  npon  the  defendant,  was,  in  itself,  a  sufficient  notice 

of  dishonor  of  the  note. 

"PoNTiAC,  March  10, 1888. 

^^  Take  notice,  that  a  note  drawn  by  Cornelius  Soosevelt, 
to  the  order  of  Daniel  S.  Mercier,  for  $466.62  dated  Sept  7^ 
1837,  at  six  months  after  date,  this  day  due,  indorsed  by  said 
Daniel  S.  Mercier,  and  afterwards  by  you,  has  hei&nprctested 
for  non-payment  at  the  request  of  the  Bank  of  Pontiac,  and 
the  holders  look  to  you  for  payment  of  the  same. 

'^  Shebman  Stevens,  Nota/ry  PvbUc. 

"  To  Morgan  Z.  Drake,  EnqP 

(a)  Thla  dedalon  from  the  outaet  waa  much  criticised  and  Toiy  generally  diaai^ 
prored.  After  hnring  been  afflimed  aa  re«  adivAicaXa  in  Newberry  ▼.  Trowbridge^ 
4Mich.,aoi,  itwaa  finally  overruled  in  Buridiam  ▼.  Trowbridge,  9Mich.,9(».  See  IS 
Mich.,  878;  Spier  r.  Newberry,  8  Doug.,  485;  Snow  ▼.  Fericina,  8  Mich.,  aa 
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It  was  Btipvlated  between  the  partiet,  that  if  the  coort 
flhonld  be  of  opinion  that  thit  waa  a  aofficient  notiee  of  dis- 
honor^ judgment  shonld  be  rendered  for  the  plaintiff,  ether- 
wise  for  the  defendant 

T.  Someyn^  for  the  plaintifE,  contended  that  no  particalar 
form  of  notiee  was  necessary :  Story  on  BtUi,  §§  301,  81K), 
4Md  not6$;  OhiL  an  BUUj  466 ;  RoflMomv,  Maokj  2  J7fZ7, 
693,  and  oaaes  there  eUed;  and  that  the  form  of  the  notice 
in  the  present  case  was  snfficient :  IfiUa  v.  Bank  of  United 
StcOeiy  11  Wheat.y  431 ;  6  Pet.  Cond.,  377. 


r.  H.  JSmmonSy  for  the  defendant,  contended  that  the 
notice  should  state  in  direct  and  nnequiyocal  terms,  that  the 
note  had  been  presented  for  payment  and  payment  refosed : 
Solarte  v.  Palmer,  7  Bmg.,  630 ;  8.  CI,  1  Bing.  New  Cos., 
194 ;  Ha/rUey  v.  Case,  4  Ba/m.  dk  Cressw.y  339  ;  BovUon  v. 
Wehh,  3  Bmg.  Nmo  Cos.,  688 ;  ChU.  on  BiUs,  470,  noU 
(«),  466/  Story  on  Bills,  §  301 ;  and  that  the  statement  con- 
tained in  the  notice  of  dishonor  in  this  case,  that  the  note  had 
been  protested,  was  merely  equivalent  to  a  statement  that  a 
formal  instrament,  denominated  a  protest  of  the  note,  had 
been  made  by  a  notary — an  act  which  would  have  been 
wholly  saperflnons,  as  no  protest  of  any  other  negotiable 
paper,  except  a  foreign  bill  of  exchange,  is  ever,  necessary : 
Chitty  on  Bills,  170 ;  and  that  it  was  not  necessarily  infer- 
able from  sndi  a  statement,  that  the  note  had  been  presented 
for  payment  and  payment  refused. 

Feloh,  J.,  delivered  the  opinion  of  the  court. 

The  liability  of  the  defendant,  as  indorser,  is  a  condi- 
tional liability,  and  it  is  for  the  plainti£E  to  show  the  per- 
formance of  the  conditions  upon  which  it  depends.  The 
holder  of  a  note  undertakes  to  present  it^  at  the  proper  time 
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and  place  for  payment ;  to  allow  no  extra  time  and  grant 
no  indulgence  for  payment ;  and  to  give  notice  without  delay 
to  the  indorser,  of  a  failure  in  the  attempt  to  procure  pay* 
ment :  Story  on  JSiUa,  §  112.  And  a  default  in  any  of  these 
respects  will  discharge  the  party  in  respect  to  whom  there  has 
been  such  default 

The  essential  requisites  of  a  notice  of  dishonor  are,  a  descrip- 
tion of  the  note;  that  it  has  been  presented  at' the  proper 
time  and  place  for  payment;  that  payment  could  not  be 
obtained ;  and  that  the  holder  looks  to  the  party  to  whom 
notice  is  sent  for  indemnity  and  satisfaction.  JSTo  particular 
form  of  words  is  necessary,  in  which  to  convey  this  informa- 
tion to  the  party,  but  the  words  must  be  such  as  in  direct 
terms,  or  by  necessary  implication,  convey  these  several  dis- 
tinct ideas :  Story  on  Bills,  %%  301,  390. 

It  is  urged  that  the  notice  given  to  the  defendant  does 
not  show  that  the  note  had  been  presented  for  payment,. 
and  payment  refused.  The  words  of  the  notice  are  that 
it  "  had  been  protested  for  non-payment"  The  word  pro- 
test is  applied  to  the  formal  instrument  made  by  a  notary 
public,  alleging  the  due  presentment  and  dishonor  of  a 
bill,  and  declaring  that  said  notary  does  protest  the  same 
for  non-payment  or  non-acceptance,  as  the  case  may  be. 
This  is  official  evidence  of  the  fact  in  the  case  of  foreign 
bills ;  but  no  such  protest  is  necessary  in  the  case  of  prom* 
isBOiy  notes,  nor  is  it  even  evidence  of  the  dishonor  of 
a  note.  The  statement  that  a  note  has  he&n  protested  seems- 
to  me  to  refer,  rather  to  the  making  by  a  notary  of  the 
instrument  denominated  a  protest — ^to  the  perpetuating  the 
evidence  in  that  form — ^than  to  tlie  acts  which  might  author^ 
ize  it  to  be  made.  If  this  be  the  meaning  of  the  term 
protest,  the  notice  in  this  case  contained  only  a  declara- 
tion that  the  notary  had  made  his  official  protest,  or  solemn 
written  declaration  of  the  dishonor  of  the  note.  Such 
protest  was  imnecessaiy,  and  was  no  evidence  of  the  facta 
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necessary  to  charge  the  indorser.  A  notice  by  a  notary/ that^ 
at  the  request  of  the  holder,  he  had  made  such  protest,  was 
not  a  notice  that  payment  of  the  note  had  been  demanded 
and  refused,  or  that  the  note  had  been  dishonored.  It 
only  asserted  that  the  notary  had  declared  it  dishonored  in 
the  form  of  a  protest — an  instmment  intended  for  evi- 
dence of  the  facts  alleged  in  it,  but  in  this  case  totally 
inadmissible  as  evidence,  and  unavailable  to  charge  the 
indorser. 

The  English  anthorities  seem  almost  uniformly  to  have 
adhered  to  the  role  that  the  notice  must  contain  words, 
either  directly,  or  by  necessary  construction,  showing  the 
demand  and  refusal  of  payment.  In  Ha/rCLey  v.  Case^  4 
Bourn.  <&  Oressw.y  339,  the  plaintiff  wrote  the  defendant  for 
payment  of  the  bill  indorsed  by  him,  and  threatening 
legal  proceedings  if  payment  was  not  made.  The  court 
Iield  that  the  language  used  must  be  such  as  to  convey 
notice  to  the  party  of  what  the  bill  is,  and  that  payment 
of  it  has  been  refused  by  the  acceptor.  In  Sola/rie  v, 
PaJ/mer^  7  Bmg,^  530,  decided  in  the  Exchequer  Chamber, 
the  notice  to  the  indorser,  written  by  the  plaintiff's  attor- 
neys, described  the  note,  and  stated  that  it  had  been  put 
into  their  hands  "with  directions  to  take  legal  measures 
for  the  recovery  thereof,  unless  immediately  paid."  Lord 
Tenterden  had  held,  at  nisi  pri/as^  that  the  notice  was 
insufScient,  and  on  a  review  of  this  decision,  it  was  sustained. 
It  was  contended  that,  by  the  notice,  the  holder  had  suffi- 
ciently shown  that  he  considered  the  indorser  liable,  and 
looked  to  him  for  payment.  Tindal,  C.  J.,  delivering  the 
opinion,  said  that  the  notice,  "  should  at  least  inform  the 
party  to  whom  it  is  addressed,  either  in  express  terms,  or 
by  necessary  implication,  that  the  bill  has  been  dishon- 
ored, and  that  the  holder  looks  to  him  for  payment  of  the 
amount."  The  same  case  was  carried  to  the  house  of 
lords,  and  is  reported  in  1  Bing,  N.  C,  194.    It  was  there 
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wged  that^  as  no  aettled  f onn  of  worcb  was  aecesfiarj  in  a 
motjce  to  aa  indonor,  a  tkreat  to  proceed  at  law  against  the 
indoner  to  collect  the  bill  unless  he  paid  it,  necessarilj 
implied  that  the  bill  had  been  dishonored.  But  ail  the 
jadges  present  deemed  it  insufficient,  and  declared  that 
«ach  notice  onght,  in  ozprees  terms,  or  bynece««y  impU- 
cation,  to  convey  fall  information  that  the  bill  had  been 
dishonored.  In  BouUon  v.  Wdchy  3  Bing.  iT.  G.^  688,  the 
declaration  was  against  the  defendant  as  indoraer  of  a 
promissory  note.  The  notice  described  the  note,  and 
informed  the  indorser  that  ^^  it  became  due  yesterday  and  is 
returned  to  me  unpaid,"  and  requested  payment  by  the 
defendant.  It  was  contended  that  a  notice  informing  the 
indorser  that  the  note  became  due  and  was  returned  unpaid, 
was  sufficient  to  notify  him  of  its  dishonor.  The  court  refer 
to  the  form  of  a  protest  of  a  bill  of  exchange,  and  the  notice 
stated  therein,  and  say  of  its  contents,  that,  the  ^^  two  impor- 
tant  facts  are,  that  payment  of  the  bill  has  been  demanded  of 
the  acceptor,  and  that  payment  has  not  been  obtained.  In 
like  manner  in  the  case  of  a  promissory  note,  the  notice  should 
show  a  presentment  to  the  maker,  and  a  demand  of  payment 
and  refusal." 

It  may  be  considered  as  a  settled  rule,  that,  when  there 
is  no  dispute  about  the  facts,  the  sufficiency  of  a  written 
notice  is  to  be  determined  by  the  court :  Hansom  v.  Mack, 
2  ffiUj  587;  and  in  this  case  we  have  only  to  inquire 
whether  the  statement  that  the  note  has  been  protested 
for  non-payment,  is  equivalent  to  an  allegation  that  the 
note  was  presented  at  the  proper  time  and  place,  and 
payment  not  obtained.  I  think  it  is  not.  The  informa- 
tion was  simply  that  the  holder  had  caused  a  notary  to  make 
his  protest  in  the  ordinary  form  and  manner,  as  in  the  case 
of  foreign  biUs — an  act  entirely  unnecessary,  and  even 
nugatory,  in  the  case  of  this  note.  The  protesting  of  the 
note  was  not  that   which   fixed   the   defendant's  liability; 
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it  was  the  presentation  of  the  note,  and  the  demand  and 
refosal  of  payment ;  and  these  last  should  be  stated  in  the 
notice,  and  not  the  former,  to  fix  the  indorser. 

It  is  true  that  the  protest  of  a  notary,  in  the  case  of  a 
foreign  bill,  presupposes  a  proper  demand  and  refusal  to  pay 
the  bill  protested,  and  is  evidence  of  it ;  but  it  is  not  suffi- 
cient to  state  a  fact  in  the  notice  which  it  may  be  presumed 
would  not  exist  without  a  regular  demand  and  refusal.  A 
notice  that  a  certain  witness  would  swear  to  due  presentment 
and  refusal,  would  imply  the  dishonor  of  the  note,  but 
clearly  would  not  be  a  sufficient  notice.  So,  a  notice  that  the 
proper  means  had  been  taken  to  fix  the  indorser,  would  implj 
ererything  necessary  for  that  purpose,  but  would  be  insuffi- 
cient. The  facts  which  are  to  be  proved,  in  order  to  fix  the 
liability  of  the  indorser,  are  to  be  stated  in  the  notice,  and 
not  other  facts  from  which  these  may  be  presumed  to  exist 
The  only  implication  which  can  be  allowed,  is  an  implication 
from  the  words  used,  and  not  from  extraneous  facts 
alleged  in  the  notice.  It  is  of  little  consequence  what 
words  are  used,  or  in  what  order  they  are  placed,  but 
they  must  be  such  as  assert  the  fact  that  the  note  was  pre- 
sented at  the  proper  time  and  place  for  payment,  and  pay- 
ment not  obtained.  This  is  not  done  by  the  words  used  in 
this  notice. 

We  think  that  the  notice  is,  therefore,  insufficient,  and 
judgment  must  be  entered  in  the  Circuit  Court  for  the 
defendant. 

Gtx)DwiN,  J.,  being  interested  in  the  question,  did  not  par- 
ticipate in  the  decision. 

Judgment  for  the  d^endant. 
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The  People  ex  reL  Willing  ▼.  The  Judges  of  Jackaan  Giroait 

Oourt. 

A  broocht  replevin  agalnet  B,  in  a  Justioe*s  couii,  and  recovered  a  judgment,  wbich 
was  afterwards  reTersed  by  the  Circuit  Oourt  on  certiorari;  and,  at  the  next  term 
'after  the  reversal  of  the  judgment,  B  moved  that  court  for  an  order,  '*tliata  jujr 
be  impaneled  to  nmrmn  the  piaintHTs  damages,"  which  the  court  refused,  order- 
ing, **  that  the  motion  of  the  pUdntlif  in  error,  that  a  juiy  be  impaneled  and 
sworn  to  assess  the  value  of  the  goods  and  chattels  replevied,  be  denied.**  Where- 
upon, B  moved  this  oourt  for  a  mandamuB^  commanding  the  Cirouit  Court  to 
impanel  a  Jury  to  nmrmn  the  value  of  the  pn^Mr^.  On  such  moti<»,  it  was  hdd, 
that  the  Circuit  Court  had  no  such  power  as  the  mandamtu  would  command  tbeuk 
to  ozerciae-^he  statute  (EL  8.,  888.  p.  696^  |  0)  applying  only  to  aetiona  originally 
brought  in  that  court. 

But  heid,  further,  that,  in  such  a  case,  the  Circuit  Court  would  have  power  under 
H  170  and  185  of  the  justice's  act  of  1841  (8.  L.  1841,  p.  81),  to  award  a  restttntion 
of  thepropert]^ 

MM,  also,  that  the  motion  for  assessment  was  made  too  late,  the  parties  being  out 
of  court,  when  the  term  at  which  the  judgment  was  reversed  had  expired. 

Htid,  also,  that  the  refusal  of  the  Circuit  Oourt  to  grant  the  motion  for  ssMenoiiieHt  of 
damageM  by  a  jury,  was  not  a  proper  foundation  for  the  application  to  this  Court, 
for  a  mandamiM,  commanding  the  Circuit  Court  to  impanel  a  jury  to  assess  fJ^ 
value  of  (Ae  property  replevied. 

Motion  for  a  mandamtts.  Jacob  M.  Wilsie  brought 
replevin  against  Willing,  the  relator,  in  a  justice's  court, 
and  recovered  a  judgment.  The  relator  removed  the  cause 
by  writ  of  certiorari  to  the  Circuit  Court  for  the  county  of 
Jackson,  where  the  judgment  of  the  justice  was  reversed, 
at  the  April  term,  1842.  At  the  ensuing  October  term, 
the  relator,  the  plaintiff  in  the  ceriAora/ri^  moved  the  Circuit 
Court  for  judgment  for  costs,  "  and  that  a  jury  be  called  to 
assess  the  plaintifPs  damages."  Whereupon  the  court 
made  an  order  ^^that  the  motion  of  the  plaintiff  in  error, 
that  a  jury  be  impaneled  and  sworn  to  assess  the  value 
of  the  goods  and  chattels  replevied,  be  denied."  Upon 
these  facts  the  relator  applied  for  a  mandaimis  to  the  Circuit 
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Court,  commanding  that  court  to  impanel  a  juiy  *  to  assess 
the  value  of  the  property  replevied  on  the  process  from  the 
justice's  court,  to  the  end  that  judgment  and  execution  might 
be  had  therefor  in  the  Circuit  Court. 

P.  JFarrand,  in  support  of  the  motion. 

-0.  Johnson,  contra. 

GooDwm,  J.,  delivered  the  opinion  of  the  court 

The  principal  point  presented  in  argument  is,  whether^ 
under  the  statutes^  the  court  should  have  impaneled  a  jury 
to  assess  the  value  of  the  property  replevied ;  and,  as  involved 
in  this  proposition,  whether  it  had  the  authority  to  do  so. 
The  solution  of  this  question  depends  on  the  construction  to 
be  given  to  the  chapter  in  the  Bevised  Statutes  on  Replevin 
(S.  &y  633),  and  the  justice's  act  of  1841  {&  Z.  1841, 
p.Sl). 

The  6th  section  of  the  former  contains  the  provision  under 
which  the  power  is  claimed  to  exist.  It  provides  that  ^^  if 
the  plaintifi  discontinue,  become  nonsuited,  or  judgment  be 
rendered  against  him  on  demurrer,  or  if  he  shall  otherwise 
fail  to  prosecute  his  suit  te  imal  jndgBMnt,-Afin,  in  either  of 
these  cases,  the  court,  on  motion  of  the  defendant,  shall 
impanel  and  swear  a  jury,  to  inquire  and  assess  the  value 
of  the  goods  and  chattels  so  replevied."  This  provision 
applies  to  actions  originally  brought  in  the  Circuit  Court,  as 
is  evident  from  the  whole  chapter,  and  particularly  the  2d 
section,  which  provides  for  the  issuing  of  the  writ  from  that 
court  only.  And,  by  the  Bevised  Statutes,  justices  had  no 
jurisdiction  of  actions  of  replevin,  it  being  expressly 
excluded:    H.  S.,  389. 

By  section  170  of  the  justice's  act  of  1841,  the  juris- 
diction is  conferred,  and  they  are  required  to  proceed  as 
nearly  a«  may  be,  aa  iB  provided  in  the  Eevised  Statutes,  od 
the  subject;    and   the  writ  of   oerUora/ri   and  i^ppeal  are 
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allowed  ^^m  the  aune  maimer,  and  wiih  like  effect,  sb 
upoa  ether  jadgmeats  lendflred  by  jnadoee  of  ike  peaoe." 
The  juriadictioQ  of  the  Cireoit  Court  by  ceriiortu^  k  giren 
and  r^^nlated  expresalj  by  atatntea  and  no  general  aopar- 
yisoTj  power  ia  given  to  that  conrt  aa  a  eonrt  of  error 
or  review.  Its  powera  and  dutiea  in  reapect  to  the  jndg- 
ment  to  be  rendered  on  this  writ,  aa  prescribed  in  aeo- 
tions  132,  133, 134  and  135,  of  the  justice'a  act  alluded  to 
•(Z.  1841,  j».  114),  and  in  none  of  them  do  we  find  the  anthor- 
ity  gi^^  which  is  now  claimed  for  it.  Judgment  is 
to  be  given  as  &e  right  of  tite  matter  may  appear,  withost 
regard  to  technical  defects,  etc;  the  jndgm^it  below 
affirmed  or  reversed,  in  whole,  or  in  part ;  and  execution 
on  the  judgment  rendered  in  the  Circuit  Court  to  issue  as 
in  other  cases.  Bj  section  135,  it  is  provided  that  if  a 
judgment  rendered  before  a  justice  be  collected,  and  after- 
wards be  reversed,  the  Circuit  Court  shall  award  restitution 
of  the  amount  so  collected,  with  seven  per  cent  interest; 
satisfactory  evidence  of  such  collection  being  presented 
to  the  court,  at  the  argument  of  the  cause.  This  approaches 
nearer  than  any  other  provision,  to  the  relief  sought,  but 
obviously  does  not  embrace  it.  It  goes  no  further  than  to 
authorize  the  court  to  award  a  restitution  of  the  property 
replevied.  This,  I  think,  in  connection  with  section  170, 
it  does  fully  authorize.  The  relief  sought,  however,  was 
well  refused,  and  the  motion  for  a  numdo/mtis  must  be 
denied. 

There  is,  also,  another  reason,  why  I  think  the  motion 
ahould  be  denied.  The  reversal  of  the  judgment  was  in 
May,  1842,  and  the  moticm  for  an  assessment  was  not 
made  until  the  ensuing  term.  Judgment  had  been  rendered, 
the  term  had  passed,  and  the  parties,  strictly  speaking, 
were  out  of  court.  The  court  had  not  been  continued 
over,  and  they  had    no  day    therein    further.      I    think, 
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for  this  reason,  the  motion  made  in  the  Circuit  Court  might 
well  have  been  denied. 

Further,  the  motion  which  appears  in  the  papers,  is  for  an 
assessment  of  daanages  by  a  jury,  and  not  of  the  value  of 
ihs  property.  The  statute  contemplates  an  assessment  of 
the  value  of  the  property  by  a  jury,  and  of  damages  ly  the 
cowrt.  The  motion  was  for  one  thing,  and  the  relief  sought 
in  the  court  below,  and  in  this  court,  for  another.  Although 
this  point  was  not  made  on  the  argument,  I  think  that  for 
this  cause  the  motion  might  well  have  been  denied. 

The  mamdcmwie  (at  common  law)  is  a  high  prerogative 
writy  which  is  granted  only  in  a  case  where  a  party  has  a 
dear,  strictly  legal  right,  and  no  other  remedy,  and  there 
would  be  othervnse  a  failure  of  justice.  It  is  used  very 
sparingly,  and  only  when  the  right  is  entirely  dear  and 
api)arent. 

For  aU  these  reasons,  then,  I  think  the  application  must  be 
refused. 

MandamMia  refuted. 
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Owners  of  the  Ship  IfUwanlde  t.  Hale  et  aL 

Thb  oomphUnt  imdflr  the  '*  act  to  prorlde  for  the  collection  of  demendi  agmliMi  boat* 
and Tweli  "(S.  L.  1880,  p. TO),  (a) ahoiild contain  ereijaabatantial  a^wment,  vhich 
would  be  necetaiy  in  a  declaration,  at  conunon  law,  for  the  aame  caoae  of  .actton; 
and  it  is  goTonied  bj  the  rules  which  apply  to  declaratiotts,  In  respect  to  Joinder 
and  miajolnder  of  counts. 

A  complaint  onder  that  statute  oontained  four  counts;  two  of  which  were.  In  snb- 
stsnoe,  that  the  plalntUEi  shipped  on  board  the  resiri,  which  was  employad  hy  the 
owners  as  common  canierB,  a  certain  quantity  of  wheat,  and,  in  oonsideratiott  that 
the  plaintiffs  promised  to  pay  a  certain  price  for  the  transportation,  the  ownenof 
the  vessel  recelTed  the  wheat  on  board,  and  agreed  to  proceed  dlrec^y  from  the 
place  of  shipment  to  the  port  of  destination,  and  deliver  the  same  In  good  order, 
etc,  but  that  they  did  not  take  care  of,  and  securely  convey  and  deliver  the  said 
wheat,  but,  on  the  contrary,  the  vessel  was  so  carelessly  managed,  etc.,  that  the 
wheat  was  lost  and  not  delivered.  The  other  two  counts  set  forth  a  like  shipment 
and  undertaking  to  deliver,  etc,  pursuing  the  ordinary  and  accustomed  route,  with- 
out unnecesHuy  deviation,  etc.,  and  alleged  a  deviation,  during  whldi  the  ship  was 
aesafled  by  a  great  storm  and  wrecked,  etc.,  and  the  wheat  ifas  wet,  damaged,  and 
spoiled  and  wholly  lost,  etc,  and  not  delivered.  Held,  that  all  of  these  counts  were 
in  aaaumptit,  and  properly  joined. 

Where  it  was  assigned  for  error,  that  it  appeared  from  the  record,  that,  to  the  declar- 
ation or  complaint,  which  was  In  oMtumpHt,  the  defendant  had  pleaded  two  pleas, 
non  aaaumpgit  and  not  guilty,  and  that  It  did  not  appear  that  the  Jury  had  passed 
upon  but  one  of  the  issues;  Held,  that  either  of  the  pleas  was  a  full  answer  to  the 
whole  declaration,  and,  whether  the  declaration  was  In  OMBumpeit  or  case,  would  be 
good  after  verdict;  and  that,  as  the  plea  of  turn  auumpeit  met  the  whole  dedara- 
Hon,  the  plea  of  not  guilty  might  be  treated  as  a  nullity,  and  stricken  from  the 
record. 

Whero  it  appeared  from  a  record  that  the  Juiy  were  "  duly  elected,  tried  and  sworn,*' 
but  not  that  they  were  *' sworn  well  and  truly  to  try  the  issue,"  etc :  Held,  that  this 
was  no  ground  of  error,  and  that  the  record  might  be  amended  In  this  reqpect,  after 
error  brought,  in  affinnanoe  of  the  Judgment. 

Where  a  record  showed  that  taUemen  wero  called  and  sworn  upon  the  jury,  but  It 
did  not  appear  that  they  had  the  requisite  qualifications  of  jurors:  Held,  that  this 
was  no  ground  of  error,  but  that  it  would  be  presumed  after  verdict  (no  challenge 
appearing  to  have  been  taken  upon  that  ground)  that  the  jurors  were  quali- 
fied.   (6) 

(a)  nils  act  has  undergone  many  modifications.  See  &  8. 18M,  ch.  19S;  0.  L.  18B7, 
ch.  149  (which  wss  declared  unconstitutional  in  some  features  in  Parsons  v.  ITunsfll, 
7  Mich.,  118);  C.  L.  1871,  ch.  810. 

(6)    See  Bourke  v.  James,  4  Mich.,  888. 
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By  going  to  trial,  a  party  walyes  objection  on  the  ground  of  the  want  of  proper  qnalf- 
flcatiou  of  the  jurors. 

▲lao,  objection  to  the  sufBdencj  of  the  oath  administered  to  the  Jury. 

AdJoumments  of  the  court  from  day  to  day,  during  the  same  tenn,  are  not  cootiiiu- 
anoea,  which  require  to  be  stated  in  the  record. 

Where  it  doea  not  appear  from  the  record  that  the  Juiyretirad  to  conanMi  th^y  will 
be  presumod  to  hare  found  the  Terdict  without  leaving  their  seatfc 


Error  to  Wayne  Circuit  Court. 

This  was  an  action  commenced  in  the  Circuit  Court  for 
the  county  of  Wayne,  under  the  act  of  1839,  providing  for 
^'  the  collection  of  demands  against  boats  and  vessels."  The 
cause  was  tried  at  the  May  term  of  said  court  in  1842,  when 
a  verdict  was  found  and  judgment  rendered  for  the  plain- 
tiffs below. 

As  appears  from  the  record  of  the  judgment,  the  com- 
plaint contained  four  counts,  as  follows :  The  first  count 
sets  forth  in  substance  that,  on  the  14th  of  October,  1839, 
the  plaintiffs,  by  their  agents,  at  St.  Joseph,  Michigan,  where 
the  ship  was  lying,  bound  for  Buffalo,  N".  Y.,  shipped  in  good 
order,  etc.,  a  .quantity  of  wheat  (about  5,730  bushels),  on 
board  of  said  ship,  which  was  employed  by  the  owners  as 
common  carriers,  between  St.  Joseph  and  Buffalo  aforesaid, 
and  in  consideration  that  the  plaintiffs  promised  to  pay 
twelve  and  a  half  cents  per  bushel  for  transportation,  the 
owners  of  said  ship  received  the  wheat  on  board,  and  agreed 
to  proceed  directly  to  Buffalo  and  deliver  the  said  wheat  in 
like  good  order,  etc.  (dangers  of  the  lakes  and  rivers 
excepted).  That  under  said  agreement  the  vessel  left  St. 
Joseph  with  the  wheat  on  board,  but  the  owners  did  not,  by 
themselves  or  the  master  (although  not  prevented,  etc.),  take 
care  of,  and  securely  carry  and  deliver  it,  but  on  the  contrary 
the  vessel  was  so  carelessly  managed,  etc.,  that  the  wheat  was 
lost,  and  not  delivered. 

The  second  count  sets  forth  the  agreement  to  carry,  the 
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fihipmenty  etc,  and  a  far&er  agreement  to  pursae  the  ordi- 
naiy  and  accustomed  route  to  Buffalo,  for  a  vefisel  of  like 
bmtlen  and  freight,  without  voluntary  or  unnecessary  duration, 
etc,  and  to  deliver  in  like  good  order,  etc  That  the  veflsel 
left  the  port  under  said  agreement,  etc,  but  the  master 
(although  not  prevented,  etc)  did  not  proceed  to  Buf* 
falo  according  to  such  direct  and  ordinary  route  and 
deliver  the  wheat,  etc,  but  sailed  across  lake  Michigan,  far 
out  of  the  accustomed  course,  etc,  and,  while  so  deviating, 
was,  on  the  western  shore  of  the  lake,  near  Southport, 
Illinois,  assailed  by  a  great  storm,  and  wrecked,  etc,  whereby 
the  wheat  was  wet,  damaged  and  spoiled,  and  wholly 
lost,  etc 

The  third  count  corresponds  in  snbetance  with  the  firsts 
and  the  fourth  with  the  second. 

The  defendant  put  in  two  pleas  to  the  whole  complaint,  one 
of  non  assumpsit  J  and  the  other  not  guilty. 

It  appears  further  from  the  record  that  on  May  12th, 
1842,  a  jury  was  called,  and,  there  not  being  a  sufficient 
number  of  jurors  in  court,  the  sheriff,  by  order  of  the  courts 
simimoned  talesmen,  ^^  who,  together  with  the  jurors  afore- 
said, and  duly  eleetedj  tried  and  sworn^  hear  part  of  the  evi- 
dence," etc,  and  the  cause  is  continued  until  the  next  day, 
and  thereafter  from  day  to  day  until  May  17th ;  **  at  which 
day,  before  the  judges  of  the  Circuit  Court  aforesaid,  at 
the  court-house  in  the  city  of  Detroit,  come  the  parties  by 
their  attorneys  aforesaid,  and  the  jurors  aforesaidj  being 
called,  a/nswer  to  ihei/r  names  resp€4^vvely^  and  say  that  the 
defendant  did  undertake  and  promise  in  manner  and  form  aa 
the  said  plaintiffs  have  alleged  in  their  declaration,  and  they 
assess  the  said  plaintiffs'  damages  at  the  sum  of  five  thousand 
and  forty-nine  dollars  and  fifty-six  cents.  Therefore,  it  ia 
considered,"  etc 
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The  errors  assigned  to  this  record  appear  in  the  opinion  of 
the  court. 

A.  D.  Fraser  and  George  O.  BateSy  for  plaintiffs  in  error, 

A.  dk  H.  H.  Ermruyns,  for  defendants  in  error. 


Bansom,  C.  J.)  delivered  the  opinion  of  the  court. 

The  counsel  for  the  plaintiffs  in  error  assumes  the  ground 
that  the  oomplavni  is  in  effect  a  declwralAon^  and  subject  to 
the  same  rules  of  pleading,  as  well  in  matters  of  form  as  of 
substance.  The  defendants,  on  the  other  hand,  contend  that 
it  is  not  to  be  considered  as  a  technical  declaration,  nor  to  be 
judged  by  the  strict  rules  of  pleading ;  that  it  is  m  Ueu  of  a 
declaration,  and  therefore,  though  it  may  contain  causes  of 
action  which  could  not  be  joined  in  a  declaration  at  conmion 
law,  the  misjoinder  cannot  be  objected  to  in  this  form  of  pro- 
ceeding. 

The  first  section  of  the  act  under  which  this  suit  is  insti- 
tuted, provides,  that  every  boat  or  vessel  used  in  navigating 
the  waters  of  this  state,  shall  be  liable  for  all  debts  con- 
tracted by  the  master,  etc,  for  supplies  and  materials  fur- 
nished for  work  and  labor  done,  for  wharfage  and  anchorage^ 
for  all  injuries  done  to  persons  or  property  by  said  vessel,  and 
^^for  all  demands  or  damages  accruing  from  the  non-per- 
formance of  any  contract  of  affreightment,  or  of  any  other 
contract  touching  the  transportation  of  persons  or  property, 
entered  into  by  the  master,  owner,  agent  or  consignee  of 
the  boat  or  vessel,  on  which  such  contract  is  to  be  per- 
formed." 

The  second  and  third  sections  authorize  suits  to  be  com- 
menced, in  such  cases,  against  the  boat  by  name,  by  filing  a 
complaint  in  the  office  of  the  derk  of  the  Circuit  Court. 

The  fourth  section  provides  that  the  complaint  shall 
set  forth  the  particulars  of  the  plaintiff's  demand,  and  on 
whose  account  the  same  accrued;  that  it  shall  be  verified 
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by  the  affidavit  of  the  plaintiff,  or  of  some  other  credible 
person  or  persons  for  him,  and  shall  stand  in  lieu  of  a 
dedaraiian. 

Under  this  statute  the  complaint  should  set  forth  all 
the  facts  necessary  to  bring  a  case  within  the  act;  that 
the  boat  or  vessel  against  which  the  proceeding  is  had,  is 
used  in  navigating  the  waters  of  this  state;  that  the  com- 
plainant has  a  claim  or  demand  against  such  boat  or  ves- 
sel which  has  accrued  in  one  or  more  of  the  modes  specified 
in  the  first  section;  and  (that  the  proceedings  may  con- 
form, as  near  as  may  be,  to  those  in  a  suit  commenced  by 
summons)  the  plaintiff,  in  setting  forth  the  particuhm  of 
his  demand,  should  make  every  stibstanHal  averment  which 
would  be  necessary  in  declaring  upon  the  same  cause  of 
action.  And  the  rules  with  r^ard  to  the  joinder  or  mis- 
joinder of  counts,  apply  to  such  complaints  with  the  same 
force  and  propriety,  it  seems  to  me,  as  to  common  law 
declarations. 

Why  should  a  plaintiff  in  such  proceeding  be  permit- 
ted to  join  a  cause  of  action  arising  from  a  breach  of  a  con- 
tract of  affreightment,  with  another  arising  from  a  tortious 
injury  to  his  person  or  property,  any  more  than  he  should 
be  allowed  to  count  upon  a  promissory  note  and  upon  a 
trespass  for  an  assault  and  battery,  or  for  carrying  away 
goods,  in  the  same  declaration?  The  settled  rules  of 
pleading  would  be  alike  violated  in  cither  case — ^the  same 
incongruity  would  exist  in  the  record.  The  defendant 
would  be  met  by  the  same  embarrassments  in  pleading 
and  making  his  defense,  in  the  one  case  as  in  the  other. 
We  think  the  policy  of  adhering  to  the  settled  forms  of 
action  and  of  pleading,  is  a  sound  one. 

But  it  is  insisted  by  counsel,  that  the  statute  has  pre- 
acribed  a  new  rule,  in  this  special  proceeding.  We  think 
not  The  mischief  of  the  old  law  was,  that  the  ownen 
oi  vessels  navigating  the  waters  of  this  state,   were  fre- 
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^iientlj  unknown  to  our  citizeuB,  with  whom,  through  their 
agents,  debts  were  contracted;  or,  if  known,  thej  resided 
without  the  jurisdiction  of  our  courts.  The  remedy  provided 
hj  the  new  law,  is,  an  attachment  or  seizure  of  the  vessel 
itself,  instead  of  a  summons  of  the  owner. 

The  language  of  the  act  itself,  if  all  its  provisions  be  con- 
sidered, it  seems  to  me,  is  perfectly  conclusive  upon  this 
point.  The  sixth  section  enacts,  that,  upon  the  return  of 
such  attachment,  ^'  proceedings  shall  thereupon  be  had  in  the 
Oircuit  Court  against  the  boat  or  vessel  sued,  in  the  earns 
sna/nner^  as  near  as  may  be,  as  if  suit  had  been  instituted  by 
summons  against  the  person  on  whose  accoimt  the  demand 
accrued."  And  by  the  following  section  it  is  provided 
that  the  master,  ovmer,  etc.,  of  the  vessel,  may  appear 
in  its  behalf,   ^^and  plead  to  the  action,  and  defend  the 


same." 


If,  then,  we  apply  the  general  rules  governing  declarations 
to  the  complaint  of  the  defendants  in  error,  is  it  found  suffi- 
cient ? 

The  plaintifik  contend  that  it  is  defective.  It  contains  four 
counts ;  two  of  which,  the  first  and  third,  are  admitted  to  be 
in  assumpeit,  setting  up  a  contract,  and  averring  a  breach  of 
it.  But  the  plaintifiEs  insist,  that  the  second  and  fourth 
counts  charge  them  with  a  willful  and  tortious  neglect  of  a 
common  law  duty,  as  conmion  carriers,  and  are,  therefore, 
improperly  joined  with  the  others.  We  will  first  deter- 
mine the  character  of  the  several  counts;  because,  if  they 
shaU  all  be  f oimd  to  belong  to  the  same  class,  and  therefore 
to  be  well  joined,  it  will  be  unnecessary  to  consider  the  efiEect 
of  a  misjoinder. 

The  first  count  is  upon  an  agreement  to  carry  wheat 
di/recdy  from  St.  Joseph  to  Buffalo.  The  breach  assigned 
is,  that  the  plaintiffs  did  not  deliver  the  wheat,  and  that 
it  was  lost  through  their  mismanagement  and  careless- 
ness, etc. 
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The  second  alleges  that,  in  consideration  that  the  defend- 
ants had  shipped  wheat  in  the  plaintiffs^  yessd,  and  had 
agreed  to  pay  freight,  at  the  rate  of  one  shilling  per  bushel, 
the  plaintiffs  received  the  wheat  on  board  their  yessel,  and 
f aithfoUj  promised  and  agreed^  to  pursue  the  ordinary  and 
accustomed  route  from  St  Joseph  to  Bu£Ealo,  and  deliver  the 
wheat  at  the  latter  place  in  good  order.  The  breach  i%  that 
the  vessel  deviated  from  such  route,  and  that  the  wheat  wa» 
iMt^  da/maged  and  spaUedy  and  not  delivered  to  the  defend- 
ants, at  Bu&lo,  by  the  plaintiffs,  according  to  their  agree- 
ment 

The  third  count  is  substantially  like  the  first,  and  the  fourth 
like  the  second. 

All  the  counts  in  this  complaint,  as  well  the  second  and 
fourth,  as  the  first  and  third,  are  most  clearly  in  awumpsit. 
They,  each  and  all,  set  forth  a  contract  between  the  parties^ 
and  a  breach  of  that  contract.  The  deviation,  violation  of 
duty,  etc.,  are  only  the  circumstances  showing  how  the 
breach  occurred.  If  those  circumstances  were  omitted,  the 
remaining  part  would  constitute  a  good  declaration  in 
a88timjmi* 

I  deem  this  point  so  clear,  upon  authority,  that  I  shall 
not  take  time  te  review  the  cases,  but  will  simply  refer  to 
them :  Powell  v.  Laytan^  hB.dk  P.,  364 ;  Boson  v.  Sand- 
fordy  2  Show.,  478;  Dale  v.  BaUj  1  WUs.,  iSliBumeU  v. 
Lynch,  12  E.  C.  L.  R.,  327;  0(Add  PI.,  ck.  8,  §  19;  1 
Chithfe  PI.,  829-30 ;  Bamk  of  Oraaige  v.  Brown,  8  Wend., 
158;  Bvddle  v.  WiUon,  6  T.  B.,  369;  8am/ud  v.  Judin,  ft 
JSiut,  833. 

There  is,  then,  no  misjoinder  of  counts  in  the  complaint 

Another  error  relied  upon,  and  the  only  one  formally 
assigned,  and  the  one  most  discussed  on  the  argument, 
was,  that  there  appeared  upon  the  record  two  pleas  to  the 
complaint,  and  two  distinct  issues,  and  that  by  the  verdict  but 
one  of  the  issues  was  passed  upon  by  the  jury. 
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Either  of  the  pleas  in  this  case  is  a  full  answer  to  the 
'whole  declaration,  and  whether  it  be  assufwpnt  or  case, 
^either  plea  would  be  good  after  yerdict.  As  all  the  counts 
iffe  conceived  to  be  upon  contract,  and  the  plea  of  non 
nssfu/mpwt  meets  the  whole  declaration,  the  plea  of  not 
guQty  may  be  treated  as  a  mere  nullity — a  superfluity 
upon  the  record.  And,  if  necessary,  for  the  sake  of  con- 
gruity  in  the  record,  that  plea  may  be  stricken  o£^  even 
now. 

Another  objection  urged  by  the  plaintiffs  to  this  record, 
is  that  the  swearing  of  the  jury  is  not  well  Bet  forth.  The 
entry  in  the  record  is,  that  they  were  ^^  duly  elected,  tried 
and  sworn."  It  is  insisted  that  it  ought  to  appear  that 
they  were  sworn  "well  and  truly  to  try  the  issue,"  etc., 
joined  between  the  parties. 

It  is  also  objected  that  it  is  not  alleged  in  the  record,  that 
the  talesmen  called  and  sworn  upon  the  jury  had  the  qualifi- 
cations of  jurors. 

To  the  first  of  these  objections  it  may  be  answered  that  it, 
in  fact,  goes  only  to  the  form  of  the  clerk's  entry,  and  under 
our  statute  may  be  amended,  if  need  be,  after  error  brought, 
in  aflSrmance  of  the  judgment :  H.  /S.,  461-2. 

As  to  the  objection  that  the  talesmen  are  not  alleged  to 
have  had  the  requisite  qualifications,  it  is  sufficient  to  say 
that  we  will  presume  after  verdict,  no  challenge  having  been 
taken  upon  that  ground,  that  none  but  qualified  persons  were 
called  and  sworn. 

It  may  be  well  said,  too,  that  both  these  objections — ^the 
want  of  qualifications  in  the  talesmen^  if  there  had  been 
any  in  fact,  and  the  irregular  oath  administered  to  the  jury, 
if  in  truth  it  was  irregular — ^were  waived  by  the  party's 
going  to  trial  on  the  merits ;  and  so  are  the  cases.  Eoam^  i;. 
Lee^  11  P^.,  85,  is  precisely  to  that  effect.  In  that  case 
several  irregularities  were  alleged  to  have  intervened 
during  the  progress  of  the  trial,  and  among  others,  that  the 
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verdict  had  been  returned  by  d&oen  instead  of  twelve  jnrorB. 
The  court  saj,  ^^  These  irregularities — ^whatever  might  have 
been  their  original  imperfections,  if  not  waived — ^were  in  our 
opinion  waived,  by  the  defendant's  going  to  trial  on  the 
merits,  and  cannot  now  constitute  any  objection,  upon  the 
present  writ  of  error." 

If  a  party  sitting  by  and  seeing  less  than  the  requisite 
number  of  jurors  sworn  to  try  an  issue,  without  objection, 
shall  be  deemed  thereby  to  have  waived  the  irregularity,  shall 
he  not,  with  greater  reason,  be  supposed  to  have  done  so,  if 
he  hear  an  infonnal  oath  administered  to  the  jury  without 
objection,  or  see  an  unqualified  juror  called  and  sworn 
without  challenge}  Unquestionably  he  shall.  Season 
and  common  sense  can  furnish  no  other  answer  to  the 
inquiry. 

The  fifth  objection  taken,  is,  that  the  jury,  after  being  ^ 
sworn,  heard  jpaH  of  the  evidence,  and  then  were  adjourned 
from  time  to  time,  for  several  days,  before  the  trial  was 
concluded.  This  is  no  ground  of  error.  It  is  well  argued 
by  the  defendants,  that  the  facts  stated  as  the  foundation  of 
this  error  are  not  properly  before  us,  and  that  we  ought  not 
to  consider  them.  They  are,  in  truth,  the  mere  journal 
entries  of  the  clerk,  made  in  the  progress  of  the  business  of 
the  court,  and  have  no  place  in  a  judgment  record.  Adjourn- 
ments of  the  court  from  day  to  day,  during  the  same 
term,  are  not  continuances  that  must  be  stated  in  the  record. 
But,  even  if  they  are  considered  part  of  the  record  in  this 
case,  they  are  no  ground  for  reversal  of  the  judgment  It 
was  a  mere  matter  of  discretion  with  the  court,  at  what 
times  they  would  sit  and  adjourn ;  and  that  the  trial  occu* 
pied  the  court  and  jury  from  the  twelfth  to  the  seventeenth 
of  the  month,  in  no  way  affects  the  validity  of  the  judg- 
ment. 

The  last  objection  raised  in  the  case,  is,  that  it  does  not 
appear  from  the  record  that  the  jury  were,   at  any  tune^ 
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Ttnder  the  charge  ol  a  sworn  officer,  when   they  retired  to 
consult  of  their  verdict. 

It  does  not  appear  that  they  retired  at  all.  The  pre- 
sumption 18  that  they  found  their  verdict  without  leaving 
the  bar  of  the  court,  in  which  case  no   officer  was   necest 

error  therein,   and   the  judgment  of    the   court    below  la 
therefore  affirmed. 

Jvdgment  affi/rmed. 


Howard  v.  Bookwell. 

IMM  <m  A  judgment  rendered  before  a  justice  of  the  peace.  The  plaintiff  haringr 
proved  the  jadgment  by  the  docket  of  the  Justice,  the  defendant  gave  in  evidenoe 
an  entrj  on  the  same  docket,  showing  that  the  cause  was,  on  a  day  named, 
removed  to  the  Supreme  Court  by  certiorari.  To  rebut  which,  the  plaintiff  proved 
an  order  of  the  Supreme  Court,  made  about  the  same  time,  dismissing  from  the 
dodcst  of  that  ooort,  a  cause  having  tiie  same  title.  Held^  that,  prima  facie^  th» 
order  was  in  the  same  cause  in  which  the  Judgment  of  the  Justice  was  rendered. 

MtHdf  also,  that  the  order  was  a  decision  of  the  Supreme  Court,  that  the  cause  had 
not  been,  in  fact,  removed  from  the  Justice  into  that  oourt,  and  that  the  Judgment 
of  the  JuFtice  was  in  f  uU  force. 

Error  to  Oakland  Circuit  Court.  Debt  on  a  judgment 
rendered  before  a  justice  of  the  peace.  Rockwell  was 
plaintiff  and  Howard  defendant  in  the  court  below.  On 
the  trial,  Kockwell,  having  proved  the  judgment  by  the 
docket  of  the  justice,  Howard  gave  in  evidence,  from 
the  same  docket,  an  entry  of  the  justice  that  the  cause 
had  been  removed  to  the  Supreme  Court  by  writ  of  cevr^ 
tiorariy  which  had  been  served  upon  him,  and  his  fees 
paid  for  making  the   return,  and   also  that   the   execution 
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issaed  upon  the  judgment  had  therenpon  been  recalled. 
To  rebut  this  evidence,  Rockwell  offered  in  evidence  a 
certified  copy  of  an  order  of  the  Supreme  Court  dismifls- 
ing  from  the  docket  of  that  court,  a  cause  having  the  same 
title  with  that  in  which  the  judgment  of  the  justice  was 
rendered ;  which  order  appeared  to  have  been  made,  about 
the  time  when,  bj  the  entry  on  the  justice's  docket,  the 
certiorari  was  returned.  On  the  part  of  Howard  it  was 
objected  that  this  evidence  was  inadmissible:  1.  Because 
there  was  no  evidence  that  the  order  was  in  the  same 
cause  removed  from  the  justice's  court  by  the  certiorari; 
and,  2.  Because,  after  the  certiorari  was  returned,  the 
Supreme  Court  possessed  the  cause,  and  the  judgment  of 
the  justice  was  vacated,  the  only  remedy  of  Bockwell 
being  in  that  court,  or  on  the  bond  given  on  the  issuing 
of  the  certiorari.  The  court  overruled  the  objection,  and, 
the  evidence  being  admitted,  charged  the  jury  that,  prima 
JuciCy  the  order  of  the  Supreme  Court  was  in  the  same 
cause  certified  on  the  justice's  docket  to  have  been  removed 
to  that  court  by  certiorari,  and,  unless  the  contrary  veas 
shown,  their  verdict  must  be  for  BockwelL 

Howard  excepted  to  the  decision  of  the  court  admitting 
the  evidence,  and  to  the  charge  to  the  jury ;  and,  a  verdict 
having  been  found  against  him,  and  judgment  rendered 
thereupon,  brought  the  caose  into  this  court  by  writ  of  error 
and  bill  of  exceptions. 

Wm.  Draper,  for  the  plaintiff  in  error. 
Oeo.  W.  Wiener,  for  the  defendant  in  error. 

Felch,  J.,  delivered  the  opinion  of  the  court 
The  entiy  in  the  justice's  docket  in  reference  to   the 
certiorari,  could,  at  most,  be   only   evidence  of  his  pro- 
ceedings in  the  cause  entered  on  his  docket,  on  the  ser- 
vice of  a  writ  of  certiorari  upon  him.    It  would  only  show 
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the  service  upon  him  of  a  paper  purporting  to  be  such 
writ,  the  makmg  of  his  retam  apon  it,  on  the  payment  of 
his  fees  therefor,  and  the  recall  of  the  execution.  As  to 
the  regalarity  of  the  proceedings  to  obtain  such  certiorari^ 
or  any  defect  in  the  proceedings,  going  to  the  question  of 
jurisdiction  of  the  court,  these  were  matters  of  which  the 
justice  had  no  knowledge,  which  he  could  not  decide,  and 
apon  which  his  minutes  could  be  no  proof.  These  were 
to  be  decided  upon  by  the  court  to  which  the  certiorari 
was  returnable.  It  was  competent  for  the  defendant  in 
error,  to  meet  the  proof  made  by  the  entry  of  the  service 
of  the  writ  removing  the  cause  to  the  Supreme  Court, 
by  showing  the  proceedings  in  the  cause  in  that  court.  The 
cei);ified  copy  from  the  journal  of  the  Supreme  Court, 
which  was  admitted  in  evidence,  purported  to  be  proceed* 
ings  in  a  cause  entered  upon  the  docket  between  the  same 
parties,  their  names  standing  in  the  same  relative  position, 
in  the  same  court,  and  about  the  same  time,  as  that  shown 
on  the  justice's  minutes.  This  was  sufficient  prima  facie 
evidence  that  it  was  the  same  cause.  The  testimony  was, 
therefore,  properly  admitted. 

It  is  also  contended  by  the  .plaintiff  in  error,  that  the 
Supreme  Court  actually  possessed  the  cause,  and  that  the 
judgment  before  the  justice  was  vacated — the  remedy  of 
the  party  being  in  the  Supreme  Court,  or  on  the  bond 
given  by  the  person  obtaining  the  certiorari.  This  leads 
us  to  an  inquiry  as  to  the  legal  effect  of  the  order  entered 
in  the  case.  When  the  parties  and  subject  matter  are  prop- 
erly before  the  court,  the  jurisdiction  being  complete, 
the  court  proceed  to  adjudicate  upon  the  merits  of  the 
cause.  In  that  event,  we  are  to  expect  a  final  disposition 
of  the  cause  in  the  court  above.  In  such  case,  however, 
no  court  would  enter  an  order  to  strike  the  cause  from  the 
docket.  Such  an  order  necessarily  implies  that  the  court 
do  not  adjudicate  on  the  merits  of  the  controversy  between 
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the  parties.  It  conveys  to  the  mind  the  idea,  that, 
ahhongh  snch  a  case  is  entered  on  the  docket,  yet  it  is 
improperly  there,  and  that  no  adjudication  can  be  made  in 
the  matter  on  the  merits,  and  therefore  it  should  hot  cnm- 
ber  the  calendar.  When,  from  any  defect  in  the  proceed- 
ings, or  for  other  cause,  there  is  no  jurisdiction  in  the  case, 
such  an  order  may  be  proper.  Such  an  order  must  be 
considered  as  a  determination  of  the  Supreme  Court,  that 
the  cause  was  never,  in  fact,  removed  from  the  justice 
into  that  court.  And,  if  not  so  removed,  the  judgment 
before  the  justice  still  continued  in  full  force,  and  might  well 
be  the  foundation  of  an  action  of  debt.  The  effect  of 
this  testimony  was,  therefore,  to  rebut  the  presumption 
arising  from  the  testimony  of  the  removal  of  the  case  by 
certiorari  to  the  Supreme  Court,  by  showing  that  the 
latter  court  never  acquired  or  exercised  jurisdiction  over 
the  matter.  The  judgment  below  remained  in  the  same 
condition  as  when  the  certiorari  was  obtained.  The  court 
below,  therefore,  correctly  charged  the  jury,  as  to  the  effect 
of  the  testimony  given  in  the  case. 

Goodwin,  J.,  did  not  participate  in  the  decision  of  this 
cause. 

Judgment  ojffi/nneA. 
ai4 
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Court. 

The  writ  of  mandamut  Is  inued  only  in  cases  where  there  is  a  dear  legal  rl^ht,  and 
the  partsr  has  no  other  remedy,    (a) 

Where  the  defendant,  in  a  suit  commenced  in  the  Circuit  Court  by  writ  of  attachment 
under  the  statute  (R  8.,  606),  moved  that  court  to  quash  the  writ,  etc.,  because  the^ 
aflldaTit  upon  which  it  was  f onndBd  was  not  made  before  an  oflloer  authorized  to 
take  allldaTits,  and  the  court  thereupon  permitted  the  plaintiff  to  file  a  new  affl- 
daTft  in  the  place  of  the  one  originally  filed,  and  then  refused  to  grant  the  defendant's 
motion,  this  court  refused  to  grant  a  mandamtu  to  compel  the  Circuit  Court  to 
quash  the  attachment,  etc.,  but  held  that  the  proper  remedy  in  such  a  case  was  by 
certiorari,    (6) 

The  proceedings  by  attachment,  being  under  a  special  statute,  and  out  of  the  course 
of  the  common  law,  the  original  affldavlt,  and  the  new  one  permitted  to  be  filed, 
with  the  adjudication  of  the  court  directing  It^  would,  in  such  a  case,  go  upon  th» 
record,  and  be  removed  to  this  court  by  writ  of  certiorari,    (6) 

Motion  for  a  mcmdamus.  On  the  5th  day  of  October, 
1838,  an  affidavit  for  an  attachment,  under  the  statute^ 
{R.  S.y  506),  was  made  before  the  clerk  of  the  Circuit 
Court  for  the  county  of  Branch,  and  an  attachment  ifisued, 
at  the  fluit  of  Abiathar  Culver,  against  Samuel  B.  Bradley,, 
the  relator,  by  virtue  of  which  certain  real  estate  of  the 
relator  was  levied  upon.  The  case  proceeded  to  judg- 
ment March  18,  1840,  when  an  order  for  the  sale  of  the 
property  attached  was  made,  by  virtue  of  which  it  was 
sold  to  Culver  on  the  13th  day  of  July,  1840.  Upon  an 
affidavit  of  these  facts,  on  the  16th  of  June,  1842,  an 
order  was  made  for  a  stay  of  proceedings,  and  prohibiting 
the  sheriff  from  executing  the  deed ;  which  order  was- 
served  upon  Culver,  together  with  a  notice  of  a  motion  to 
quaah  the  attachment,  and  to  set  aside  the  proceedings 
had  thereon.  This  motion  having  been  submitted,  leave 
was  granted  by  the  court  to  file  a  new  affidavit  in  place 
of  that  originally  filed  as  the  foundation  of  the  writ,  and 

(a)  In  Lagrange  t.  State  Treasurer,  M  Mich.,  4A0,  478,  the  earlier  cases  on  thl» 
point  are  reviewed  and  the  true  doctrine  held  to  be  that  mandamus  will  lie  for  enforo- 
ing  A  specific  l^;al  right  for  which  there  Is  no  other  adequate  legal  remedy. 

(b)  See  Wiley  ▼.  Allegan  Circuit  Judge,  99  Kich.,  487,  4W;  S7  Mich.,  804. 
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also  for  the  sheriff  to  amend  his  return,  and  upon  such  affi- 
davit being  filed,  and  the  return  amended,  the  motion  to 
quash  was  denied.  Whereupon  the  rektor  now  moved  this 
coxiTt  for  9Lina7ulamti8j  commanding  the  Circuit  Court  for 
the  county  of  Branch,  to  quash  the  attachment,  and  to  set 
4iside  all  of  the  proceedings  in  the  cause. 

J.  S.  Chipman,  in  support  of  the  motion. 

JFuUeTj  contra. 

GoQDwiH,  X,  delivered  the  opinion  of  the  court. 

The  grounds  of  the  application  are,  that  the  original  affi- 
davit was  a  nullity,  the  clerk  not  having  at  the  time  any 
authority  to  take  it ;  and  that  it  was  not  competent  for  the 
Circuit  Court  to  permit  the  new  one  to  be  filed,  so  as  to  save 
the  proceedings. 

If  the  grounds  alleged  are  tenable,  is  the  writ  of  man- 
damics  the  proper  remedy  i 

It  is  a  writ  not  resorted  to,  or  issued,  where  the  ]>arty 
has  another  remedy,  but  only  in  cases  where  there  is  a 
clear  right,  and  no  other  remedy.  Then  it  is,  that  this 
extraordinary  writ  is  resorted  to,  for  the  advancement  of 
justice. 

Is  there  no  other  remedy  for  tUe  supposed  errors  in  this 
case  ?  It  seems  to  me  that  there  is ;  that  the  original 
affidavit,  as  well  as  the  new  one  permitted  to  be  filed,  with 
the  adjudication  of  the  court  directing  it,  would  go  upon 
the  record — ^the  proceedings  by  attachment  being  special 
statutory  proceedings,  not  according  to  the  course  of  the 
<K>mmon  law — ^and  that  the  writ  of  certiorari  would 
remove  them  to  this  court.  True,  it  would  not  bring  here 
the  various  affidavits,  on  which  the  motion  was  made  and 
resisted,  aside  from  those  above  mentioned,  which  would 
go  upon  the  record.  But  they  are  immaterial,  as  the 
question  is  one  going  to  the  authority  of  the  court  in  the 
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premises ;  and  all  material  to  this  would  necessarily  appear. 

As  the  proceeding  is  a  special  statutory  proceeding,  and  the 

aflSdavit  in  the  first  instance  is  the  foundation  of  it,  this,  of 

course,  must  appear  in  the  record ;  and  as  the  new  affidavit 

was  permitted  to  be  filed  under  the  statute,  to  sustain  the 

proceedings,  on  the  ground  that  the  original,  which  preceded 

the  writ,  was  defective,  this  must  also,  therefore,  go  upon 

the  record,  with  the  adjudication  of  the  court  so  directing. 

These  are  not  mere  matters  of  practice  in  the  court  below,. 

but   proceedings  based  on  the  special   provisions    of    the 

statutes,  under  which  these  proceedings  were  had ;  and  the 

writ  of  certiorari  is  the   appropriate  writ,  whereby  they 

would  be  removed  to  this  court. 

We  are  therefore  of  opinion  that,  the  applicant  having 

another    remedy,  in  the  usual  course  of  proceeding,  this- 

motion  should.be  denied. 

Motion  denied. 


Thompson  v.  Bowers. 

▲  aottoe  of  ipeeiAl  matton  to  be  glTon  in  erldeiice  mmt  contain  all  the  lobstantiar 
nqoiritM  necoMaiy  to  constitute  a  epedal  plea  whldi  would  be  good  on  general 
demurrer,    (a) 

To  adedaratlon  in  dander,  alleging  that  the  defendant  charged  the  plaintiff  with 
having  ewom  faliely ,  the  defendant  pleaded  the  general  inue,  and  gave  notice  that 
he  would  prove  on  the  trial  **that  the  plaintiff  wae  guilty  of  the  facts  chaiged  upoik 
and  imputed  to  him  hj  the  defendant,  in  the  several  conversations  In  the  dedara- 
tioo  mentioned,  and  that,  if  the  words  were  uttered  and  published  as  chaiged  in  the 
declaration,  the  defendant  had  good  reason  for  uttering  and  publishing,  and  did  it 
from  good  motives  and  for  Justifiable  ends."  HeUL^  that  this  notice  was  fatally  ^Jil<bc- 
ttve;  especiaitrteo«l*>'Mg<«y«'Wwwitf  *<»>>  flisplainiilff«a(^Wayand.dstt6gro<ely 
swore  falsely;  and  that  the  defendant  could  not,  upon  the  trial,  introduce  any  evi- 
dence under  it. 

In  an  action  for  slander,  evidence  of  the  truth,  or  tending  to  prove  the  truth  of  the 
slanderous  words,  is  inadmissible  under  the  general  issue  in  mitigation  of  dam- 


(a)   Since  the  revision  of  1846  such  notice  is  suffldent  if  it  briefly  state  the  precise 
aatureof  the  matter  of  defense:  Oresinger  v.  Reed,  96  Mich.,  451. 
(6)   Overruled:  Hudson  v.  Dale,  19  Mich.,  17. 
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80,  Alio,  evtdenoe  that  the  ■peeillo  facts  In  which  the  ■lander  oonaiatod, 
mimicated  to  the  defendant  bj  third  peraooa.    (c) 


In  aa  ariiw  tm  riindnry  .the  pUUntUT,  after  having  pn^red  the  words  aOeced, 
gire  In  erldenoe  other  slanderous  words  of  Uke  import^  with  a  irlew  to  show  the 
maUoe  of  the  defendant    (d) 

Error  to  Oakland  Circuit  Court  This  was  an  action 
on  the  case  for  slander.  Bowers  was  the  plaintiff,  and 
Thompson  the  defendant  in  the  conrt  below.  The  declara- 
tion alleged  that  Thompson  uttered  and  published  that 
Bowers  swore  falsely  in  giving  his  testimony  on  the  trial  of  a 
cause  between  Thompson  and  one  Ellis,  at  the  May  term, 
1838,  of  the  Oakland  Circuit  Court.  Thompson  pleaded  the 
^neral  issue,  and  also  gave  notice  tliat  he  would  give  in 
<3vidence  in  defense,  on  the  trial  of  the  cause,  "  that  at  and 
l)efore  the  time  of  the  uttering  and  publishing  as  com- 
plained of  in  said  plaintiff's  declaration,  the  said  plaintiff 
had  been  and  was  guilty  of  the  facts  charged  upon  and 
imputed  to  him  by  the  said  defendant,  in  the  said  several 
conversations  in  the  said  plaintiff's  declaration  mentioned; 
4md  that  if  the  words  were  uttered  and  published,  as  charged 
in  the  said  plaintiff's  declaration,  the  defendant  had  good 
reason  for  uttering  and  publishing,  and  did  it  from  good 
motives,  and  for  justifiable  ends." 

On  the  trial  of  the  cause  before  the  lion.  Chas.  W. 
Whipplb,  presiding  judge,  at  the  September  term,  1842, 
Bowers  having  proved  the  words  charged  in  the  declaration, 
Thompson  offered  to  prove  the  truth  of  the  words  spoken ; 
to  which  the  counsel  for  the  plaintiff  below  objected, 
on  the  ground  that  the  notice  was  insufScient;  that 
the  facts  therein  alleged  were  not  set  forth  with  sufficient 
certainty;  and  tliat  it  should  have  averred,  not  only 
that    the    defendant    swore    falsely,   but    that    he  did    so 

(c)  Overruled:    Farr  t.  Basco,  9  Mich.,  S68;  Hudson  ▼.  Dale,  19  IfkdL,  17, 9f. 

(d)  SeeWhittemoieT.WeiSB,88Mich.,  M8;8crlppty.BeiUr,  a5Mieh.,8n;Tsgr|or 
▼.  Kneeland,  ante,  p.  97. 
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willfully  and  corruptly.  The  court  sustained  the  objection, 
and  rejected  the  evidence. 

Thompson  also  offered  to  prove  that  the  testimony  of 
Bowers,  on  the  trial  of  the  cause  mentioned  in  the  declare 
ation,  was  false;  and  further,  that  at  and  before  the  time 
of  uttering  and  publishing  the  slanderous  words  alleged, 
he  had  been  informed  by  Peter  Lambert  and  others  of 
his  neighbors,  of  certain  facts  which  might  have  tended 
to  induce  the  belief  in  his  mind  that  Bowers  had  sworn 
falsely.  This  evidence  was  also  objected  to  by  .the  plain- 
tiff below  and  rejected  by  the  court. 

Bowers  then  offered  to  prove  by  one  Ellis,  that  in  the 
spring  of  1838,  Thompson  said  to  the  witness  that  ^^  Bowers 
swore  false  down  at  Barrett's" — words  not  alleged  in  the 
declaration  to  have  been  uttered  and  published.  This  evi- 
dence was  objected  to  by  the  defendant  below,  but  the 
court  overruled  the  objection  and  admitted  the  evidence. 

To  these  several  decisions  of  the  court  admitting  or 
rejecting  evidence,  the  counsel  for  the  defendant  below 
excepted,  and,  a  verdict  having  been  found  for  the  plaintiff 
below,  tendered  a  bill  of  exceptions,  and  removed  the 
cause  to  this  court  by  writ  of  error. 

O.  D.  Richardson^  for  the  plaintiff  in  error. 

Draper  <&  Wisner,  for  the  defendants  in  error. 

Eansoic,  J.,  delivered  the  opinion  of  the  court. 

We  have  no  doubt  that  the  testimony  sought  to  be  intro- 
duced imder  the  notice,  was  properly  rejected.  The  notice 
is  clearly  defective.  Although,  in  a  notice  of  special 
matter,  appended  to  a  plea  of  the  general  issue,  technical 
formality  may  be  dispensed  with,  still,  all  substantial 
facts  necessary  to  constitute  a  good  special  plea  must  be 
averred. 

The  statute  {S.  Z.  of  1839,  jp.  225)  authorizes  a  def end- 
sis 
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ant  to  plead  tJie  general  iflsne,  and  give  notice  with  such 
plea  of  any  matters  which,  if  pleaded,  woiild  be  a  bar 
to  the  action,  and  give  snch  matteiB  in  evidence  on  the 
trial,  in  the  same  manner  aa  if  the  same  had  been 
pleaded.  It  has  been  often  held,  that  the  tme  way  to  test 
the  sofficiency  of  a  notice  is,  to  inqnire  whether  the  mat- 
ters in  it,  if  pleaded,  wonld  be  good  on  a  general  demnrrer. 
In  Shepard  v.  MerriU^  13  J.  ^.,  475,  Jnstice  Spencer 
says,  ^'a  notice  need  not  partake  of  the  form  and  strict 
technicality  of  a  special  plea,  but  it  mnst  contain  the  9ub- 
stcmoe  of  a  plea."  In  Mitchell  v.  Borden^  8  Wend,^  572, 
this  precise  question  was  before  the  court  The  notice  in 
that  case  was  more  fnll  and  formal  than  the  one  we  are 
now  considering,  bat  was  held  to  be  bad;  and  the  court, 
in  deciding  the  case,  say :  '^  If  the  matter  contained  in  the 
notice  had  been  put  in  the  form  of  a  plea,  it  would,  most 
obviously,  have  been  bad  on  general  demurrer;  it  simply 
alleges  that  the  facts  sworn  to  by  the  plaintiff  below  were 
not  true,  but  contains  no  allegation  or  intimation  that  soeb 
falsehood  was  willful  or  corrupt;  for  aught  that  it  dis- 
closed or  averred  in  the  notice,  it  may  have  been  an  unin- 
tentional and  innocent  mistake  on  the  part  of  the  plaintiff.'^ 
If  these  cases  are  correctiy  decided  (and  of  this  we  have 
no  doubt),  they  clearly  establish  that  the  notice  in  thi» 
case  is  insufficient.  It  can  scarcely  be  said  to  contain  any 
substantial  requisite  of  a  good  special  plea ;  and  it  is  espe- 
cially defective  in  the  very  particular  in  which  the  notice 
was  adjudged  ill  in  Mitchell  v.  Borden.  This  notice  con- 
tains no  averment  that  the  plaintiff  below  swore  falsely^ 
willfully  and  Corruptly. 

2.  The  testimony  adduced  by  the  plaintiff  under  the 
general  issue,  and  rejected  by  the  court  below,  was  offered 
for  the  avowed  purpose  of  rebutting  any  presumption  of 
malice  that  might  have  been  raised  by  the  defendant 
at    the  trial,    and   thus  mitigating  the  damages.    It    was 
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objected  to  by  the  defendant^  on  the  ground  that  it  tended 
to  prove  a  justification. 

It  seems  to  have  been  formerly  holden,  that  such  evi- 
dence was  admissible  under  the  general  issue.  A  contrary 
rule,  however,  has  long  prevailed*  In  Sta/rTde  on  SlomdeVy 
241,  it  is  said :  '^  The  rule  of  law  upon  this  head  has 
long  been  settled,  that  the  defendant,  if  he  mean  to  rely 
on  the  truth  of  that  which  he  has  published,  either  in  bar 
of  the  action,  or  in  rrdtigation  of  domiagea^  must  plead  i( 
specially."  Underwood  v.  Po/rks^  2  Strange^  1200,  is  the 
leading  English  case  upon  this  question.  There,  in  an 
action  for  words,  the  defendant  pleaded  not  guilty,  and 
offered  to  prove  the  words  to  be  true,  in  mitigation  of 
damages;  but  the  judge  refused  to  permit  it,  saying,  that 
at  a  meeting  of  all  the  judges,  in  a  case  that  arose  in  the 
common  picas,  a  large  majority  of  them  had  determined 
not  to  allow  it  for  the  future,  but  that  it  should  be  pleaded, 
whereby  the  plaintiff  might  be  prepared  to  defend  him- 
self, as  well  as  to  prove  the  speaking  of  the  words;  that 
this  was  now  a  general  rule  among  them  all,  from  which 
no  judge  would  think  himself  at  liberty  to  depart,  and 
that  it  extended  to  all  sorts  of  words,  and  not  barely  to 
such  as  imported  a  charge  of  felony.  The  rule  estab- 
lished in  this  case  seems  to  have  since  predominated,  both 
in  England  and  this  country,  and  to  have  settled  beyond 
controversy,  that  the  i/rutk  of  the  words  spoken  cannot  be 
given  in  evidence  under  the  general  issue,  either  in  justi- 
fication, or  in  mitigation  of  damages.  But  what  facts  and 
circumstances  may  be  given  in  evidence  under  such  plea, 
lias  been  by  no  means,  so  clearly  determined.  The  English 
courts,  in  cases  where  no  justification  is  pleaded,  appear 
to  have  held,  that,  in  actions  for  words,  the  defendant 
might,  in  mitigation  of  damages,  give  any  evidence  short 
of  such  as  would  be  a  complete  defense  to  the  action  had 
a   justification    been    pleaded:    Sta/tJde  on  Slamder^  406. 
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Bat  they  manifestly  confine  the  role  to  cases  where  no 
attempt  is  made  to  justify :  Sn^noden  v.  Smithy  1  Jf.  <6  S.j 
286 ;  Leicester  v.  Walter j  2  Campb.y  251.  In  Sh^pard  v. 
MerriUy  before  cited,  Justice  Spencer  holds  this  language : 
^^No  principle  is  better  established,  than  that  the  truth  of 
slanderous  words  cannot  be  given  in  evidence  under  the 
general  issue,  either  as  a  defense,  or  in  mitigation  of 
damages."  licUson  v,  Btuik^  5  Cow.^  499,  was  an  action 
for  charging  the  plaintiff,  who  was  superintendent  and 
collector  of  the  Erie  canal,  with  peculation  from  the 
state.  The  plea  was  the  general  issue,  with  notice  of  jus- 
tification. Failing  to  make  out  this  on  the  trial,  the  defend- 
ant proposed  to  show  that  the  plaintiff's  general  reputation 
was  bad,  and  that  it  was  generally  reported  and  believed 
in  the  neighborhood  that  he  had,  in  several  instances, 
defrauded  the  state.  Tliis  evidence,  being  objected  to, 
was  rejected  by  the  Circuit  Judge,  and  a  motion  for  a  new 
trial,  founded  upon  this  ruling,  was  denied  by  the  Supreme 
Court  In  the  case  of  Root  v,  JSRnff,  7  Cow.,  613, 
this  question  is  elaborately  considered,  and  the  leading 
cases  bearing  upon  it  carefully  reviewed.  Chief  Justice 
Savage,  reiterating  the  doctrine  declared  in  Maieon  v. 
Buck^  says  that  the  defendant  in  such  actions,  if  he  has 
not  attempted  to  justify  the  charge,  may  prove  under  the 
general  issue,  by  way  of  excuse,  anything  short  of  a  justi- 
fication, which  does  not  necessarily  imply  the  truth  of  the 
charge,  or  tend  to  prove  it  true,  but  which  repels  the  pre- 
sumption of  malice.  In  Warner  v,  Price^  3  Wend.^  397, 
Justice  Marcy  re-afiirms  the  principle  of  the  last  case,  and 
adds,  that  particular  facts,  which  miglit  form  links  in  the 
chain  of  circumstantial  evidence  against  the  plaintiff,  can- 
not be  received  under  the  general  issue,  in  mitigation  of 
damages.  Starkie  on  Slcmd^r^  410,  is  to  the  same 
effect.  Again,  in  Mapes  v.  Weeks,  4  Wend.,  662,  Chief 
Justice  Savage  remarks,  that  where  a  defendant  in  slander 
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does  not  pretend  to  justify,  he  may  mitigate  the  damages 
in  two  ways  :  1.  He  may  show  that  the  plaintiffs  gen- 
eral character  is  bad ;  2.  He  may  show  circumstances  which 
tend  to  disprove  malice,  bnt  do  not  tend  to  prove  the 
truth  of  the  charge.  In  Gilrrum  v.  Lowell^  8  Wend.^  678, 
the  same  judge  again  thoroughly  sifts  the  doctrine  upon 
this  subject,  and  in'  concluding  his  opinion,  says :  ^^  The 
more  I  have  considered  this  subject,  the  more  am  I  con- 
vinced that  the  Supreme  Court  of  Massachusetts  and  this 
court  have  proceeded  upon  the  only  correct  rule,  in  exclud- 
ing under  the  general  issue  all  mitigating  circumstances, 
which  have  a  tendency  to  prove,  what  cannot  be  proved 
under  such  a  plea,  the  truth  of  the  words.  Purple  v. 
HorUm^  18  Wmd.^  25 ;  WolcoU  v.  HdU^  6  J/iw*.,  518  ; 
Aldermwrh  v.  French^  1  PicJcy  1 ;  Bodwell  v.  Swcm^  S 
Pick,^  377,  and  Bailey  v.  Hyde^  3  Corm,,^  463,  are  strong 
cases  to  the  same  point. 

That  the  evidence  offered  by  the  plaintiff  in  mitigation, 
to  show  that  the  specific  facts,  in  which  the  slander  con- 
sisted, had  been  communicated  to  him  by  other  persons, 
was  correctly  excluded,  is  most  satisfactorily  shown  by 
MiXU  v.  Spencer^  Self  8  N.  P.  Cases^  533 ;  Lewis  v. 
NUeSy  1  Boofy  846;  2  Sta/rk.  Ev.^  469;  Jackson  v. 
Stetson^  15  Mass.y  57. 

Although  the  general  rule  dedudble  from  these  and  other 
kindred  cases,  has  been  recognized  and  admitted,  yet  it  has 
been  much  modified  in  its  application  to  individual  cases. 
And,  although,  as  before  stated,  courts  have  differed  in 
opinion  as  to  what  facts  and  circumstances  may  be  given  in 
evidence  to  mitigate  the  damages,  the  truth  of  the 
charge,  or  facts  which  tend  to  prove  its  truth,  or  par- 
ticular instances  of  criminality,  are  inadmissible  for  that 
purpose. 

Under  the  application  of  this  rule,  the  testimony  offered 
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by  t}ie  plaintifE,  on  the  trial,  was  clearly  inoompetenty  and 
therefore  correctly  rejected  by  the  Circuit  Court 

3.  Again,  it  is  insisted  that  the  court  below  erred  in  per- 
mitting the  defendant,  Bowers,  to  prove  that  the  plaintiff 
said  of  him  that  he  had  sworn  falsely  down  at  Barrett's; 
there  being  no  such  charge  in  the  deckration. 

The  decisions  on  this  point,  too,  have  been  somewhat 
variant  and  contradictory.  In  JBodweU  v.  Swan,  3  Pick.« 
378,  Parker,  C.  J.,  says,  ^4t  is  a  difScult  question."  In 
Mead  v.  J)(jmbigny,  Peake^s  Cases,  125,  the  dedaration 
stated  conversations  with  one  particular  person,  and  evi> 
dence  was  offered  of  words  spoken  to  another  person. 
Lord  Eenyon*  admitted  the  evidence  to  show  the  state  of 
the  defendant's  mind,  and  malice  towards  the  plaintiff^ 
saying,  ^^  in  actions  for  words,  he  had  always  understood 
the  plaintiff  might  give  evidence  of  any  words  used  by 
the  defendant,  to  show  the  spirit  and  temper  by  which  he 
was  actuated ;"  but  added  that  he  was  clearly  of  opinion 
that  evidence  of  words  actionable  in  themselves  was  not 
admissible.  In  the  case  of  Lee  v.  Huson,  tried  in  the  year 
following,  the  same  judge  decided,  on  similar  evidence 
being  offered,  that,  in  actions  for  words,  it  was  the  prac- 
tice to  admit '  the  evidence  of  other  woiHls  besides  those 
charged  in  the  declaration,  though  they  contained  matter 
which  was  ground  of  another  action.  Lord  Ellenborough 
held,  that  any  words  might  be  given  in  evidence,  as  well  as 
any  act  of  the  defendant,  to  show  guo  animo  he  spoke  the 
words  which  are  the  subject  of  the  action :  1  Camvp.^  49. 
In  WaUace  v.  Mease,  3  Binn.,  550,  this  question  was 
very  fully  discussed,  and  Chief  Justice  Tilghman  expressed 
strong  doubts  of  the  propriety  of  such  evidence,  but 
said  he  must  assume  it  as  a  principle  that  subsequent 
words  may  be  given  in  evidence ;  and  that  he  could  see  no 
reason  for  a  distinction  between  words  actionable  and  not 
actionable,  or  between  words   spoken  before   suit  brought^ 
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and  words  spoken  after.  The  case  of  Keam,  v.  McLaughlin^ 
2  Serg.  <6  7?.,  470,  fully  sustains  the  doctrine  of  Wallace 
V.  Mease.  ZhwaU  v.  Griffithy  2  Ha/r.  <&  GiU.^  30,  is  also 
A  strong  case  upon  this  point.  The  plaintiff,  among  other 
slanders  declared  for,  charged  the  defendant  with  speak- 
ing of  the  plaintiff  the  following  words :  '^  He  is  a  sheep 
stealer,"  "he  stole  Plummer's  sheep,'*  and  that  he 
'^^  could  prove  he  stole  Plummer's  and  P.  D.  Ridgeley's 
«heep."  The  plea  was  not  guilty.  At  the  trial,  the 
plaintiff  proved  the  words  laid  in  the  declaration,  and  also 
offered  to  prove  that  the  defendant  had  said,  prior  to  bring- 
ing the  suit,  that  the  plaintiff  had  stolen  two  of  P.  D. 
Kidgeley's  fat  lambs.  The  defendant  objected  to  the  evidence 
so  offered,  but  the  court  were  of  opinion  that  it  was  com- 
petent evidence,  and  permitted  it  to  go  to  the  jury.  The 
<iefendant  excepted.  On  argument  of  the  case  in  the  Court 
of  Appeals,  the  decision  of  the  court  below  was  aflBrmed. 
Buciianan,  C.  J.,  in  delivering  the  opinion,  decided  that  the 
testimony  objected  to  by  the  defendant  was  admissible  for 
the  purpose  of  showing  the  malice  of  the  defendant,  in 
fipeaking  the  words  laid  in  the  declaration. 

The  principle  to  be  extracted  from  the  current  of  the 
•cases,  seems  to  be,  that  in  an  action  for  slander,  the  plain- 
tiff, after  having  proved  the  words  alleged  in  the  declaration, 
may  give  in  evidence  the  uttering  by  the  defendant  of  other 
slanderous  words,  of  similar  import  to  those  charged,  with  a 
view  to  show  the  malice  of  the  defendant.  The  decision  of 
the  court  below  falls  within  the  principle  stated,  and  was  not, 
therefore,  erroneous. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  error 
an  the  record  and  proceedings  of  the  Circuit  Court,  and  the 
judgment  must,  therefore,  be  affirmed  with  damages  and 
costs. 

Goodwin,  J.,  did  not  participate  in  the  decision. 

Judgment  affi/rmed. 
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Galloway  et  aL  y.  Holmfls, 

If  goods  be  told  on  a  credit,  tbe  vendor  cannot,  before  the  credit  has  expired,  msla- 
tain  attumptii  for  goods  sold,  even  though  he  can  prove  that  the  vendee  iadnoed 
him  to  sell  the  goods  by  fraudulent  representations,    (a) 

Fraud  does  not  render  a  contract  vottf,  but  merely  wtidabU,  at  the  option  of  th» 
defrauded  par^.    (b) 

If  the  defrauded  party  elect  to   affirm  the  contract,   he  is  bound  by  it  in  sll 

(c) 


If  a  vendor,  having  a  lig^t  to  rescind  a  contract  of  sale  of  goods,  on  aooount  <rf  the 
fraud  of  the  vendee  in  making  the  purchase,  brings  indeidtattu  cunamptit  t» 
recover  the  price  of  the  goods,  he  thereby  affirms  the  contract. 

Where  there  is  an  expreu  contract,  none  can  be  implied. 

Where  the  defhtuded  party  rescinds  an  expren  contract,  he  cannot  set  up  an  tmpUtd 
one  and  sue  the  other  party  thereon. 

Payment,  by  the  defendant  to  the  plaintiff,  pending  an  action  of  atMumpait^  at  pact 
of  the  entire  demand  to  recover  which  the  action  is  brought,  is  not  equivalent,  Id 

•  its  effect  as  an  admission  of  the  cause  of  action,  to  a  payment  of  money  into 
court 

A  law  of  New  Torlc,  which  would  enable  a  vendor,  of  whom  goods  had  been  pur- 
chased firaudulently  on  a  credit,  to  maintain  cttmrnptit  against  the  vendee  for  the 
price  of  the  goods,  before  the  credit  had  expired,  would  be  a  law  affecting  the 
remedy  only,  and  would  not  apply  so  as  to  enable  the  vendor  to  maintain  a  similar 
action  in  this  state,  to  recover  the  price  of  goods  sold  in  New  York. 

But,  heldt  on  a  review  of  the  cases,  that  such  was  not  the  law  of  New  TorlL 

• 

In  a  suit  commenced  by  writ  of  attachment  under  the  statute  (R.  S.,  508),  the  plain- 
tiff in  the  writ  cannot  declare  for  a  cause  of  action  which  did  not  accrue  until  after 
the  writ  was  issued,    (d) 

Case  certified  from  Wayne  Circuit  Court.  This  suit  waa 
commenced  by  attachment  against  the  defendant  as  a  non- 
resident debtor,  under  the  provisions  of  the  statute,  S.  S^ 
506.  The  attachment  was  issued  on  the  15th  day  of  June, 
1839.  The  declaration  was  in  indehitatus  assumpsit  for 
goods  sold  and  delivered.    Plea^  the  general  issue. 

(a,  b,  c)   See  Jewltt  v.  Petit,  4  Mich.,  606;  Dunks  v.  Fuller,  8S  Mich.,  Ma 

(d)   See  Hale  V.  Chandler,  8  Mich.,  681;  Buckley  v.  Lowiy,  8  Mich.,  416;  Cross  ▼• 
McMaken,  17  Mich.,  611. 


FIRST  CIRCUIT,  JANUARY  TERM,  1844.  331 

Oallowaj  V.  Holmes. 


On  the  trial  of  the  cause  at  the  May  term,  1842,  it 
appeared  from  the  deposition  of  one  Lewis  W.  Clark,  that 
he,  as  the  agent  of  the  defendant,  on  or  about  the  9th  day 
of  May,  1839,  purchased  of  the  plaintiffs,  in  the  city  of 
New  York,  a  bill  of  goods  to  the  amount  of  $1,931.50.  In 
payment  for  these  goods,  a  bill  of  exchange  was  given,  as 
set  forth  in  the  receipt  annexed  to  the  bill  of  goods,  and 
which  was  read  in  evidence  as  follows  * 

"  New  Yobk,  9th  May,  1839. 
"  Jfr.  Z.   W.  Hohnea, 

"  Bought  of  Galloway  &  McFarlan,  209  bars  Swedes  Iron 

and  other  items  amounting  in  all  to  $1,931.50.   Beceived  hi& 

draft,  May  9th,  at  6  mos.,  accepted  by  Sylvanus  Holmes,, 

Esq.,  TJtica,  N.  Y.,  payable  at  Mechanics'  Bank,  New  York. 

[Signed]  "  Galloway  ife  MoFablan." 

There  was  also  evidence  adduced  tending  to  prove  that  the 
plaintiffs  were  induced  to  sell  the  goods,  and  to  receive  the 
bill  of  exchange  in  payment,  by  the  fraudulent  representa- 
tions of  Clark,  the  agent  of  the  defendant  in  making  the 
purchase. 

It  also  appeared,  that  about  a  year  after  the  commence- 
ment of  this  suit,  the  defendant  paid  one  half  of  the  demand 
to  the  plaintiffs. 

The  defendant  insisted,  on  the  trial,  that  the  action  was 
premature  ;  that  the  goods  were  sold  upon  a  credit,  and  that 
the  action  was  brought  before  the  credit  had  expired,  and 
therefore  could  not  be  sustained. 

It  was  thereupon  agreed  between  the  counsel  for  the 
respective  parties,  that  the  question  of  fraud  should  be  sub- 
mitted to  the  jury  who  should  pass  upon  it ;  and  that  the 
point  insisted  upon  by  the  defendant's  counsel  should  be 
reserved,  and  the  case  certified  to  this  court  for  its  opinion 
thereon. 
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The  juiy  found  that  the  defendant  was  guilty  of  fraud  in 
the  purchase  of  the  goods,  and  that  the  purchase  was  fraudu- 
lent, and  assessed  the  plaintiffs'  damages  at  the  sum  of 
$1,131.79. 

A  statement  of  the  above  facts  was  then  drawn  up  and 
signed  by  the  counsel  and  certified  to  this  court  by  the  pre- 
siding judge,  pursuant  to  their  agreement. 

R.  H.  Eminons^  for  the  plaintiffs : 

The  goods  having  been  fraudulently  obtained,  the  con- 
tract was  void,  and  an  action  might  be  immediately 
brought  upon  an  implied  assumpsit  to  pay  for  them :  Manu- 
facimrers  and  Mechanics^  Bank  v.  Gore  and  another^  15 
3fass.y  75 ;  Young  v,  Adams,  6  Mass,  182 ;  WUson  v.  Force, 
6  Johns,y  110 ;  Arnold  v.  Crane,  8  Johns.,  82 ;  Pierce  v. 
Drake,  15  Johns.,  475 ;  2  Saund.  PI.  and  Ed.,  527 ;  2 
IlalX,  245 ;  1  Esp.  Cos.,  430  ;  Iloga/n  v.  Shee,  3  Esp. 
Cos.,  523 ;  Q  E  C.  L.  R.,  157 ;  HiU  v.  PerroU,  3  Taun., 
274 ;  1  Starkie  iT.  P.  Cos.,  20  ;  Stedman  v.  Gooch,  1  Esp,, 
3  ;  Chitty  on  BiUs,  196 ;  J^orris  v.  Aylett,  2  Camp.,  329 ; 
Puckford  V.  MdxweU,  6  T.  P.,  52.  It  may  be  said  that 
these  are  cases  where  the  note  of  a  third  person  was  taken, 
and  that  in  such  cases  no  credit  is  given,  but  that  it  is 
otherwise  where  the  vendee  gives  his  own  note ;  there  a 
credit  is  given.  But  a  credit  is  implied,  by  the  vendor^s 
receiving  paper  payable  on  time,  whether  of  the  vendee,  or 
of  a  third  person :  1  Esp.  Gas.,  4.  In  Wilson  v.  Force,  6 
Johns.,  110,  this  was  taken  for  granted.  But  in  the  present 
case  the  acceptance  of  a  third  pen^son  was  received  in 
payment. 

Fraud  vitiates  all  contracts  and  renders  them  complete 
nullities :  Com.  on  Contr.,  65,  66 ;  2  Eenfs  Com.,  482 ;  2 
Stark.  Ev.,  340 ;  Gary  v.  HotaUng,  1  HiU,  313.  The  con- 
tract in  this  case,  being  absolutely  void,  the  defendant 
held  the  goods  tortiously.     The  plaintiffs  had  a   present 


FIRST  CIRCUIT,  JANUARY  TERM,  1841  833 


Galloway  v  Holmes. 


right  of  action  either  by  trover  or  replevin.  The  conver- 
sion was  complete  bj  the  fraudulent  possession ;  and  when- 
ever a  party  may  brmg  trespass  or  trover  for  goods,  he 
may  waive  the  tort  and  bring  assumpsit :  2  Saund.  PI. 
and  Ev.,  525 ;  1  Cutty's  PI,  113 ;  1  Saund,  PI  and  Ev., 
111.  The  bringing  assumpsit  is  not  an  affirmance  of  the 
contract :  B'uldle  v.  Levy,  2  E.  C,  L.  li.y  277 ;  6  E,  ft  Z. 
-ff.,  157,  and  IfM  v,  Pei^rott,  3  Taufi,,  374,  show  that  if 
there  is  a  fraudulent  special  contract,  even  where  the  goods 
are  delivered  under  it,  to  a  third  person,  the  vendor  may 
recover  the  price  of  them  under  the  common  counts ;  which 
could  not  be  the  case,  if  the  bringing  assumpsit  was  an 
affirmance  of  the  particular  contract. 

Whenever  a  party  may  rescind  a  special  contract  he  may 
maintain  mdehitatus  assumpsit  upon  an  implied  promise 
for  the  labor  done,  the  goods  delivered,  or  the  money  paid 
un^er  it :  1  Chit  PI.,  380 ;  Giles  v.  Edwards,  7  T.  i?., 
181;  Li/nningdale  v.  Livingston,  10  Johns,,  36;  Gary  v. 
IIuU,  11  Johns,,  440 ;  Raymond  v,  Bema/rd,  12  Johns,, 
274 ;  4  Pick,,  101  ;  4  Cow,,  656 ;  Coon  v,  G^^eenman,  7 
Wend,,  121 ;  4  Wend.,  285 ;  Ketchum  v.  Evertson,  13 
Johns.,  365 ;  Clark  v.  Smith,  14  Johns,,  326 ;  Mead  v. 
Be  Gallier,  16  Wend.,  638 ;  Peltier  v.  Snell,  12  Wend., 
388.  It  may  be  said  that  in  these  cases  the  credit  had  expired 
when  the  action  was  brought.  But  no  matter ;  the  objection 
here  is  that  there  is  no  implied  contract  where  there  is  an 
express  one,  and  the  cases  cited  show  that  such  is  not  the 
law;  they  also  sustain  fully  the  ground  that  whenever  a 
party  has  a  right  to  rescind  the  special  contract,  he  may 
sue  on  an  implied  promise. 

The  contract  in  this  case  was  made  in  New  York.  The 
law  of  that  state  must  therefore  govern  it.  By  that  law, 
the  whole  contract  was  void,  and  the  plaintiffs  had  a  right 
to  bring  their  action  for  the  price  of  the  goods  immediately 
after    tliey   were    delivered  to    tlie  defendant :    2  Ken£s 
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Gom.^  458,  and  cases  there  cited ;  Story* s .  Caiifl,  Zaws^ 
§§  242,  262 ;  1  JBing:  N.  C,  151 ;  SUmfs  Conjl.  L(ms,  §§  314, 
361,  316,  318,  212,  278,  272,  270,  276,  266,  354,  355. 

But  in  this  case,  the  bill  of  exchange  received  in  payment 
for  the  goods,  matured  before  the  filing  of  the  declaration. 
The  foUowing  cases  sustam  the  position  that  a  ca^pias  maybe 
issued  before  the  maturity  of  the  cause  of  action :  4  IimL^  7 ; 
7  Id.,  4 ;  11  Id.,  118  \  lB.dk  P.,  343. 

The  payment  by  the  def eddant,  since  this  action  was  com- 
menced, of  part  of  the  demand,  is  an  admission  of  the  con- 
tract as  laid  in  the  declaration.  It  is  equivalent  to  a  payment 
of  money  into  court:  2  East,  132;  ^  M.  <b  S.,  112;  2 
Ha/rr.  Dig.,  1584. 

T.  Romeyn,  for  the  defendant : 

1.  The  action  was  prematurely  brought.  The  plaintiffs 
had  no  right  to  sue  before  the  credit  had  expired :  4  East,^ 
152 ;  8  Bo8.  <&  Putt.,  584 ;  2  HaU,  347,  and  cases  there 
cited  by  counsel. 

2.  If  the  plaintiffs  elected  to  consider  the  sale  fraudulent 
and  to  sue  immediately,  the  action  should  have  been  trover 
or  deceit.  By  suing  in  assumpsit  for  the  price  of  the  goods, 
they  affirmed  the  contract:  Com.  on  Contr.,  210;  ^ 
B.  dk  a,  59 ;  17  E.  C.  Z.  R.,  330 ;  14  Id.,  388 ;  19  Johns., 
205;  4  Paige,  541;  15  Mass.,  156;  4  Greenl.,  319; 
Chit,  on  Cowtr.,  680,  1,  2,  5.  These  cases  all  decide 
that  (zssimipsit  will  not  lie.  The  following  cases  show 
that  trover  will  lie :  3  Johns.,  233 ;  10  Johns.,  172 ;  15 
Id.,  187  ;  6  Cow.,  110 ;  or  replevin :  15  Mass.,  156 ;  4 
Oreenl.,  319.  It  is  true  that  some  of  the  New  York 
cases  are  apparently  opposed  to  this  doctrine;  but  they 
are  distinguishable  from  the  present.  In  cases  where 
goods  are  sold,  not  upon  credit  as  to  time,  but  entirely 
upon  the  credit  given  to  b,  particular  species  of  payments 
which  is  turned   out  as  cash,    then  upon   a  discovery  of 
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fraud,  the  price  of  the  goods  may  be  sued  for  at  once.  Thit» 
is  the  case  of  Wthon  v.  Force^  m  6  Johns.^  110.  It  is  sim- 
ilar to  a  payment  in  counterfeit  bank-biUs.  But  if  the  sale  is 
made  vpan  timey  then  time  must  be  allowed,  or  the  sale 
must  be  disaffirmed. 

It  is  further  respectfully  insisted  by  the  defendant,  that  if 
the  American  cases  differ  from  the  English,  it  is  the  duty  of 
this  court  to  adhere  to  the  latter,  as  the  most  reliable  expon- 
ents of  the  true  doctrines  of  the  common  law. 

It  is  no  answer  to  this  remark,  to  say  that  the  contract  wa& 
made  in  New  York,  and  that  therefore  the  New  York  deci- 
sions must  govern.  The  present  question  is  merely  as  to  the 
ydrm  of  the  remedy.  The  plaintiffs  insist  that  they  sought 
a  proper  remedy  by  suing  for  the  price  of  the  goods  in 
assumpsit.  The  defendant  says  that  the  remedy  should  have 
been  by  an  action  sounding  in  tort.  In  all  such  cases,  the  lea^ 
foriy  the  law  of  the  place  where  the  action  is  instituted^ 
should  govern :  Story  an  Confl.  La/wB^  277,  468.  There  is 
no  hardship  in  the  consequences  resulting  from  this  rule. 
The  plaintiffs  might  have  stopped  the  goods  in  i/raneUu^  or 
replevied  them ;  or  they  might  have  sued  in  trover  or  deceit. 
Sut  if  they  saw  fit  to  oonsider-  the  .goods  as  aold,  they  were 
bound  to  adhere  to  the  terms  of  the  only  contract  under 
which  they  were  sold. 

Ransom,  C.  J.,  delivered  the  opinion  of  the  court. 

The  sole  question  presented  by  this  case  is,  whether  the 
action  was  properly  brought,  it  having  been  commenced 
before  the  credit  of  six  months  on  which  the  goods  were 
sold  to  the  defendant,  had  expired.  The  plaintiffs  contend 
that,  the  goods  having  been  obtained  from  them  by  the 
fraudulent  representations  of  the  defendant  or  his  agent^ 
the  contract  of  sale  on  six  months'  credit  was  utterly 
void,  and  the  draft  given  by  the  defendant  in  payment 
a    nullity;   that    they  had  a    right    to    treat    it    as    mere 
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waste  paper,  and  bring  their  action  for  the  price  of  the  goods 
as  though  it  had  never  been  delivered  to  them,  and  as  though 
no  express  contract  touching  the  sale  and  purchase  of  the 
goods  had  been  shown. 

The  question  involved  is  one  of  much  practical  import- 
ance, and  has  been  argued  with  great  zeal  and  ability  by  the 
<^unsel  for  both  parties.  It  is  one  upon  which  jurists  of 
great  learning  and  experience  have  diffei^d  in  opinion ; 
and  anxious,  in  establishing  a  rule  here,  to  fix  upon  that  one 
which  seemed  most  strongly  fortified  by  adjudged  cases 
of  approved  authority,  and  most  in  accordance  with  settled 
principles,  we  have  given  it  the  most  thorough  and  deliber- 
ate consideration  which  the  time  at  our  disposal  would 
allow. 

That  the  original  contract  between  the  parties  was  vUerly 
nidi  cmd  void,  by  reason  of  the  fraud  of  the  defendant,  is 
not,  I  think,  true,  to  the  broad  and  unqualified  extent 
-contended  for  by  the  plaintiffs.  I  understand  a  contract  to 
be  voidy  in  a  strictly  legal  sense,  only  when  it  can  be 
enforced  by  none  of  the  parties  to  it ;  as,  for  example,  one 
founded  upon  a  gaming  or  other  illegal  consideration. 
This  was  a  valid  and  subsisting  contract  as  against  the 
defendant,  which  the  plaintiffs  could  have  enforced,  accord- 
ing to  its  terms  and  effect,  had  they  elected  to  do  so.  It 
could  only  be  disaffirmed  by  the  plaintiffs,  who  were  the 
defrauded  party.  Until  they  have  disaffirmed  it,,  it  cannot 
be  said  that  there  was  no  contract^  or  that  the  contract 
was  voidy  however  fraudulent  it  might  have  been  on  the 
part  of  the  defendant.  It  was  merely  voidable  at  the  option 
of  the  plaintiffs.  I  am  aware  that  many  of  the  cases, 
and  of  the  elementary  books,  frequently  apply  the  term 
ivoid  to  the  class  of  contracts  to  which  the  one  under  con- 
«ideration  belongs,  but  they  oftener,  perhaps,  and  cer- 
tainly with  moi'e  propriety,  employ  language  which  indi- 
cates their  true  character ;  as,  that  a  party  lured  into  a 
sua 


FIRST  CIRCUIT,  JANUARY  TERM,  1844.  88T 


Galloway  v,  Bxttaam, 


contract  by  the  fraud  of  another,  may  disregardj  msLj  dis- 
affirm^  may  treat  as  void  the  contract,  etc  In  Chitty*^ 
classification  of  such  contracts,  he  denominates  them  ^^  con- 
tracts voidable  on  the  ground  of  fraud  :'*  Chitty  on^ 
Contr.,  678. 

If  there  was  an  express  contract,  none  can  be  implied. 
It  is  a  well  settled  principle,  that  promises  m  Iwu)^  exist 
only  in  the  absence  of  express  promises :  WhUmg  v.  SuUir- 
vany  7  Mass.y  107 ;  Chitty  on  OorUr.y  25.  In  Touissant  v. 
Martimumty  2  T.  jR.y  104,  where  a  surety  had  taken  a  bond 
from  his  principal,  and  the  principal  having  failed,  he  had 
})aid  the  debt,  and  then  brought  asstm^sit  for  the  money 
paid,  BuUer,  J.,  held  this  language:  ^^Why  does  the 
law  raise  such  a  promise!  Because  there  is  no  security 
given  by  the  party.  But  if  the  party  choose  to  take  a. 
security,  there  is  no  occasion  for  the  law  to  raise  a  promise. 
Promises  in  law  only  exist  where  there  is  no  express- 
stipulation  between  the  parties."  Again,  in  Cutter  v. 
PoweUy  6  T.  jR.y  320,  Lord  Kenyon  said,  that,  "  the  rule, 
that  where  the  parties  have  come  to  an  express  contract 
none  can  be  implied,  has  prevailed  so  long  as  to  be  reduced 
to  an  axiom  in  the  law."  And  Justice  Ashurst,  in  the 
same  case  said:  '^It  has  been  argued  that  the  plaintiff 
may  recover  on  a  qtiantum  meruit  /  but  she  has  no  right  to 
desert  the  agreement;  for  wherever  there  is  an  express 
contract,  the  pai*ties  must  be  guided  by  it ;  and  one  party 
cannot  relinquish  or  abide  by  it  as  it  may  suit  his  advan- 
tage." 

If,  then,  as  has  been  shown,  the  contract  for  the  sale  and 
purchase  of  the  goods  was  merely  voidable  at  the  election  of 
the  plaintiffs,  and  not  absolutely  void  ah  initio^  on  account 
of  the  fraud  of  the  defendant,  this  action  cannot  be  sustained ; 
because,  there  having  existed  an  eicpress  contract,  the  law  will 
not  imply  one. 

The  counsel  for  the  plaintiffs  admit,  that  if  there  was  a 
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valid  contract  subsisting  between  the  parties  when  the  action 
was  commenoedy  it  must  govern,  and  the  action  be  founded 
upon  it. 

There  was  such  a  valid  and  subsisting  contract,  unless  it 
was  disaffirmed  by  the  plaintiffs,  on  account  of  the  fraud. 
Do  they  not  affirm  it  by  suing  in  this  form  of  action? 
They  answer  negatively,  and  say  they  reject  the  contract 
altogether,  and  content  themselves  with  showing  the  goods 
unaccounted  for  in  the  hands  of  the  defendant ;  insisting  that 
from  this  evidence  the  law  raises  an  implied  promise  to 
pay  for  them.  This  is  met  by  the  defendant  with  proof  of 
an  express  agreement,  by  the  terms  of  which  his  liability 
to  pay  for  the  goods  had  not  accrued  when  the  suit  was 
commenced*  To  this  it  is  replied  that  the  express  agree- 
ment was  fraudulent  on  the  part  of  the  defendant,  and 
that  he  cannot  set  it  up  as  a  defense  to  the  just  claim  of 
the  plaintiffs.  But  it  must  be  remembered  that  the  defend- 
imt  does  not  admit  the  agreement  to  be  fraudulent.  He 
insists  that  it  is  a  valid  contract,  and  binding  upon  both 
parties.  The  plaintiffs  allege  the  fraud,  and  rely  upon 
it  in  avoidance  of  the  contract  actually  made.  That  they 
might  have  disregarded  the  agreement  and  sued  immediately 
on  discovering  the  fraud,  is  undeniable,  but  I  think  it  is 
equally  clear,  that  they  should  have  brought  their 
action  for  the  injury  occasioned  by  such  fraud.  If  tlie 
purchase  on  the  part  of  the  defendant  was  fraudulent,  he 
acquired  no  title  to  the  goods  by  the  purchase,  and  the  plain- 
tiffs might  undoubtedly  have  brought  trover  for  their  con- 
version, or  replevin  for  their  return;  but  by  bringing 
assiifnpsU  they  waived  the  wrong;  they  alleged  a  sale  and 
based  their  right  to  recover  on  the  sale  alone.  It  was  com- 
petent for  them  to  do  so;  but  they  thereby  placed  them- 
selves in  the  exact  position  they  would  have  occupied 
had  no  fraud  existed;  thai  is,  they  might  have  recovered 
upon  an  implied  promise  had    not    an    express    promise 
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been  shown.  Such  an  one,  however,  being  proved,  they 
were  oonfihed  to,  and  bonnd  by  it. 

Where  the  defrauded  party  rescinds  an  express  contract 
entered  into  by  him,  he  cannot  set  up  an  implied  one,  and 
sue  the  other  party  thereon  :  Ghitty  on  GotUt.^  680,  681. 
A  contrary  doctrine,  it  seems  to  me,  would  be  a  violation  of 
settled  principles  upon  the  subject  of  contracts  and  remedies. 
I  will  review  some  of  the  leading  cases  bearing  upon  this 
question. 

The  first  case  referred  to  by  the  plaintiffs'  counsel  was 
the  Man/ufacturera  <md  Mechcmici  Bamk  v.  Gore  dk  Orqf- 
tothj  15  Masa.^  75.  Grafton  applied  to  the  bank  to  know  if 
a  note,  drawn  by  the  defendants,  who  were  partners,  and 
indorsed  by  two  other  individuals  whom  he  named,  would 
be  discounted,  and  being  informed  that  it  would,  drew 
the  note,  signed  it  for  the  firm,  and,  without  the  knowl- 
edge or  consent  of  the  payees,  placed  their  names  as 
indorsers  upon  the  back  of  it.  This  note,  with  two 
similar  ones,  all  on  time,  was  discounted  by  the  bank, 
and  the  proceeds  passed  to  the  credit  of  the  defend- 
ants. Grafton  soon  afterwards  absconded,  and  the  bank, 
learning  the  forgery,  brought  their  action  of  general  indebi- 
tatus assumpsit  for  money  had  and  received,  money  lent, 
etc,  agaimst  the  defendants,  although  the  credit  agreed  upon 
had  not  expired.  Gore,  who  was  entirely  innocent  of  the 
fraud  practiced  by  Grafton,  defended  the  action  upon 
the  ground,  among  others,  that  the  parties  undertook  to 
make  a  special  contract,  and  the  notes  given  were  not  pay- 
able until  after  the  suit  was  commenced.  But  the  plain- 
tiffs had  judgment,  and  Parker,  0.  J.,  in  delivering  the 
opinion  of  the  court,  observed  that,  ^^  upon  this  point  we 
have  no  doubt,  and  we  believe  the  doctrine  has  been  gener- 
ally received  and  practiced  upon  in  this  commonwealth, 
that  where  goods  are  purchased  upon  a  credit,  or  money 
borrowed,  and  the  security  agreed  upon    by   the  parties, 
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torus  out  to  be  of  no  valne,  and  different  from  what  it 
was  represented  to  be  bj  the  debtor,  it  maj  be  treated  b&  a 
nnllitj ;  and  an  action  will  lie  immediately,  for  the  sum  it 
was  intended  to  secure."  The  counsel  for  the  defendant 
drew  this  distinction  between  that  case  and  the  present 
one ;  that  in  this  case  there  was  a  distinct  agreement  for 
credit,  independently  of  the  bills  given  for  the  goods,  while 
in  the  case  cited,  he  insists  that  the  notes  were  given  in  pay- 
ment for  the  money  received  by  the  defendants,  without 
any  express  agreement  for  time ;  that  the  plaintiffs,  in 
other  words,  purchased  the  notes  and  paid  the  money  for 
them.  The  distinction  taken  is  an  obvious  one,  and  one 
that  is  generally  recognized  in  the  books.  It  is  not,  how- 
ever, quite  so  clear  that  the  facts  in  the  case  of  the  Jfamt- 
factureri  amd  Mechanic^  Bank  v.  Gore  <b  Grafton^  are 
such  as  to  render  the  distinction  applicable ;  although,  it  is 
true,  that  Parker,  C.  J.,  in  delivering  the  opinion  of  the 
court,  quoted  and  relied  upon  SUdmcm  v.  Gooch^  and 
other  kindred  cases,  where,  as  we  shall  hereafter  see,  the 
distinction  was  properly  recognized  and  applied.  But 
another  view  may  be  taken  of  the  case  of  the  Manufao- 
turers  and  Mechamici  Ba/nk  v.  Gore  dk  Ghrafion^  which 
distinguishes  it  most  clearly  from  the  case  now  under  consid- 
eration. The  forged  indorsements  on  which  the  money  was 
obtained  from  the  bank,  were  absolutely  null  and  void.  The 
plaintifb  never  could  have  recovered  upon  them ;  no  more 
after,  than  before  the  maturity  of  the  notes.  There  was, 
therefore,  no  express  contract  between  the  parties  with  regard 
to  the  payment,  and  the  money  having  been  received  by  the 
defendants,  the  law  implied  an  agreement  on  their  part  to 
repay  it  immediately. 

In  Wilson  v.  Force^  6  Johns.^  109,  the  plaintiff  sold  to 
the  defendant  a  horse  and  chaise  for  $360,  and  received  in 
payment  a  note  against  a  third  person,  which  had  some 
time  to  run.      The   defendant  represented   the  maker   of 
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the  note  to  be  good  and  responsible,  when  in  fact  he,  at  the 
time,  knew  him  to  be  insolvent  and  worthless.  On  learning 
this  fraud,  the  plaintifE  offered  to  return  the  note,  and 
demanded  payment  of  the  defendant  for  the  property, 
which  being  refused,  he  thereupon,  before  the  note  received 
in  payment  fell  due,  brought  aasun^Bit  for  the  amount 
due  him,  and  was  allowed  to  recover.  In  this  case  no 
agreement  for  credit  was  shown.  It  was  a  sale  of  the 
goods,  and  a  receipt  of  the  note  in  payment.  The  note 
proving  to  be  no-  payment,  on  account  of  the  fraud  of  the 
defendant,  the  case  stood  as  a  naked  sale  of  the  property, 
and,  there  being  no  express  contract  between  the  parties,  the 
law  presumed  that  the  defendant  promised  inmiediate  pay- 
ment. The  court  in  deciding  the  case  used  broad  and 
general  language.  "If,"  said  they,  "the  special  contract 
be  void  on  the  ground  of  fraud,  the  plaintiff  may  disregard 
it,  and  bring  assumpsit  for  the  goods  sold.  The  taking 
of  the  note  under  a  fraudulent  misrepresentation  was  no 
payment,  and  any  tenn  of  credit  which  the  taking  of  the 
note  may  have  implied  became  void."  The  rule  thus  stated 
is  unquestionably  correct  as  applied  to  the  facts  then  before 
the  court,  but,  in  my  judgment,  it  cannot  be  sustained  upon 
principle,  when  applied  to  a  contract  for  the  sale  of  goods 
made  expressly  upon  a  term  of  credit,  irrespective  of  the 
security  given. 

In  Arnold  v.  Crane,  8  Johns.,  82,  the  plaintiff  loaned  to 
the  defendant  a  sum  of  money,  and  took  his  promissory 
notes  for  the  amount  By  a  subsequent  arrangement  between 
them,  the  defendant  conveyed  to  the  plaintiff  certain 
real  estate  as  security,  in  lieu  of  the  notes,  which  were 
given  up  to  the  defendant.  The  defendant  took  the  deed 
and  agreed  to  get  it  recorded,  but  never  did  so,  and  sold 
and  conveyed  the  land  to  another.  The  plaintiff,  on  dis- 
covering the  fraud,  requested  the  defendant  to  return  the 
notes,  or  the  deed,  or  to   pay  him  the  amount  due.     The 
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defendant  refused  to  do  either ;  and  the  plaintiff  thereupon 
brought  assumpsit  for  the  money.  It  does  not  appear  but 
that  the  notes  were  all  due  at  the  commencement  of  the  suit ; 
2xA  the  principle  now  under  consideration  does  not  seem  to 
have  been  at  all  involved.  It  may  be  remarked,  however, 
that  the  court,  in  deciding  the  case,  referred  to  Wilson  v. 
JFbrce,  and  in  general  terms  affirmed  the  doctrine  there  laid 
down. 

Another  case  relied  upon  by  the  plaintifb'  counsel,  is 
Pierce  et  al.  v,  Drake^  15  Johns,,  475,  where  the  defendant 
sold  to  the  plaintiff  notes  and  stock  of  the  Otsego  Card  and 
Wire  Manufacturing  Company,  and  represented  the  com- 
pany to  be  good  and  solvent,  and  the  stock  to  be  worth 
from  twelve  to  fifteen  per  cent  above  par ;  when,  in  fact,  the 
company  was  insolvent  at  the  time,  and  the  notes  and  stock 
utterly  worthless,  which  the  defendant  knew.  By  the  agree- 
ment, the  plaintiffs  were  to  pay  for  the  notes  and  stock  in 
whisky,  and  they  did  so.  Upon  ascertaining  the  insol- 
vency of  the  company,  the  plaintiffs  offered  to  return  the 
stock  and  notes  to  the  defendant,  and  demanded  payment 
for  the  whisky,  which  the  defendant  refused  Whereupon 
the  plaintiffs  brought  assumpsit  for  goods  sold,  eta  The 
court  again  cite  WHson  v.  Force,  saying  ^^  that  case  is  in 
point  to  show  that  a  note  taken  under  such  circumstances, 
is  no  payment.  The  fraudulent  representations  made  by  the 
defendant  vitiated  the  whole  contract  as  to  the  payment" 
Certainly  so ;  and  the  facts  showing  a  clear  obligation  to  pay 
for  the  property  received,  and  there  being  no  express  agree^ 
ment  as  to  the  time  of  payment,  the  law  implied  one  to  pay 
immediately. 

In  Corliss  et  al.  v.  Gardner  et  al.,  2  SaU,  345,  the 
plaintiffs  (auctioneers)  sold  to  the  defendants  a  quantity 
of  goods  at  auction,  to  be  paid  for  in  an  approved  indorsed 
note  at  six  months.  The  plaintifib,  having  delivered  the 
goods,  demanded  the  note,  which  being  refused,  they  imme- 
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diately  commenced  an  action  for  goods  sold  and  delivered. 
The  action  was  snBtained.  In  this  case  the  credit  agreed 
upon  was  on  condition  that  the  defendants  wonld  give  the 
note.  They  refused  to  comply  with  the  condition,  but 
retained  the  goods.  There  was  then  of  course  no  agreement 
for  time,  and  they  most  manifestly  were  liable  immediately 
for  the  price  of  the  goods. 

Two  cases  referred  to  by  plaintiffs'  counsel  in  1  JEsp.  Jf. 
P.  J?.,  430,  and  2  JSip.  N.  P.  H.j  523,  seem  to  me  to  be  in 
point,  and  to  sustain  fully  the  doctrine  he  contends  for.  It 
can  only  b^  said  of  them  that  they  are  nisi  prvus  decisions, 
and  conflict  directly  with  a  decision  of  the  whole  court  8ub< 
eequently  made. 

Stedman  v.  Ooachy  1  Esp.  N.  P.  J?.,  3,  does  not  help  the 
plaintiffs'  case.  The  defendant  owed  the  plaintiff  a  debt,  and 
transferred  to  him  in  payment  the  notes  of  a  third  person, 
which  were  worthless.  It  was  held  that  he  might  treat  the 
notes  as  waste  paper,  and  sue  for  the  original  debt.  ChiUy 
on  PiUsj  196,  is  to  the  same  point,  citing  the  last  mentioned 
case  and  seyeral  others. 

Norris  v.  Aylette^  2  Camph.y  329 ;  Ahbotta  and  cmother  v. 
Bwrry,  2  Brod.  &  Ping.,  369;  S.  CI,  ^  E  C.Z.  P.,  167 ; 
PiU  V.  PerroUy  8  Tatmt.j  274 ;  Piddle  dk  Loyd  v.  Levy,  1 
Stark.,  20 ;  Puolrford  t;.  MaarndL,  6  T.  P.,  52,  referred  to 
by  the  plaintiflb'  counsel,  do  not  conflict  with  the  view  which 
I  have  taken  of  this  case,  and  do  not  require  particular 
notice. 

The  counsel  for  the  defendant,  in  resisting  the  plaintiiSb' 
right  to  recover  in  this  action,  insists :  1.  That  if  there 
was  no  fraud,  the  action  was  prematurely  brought;  the 
plaintiffs  had  no  right  to  sue  before  the  credit  had  expired. 
The  correctness  of  this  proposition  is  not  denied,  and  is 
folly  sustained  by  authority:  4  East.,  152;  8  P.  db 
P.  P.,  584;  2  j&c^k.  Ev.,  55;  2  PaU,  347.  2.  If 
there  was  fraud  on  the  part  of  the  defendant,   and  the 
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plaintifis  elected  so  to  consider  it,  and  sue  immediately  for 
the  fraud,  the  action  should  have  been  trover,  replevin, 
deceit,  or  a  special  action  on  the  case.  This  position  is 
also  admitted  and  fully  sustained  by  the  books :  4  Paigey 
641 ;  Com.  C(mtr.,  210 ;  15  Mass.^  156 ;  4  OreerU,^  319 ; 
3  JoJm8.y  233 ;  10  Johns,^  172 ;  15  Johna.j  187 ;  6  C(yw., 
110;  17  E.  C.  L.  J?.,  330.  3.  That  the  contract  was 
voidable  merely,  at  the  election  of  the  plaintiff, .  on  account 
of  the  fraud ;  that  if  they  elected  to  avoid  it,  the  defend- 
ant had  no  right  to  the  goods;  that  if  they  affirmed  iU 
the  goods  then  belonged  to  the  defendant,  and  hd  coxdd  not 
have  been  sued  for  them  until  the  credit  had  expired,  and 
that  the  bringing  of  this  action  of  assumpeit  for  the 
price  of  the  goods  is,  of  itself,  an  affirmance  of  the 
contract 

Several  casea  were  referred  to  by  the  defendant's  counsel ; 
the  leading  one,  however,  was  Fergvson  and  cmot/ier 
V.  Oarringtonj  the  trial  of  which  at  nisi  prvuSj  in  1828,  is 
reported  in  3  CI  cfe  P.,  457 ;  8.  (7.,  14  E.  G.  L.  R.,  387. 
The  action  was  assfumpsit  for  goods  sold.  Plea,  general 
issue.  It  was  proved  that  the  plaintiff,  a  ribbon  manufac- 
turer, had  sold  to  the  defendant,  a  haberdasher,  goods, 
and  that  the  defendant  had  accepted  bills  for  the  price  of 
them,  which  bills  had  not  become  due  at  the  time  of  the 
bringing  of  the  action.  The  plaintiff's  counsel  then  pro- 
posed to  call  a  witness  to  prove  facts  going  to  show  that 
the  goods  were  not  bought  for  the  regular  purposes  of  trade^ 
but  with  the  fraudulent  intent  of  selling  them  directly  after- 
wards at  an  under  price  to  raise  money ;  claiming  that,  these 
facts  being  shown,  the  defendant  could  not  set  up  as  a 
defense,  that  the  credit  had  not  expired.  This  evidence 
being  objected  to  as  inadmissible  in  an  action  upon  the 
contract  for  goods  sold,  the  court  decided  as  follows: 
"Lord  Tenterden,  0.  J.,  The  plaintiff  alleges  that  the 
defendant  did  not  buy  these  goods  in  the  regular  course 
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of  trade,  but  that  he  bought  them  for  the  fraudulent  pur- 
pose of  having  them  resold  at  a  less  price ;  and  the  plain- 
tiff wishes,  as  the  time  of  credit  has  not  expired,  to  aban- 
don the  contract  and  prove  fraud.  Now,  this  I  think  he 
•cannot  do,  for  he  cannot  treat  it  as  a  sale  in  one  view  and 
reject  it  in  another."  A  nonsuit  was  entered.  On  a  motion 
to  set  the  nonsuit  aside,  the  same  judge  held  that  although 
the  plaintiff  might  perhaps  have  been  entitled  to  maintain 
an  action  of  trover,  yet,  if  he  went  upon  the  contract,  he 
must  take  that  contract  as  it  actually  was,  and  must,  if 
he  affirmed  the  contract,  affirm  it  altogether.  On  a  motion 
for  a  new  trial  in  the  same  case,  argued  in  the  King's 
Bench,  the  court  gave  the  following  opinion:  Bailey,  J., 
"''The  plaintiffs  have  affirmed  the  contract  by  bringing 
this  action.  The  contract  proved  was  a  sale  on  credit,  and 
where  there  is  an  express  contract  the  law  will  not  imply 
one."  Littledale,  J.,  "  At  the  time  when  this  action  was 
brought,  the  defendant  was  not  bound  by  the  contract 
between  him  and  the  plaintiffs  to  pay  for  the  goods.  The 
plaintiffs  claim  to  recover  for  breach  of  the  contract." 
Parke,  J.,  "As.  long  as  the  contract  existed,  the  plaintiffs 
were  bound  to  sue  on  that  contract.  They  might  have 
treated  that  contract  as  void  on  the  ground  of  fraud, 
and  brought  trover.  By  bringing  this  action  they  affirm 
the  contract  made  between  them  and  the  defendant :"  9  £. 
<fe  G.J  59 ;  17  ^  C.  Z.  Ji,,  330. 

The  law  of  this  case  is  affirmed  expressly  by  Chitty  in 
1  Chit.  FL,  157,  and  in  Chit,  an  Contr.,  680,  681.  In 
Perkins's  edition  of  the  last  mentioned  work,  published  in 
1842,  in  support  of  the  principle  that  bringing  assumpsit  is 
an  affirmance  of  the  express  contract,  if  one  exists,  refer- 
ence is  made  to  the  case  of  Solwayv.  Fogg^  5  Mees.  <&  Welsh., 
81,  which  is  stated  thus :  "  Where  A  engaged  to  convey 
away  certain  rubbish  for  B,  at  a  specified  price,  under  a 
fraudulent  representation  by  B,  as  to  the  quantity  of  the 
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rubbish,  it  was  held  that  he  coald  only  recover  the  specified 
price,  and  coxdd  not  rescind  the  contract  and  then  sue  for 
the  real  value  of  the  work  performed  by  him." 

These  authorities  bear  directly  upon  the  question  under 
discussion.  Ferguson  cmd  (mother  v,  Ga/rrmgton^  is  an 
exact  parallel  to  the  present  case,  and  if  decided  upon 
sound  principles,  as  I  think  is  conclusively  shown  by  a 
careful  examination  of  all  the  authorities,  it  certainly  placea 
this  case  beyond  controversy. 

The  doctrine  established  by  the  numerous  cases  which 
were  cited  by  the  plaintifb'  counsel  to  show  that  when- 
ever a  party  may  rescind  an  express  contract,  he  may  sue 
and  recover  upon  an  implied  one,  is  not  applicable  to  the 
case  now  before  us.  What  is  the  rescission  of  a  contract  f 
In  the  cases  referred  to,  and  so  in  the  books  generally,  it 
imports  an  entire  abandonment  of  a  contract  by  one  i>arty, 
on  account  of  some  act  done,  or  omitted  to  be  done,  by 
the  other,  which  puts  it  out  of  the  power  of  the  one  or 
the  other  to  perform  it  according  to  its  terms.  As  if,  on  an 
agreement  to  buy  a  horse  or  other  chattel,  the  price  he  paid, 
and  the  chattel  is  to  be  delivered  on  a  subsequent  day,  and 
before  that  day  arrives,  the  vendor  sells  the  chattel  to 
another.  In  such  case,  the  buyer  need  not  wait  until  the 
time  fixed  for  the  delivery  of  the  thing  purchased,  but  he 
may  rescind  immediately,  and  sue  for  the  price  paid.  The 
rescission  of  a  contract  implies  its  prior  existence  and  valid- 
ity. If  we  suppose  the  contract  between  these  parties  to 
have  been  valid  when  entered  into,  what  act  has  the  defend- 
ant since  done  or  omitted,  that  would  justify  the  plaintiflb 
in  rescinding  it  ?    None  whatever. 

A  party  is  permitted  to  rescind  an  agreement,  and  bring' 
his  action  to  recover  back  money  paid,  or  goods  delivered 
under  it,  not  on  the  ground  that  the  contract  was  void  in 
its  inception,  but  upon  the  ground  that  the  parties  have 
both    abandoned   it.     The  one  is  presumed  to  have  done 
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80  by  failing  to  perform  some  condition,  or  by  depriving 
himself  of  the  power  to  perform  it ;  and  the  other  in  fact 
rescinds  on  accoant  of  such  act  or  neglect.  Bnt  what  is 
the  effect  of  snch  a  rescission?  Does  it  enable  the  party 
rescinding  to  enforce  the  original  agreement?  By  no 
means.  Suppose  that  A  buys  of  B  for  $50  a  horse  worth 
$100,  and  pays  the  $50  in  hand,  and  B  undertakes  to 
deliver  the  horse  in  ten  days,  bnt  before  that  time  sells 
him  to  another.  What  is  the  remedy  of  A  ?  He  may,  if 
he  elect,  rescind  the  contract  and  bring  asavmpait — and  for 
what?  The  price  paid,  and  that  only.  He  may  restore 
himself  to  his  original  position.  Is  here  any  conflict  with 
the  nde  that  the  law  implies  no  promise  where  the  parties 
have  made  an  express  one  ?  !N'one  whatever.  There  is  no 
express  contract  in  the  case  supposed  to  repay  the  price 
of  the  horse,  and  both  parties  having  impliedly  abandoned 
the  contract  for  the  sale  and  purchase,  the  one  holds  $50 
in  money  belonging  to  the  other,  which  he  is  bound  to 
repay,  and  the  law  will  presume  that  he  promised  to  do  so. 
But  if  the  buyer  does  not  choose  to  rescind  the  contract, 
he  may,  after  the  time  fixed  for  the  delivery,  bring  his 
action  upon  the  case,  declare  upon  the  contract,  and  recover 
the  value  of  the  horse.  Suppose  again  that  B  should  take 
a  stipulation  from  A,  that  he  would  deliver  the  horse  at 
a  time  specified,  or  repay  the  purchase  money  in  six 
months  thereafter.  And  suppose  further,  that  A  should 
fraudulently  induce  B  to  make  the  contract,  and  to  advance 
the  price,  intending  at  the  time  to  sell  the  horse,  and  after- 
wards selling  him  to  another.  Could  B  in  such  a  case 
rescind  the  agreement,  and  bring  assumpsit  immediately  for 
the  price  paid  ?  It  seems  to  me  that  clearly  he  could  not. 
He  might  disaffirm  it,  and  recover  his  just  damages,  in  an 
action  on  the  case  for  the  deceit,  but  if  he  would  waive 
the  fraud  and  sue  upon  the  contract,  he  must  abide  by  the 
contract  as  made. 
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It  appears  from  the  case  reserved,  that  part  of  the  demand 
was  paid  by  the  defendant  to  the  plaintiffs,  about  one  year 
after  the  commencement  of  the  suit.  The  plaintiffs  insist 
that  such  payment  is  an  admission  of  the  contract  as  declared 
upon ;  that  it  is  equivalent  to  the  payment  of  money  into 
court.  We  think  othervrise.  It  is  sufficient,  perhaps,  to  say 
that  it  was  not  a  payment  of  money  into  court.  We  may 
add,  however,  that  the  payment  appears  to  have  been  made 
many  months  after  the  defendant's  debt  had  become  due, 
as  recognized  and  insisted  on  by  him.  Such  a  general 
payment  of  money  to  the  plaintiffs  would  furnish  no  evi- 
dence that  the  defendant  cojisidered  the  contract  first  made 
with  them  at  an  end,  and  the  one  declared  upon  sub- 
stituted for  it. 

It  was  also  contended  by  the  plaintiffs,  that  the  law  of 
the  place  where  the  contract  was  made,  must  govern  this 
case;  and,  inasmuch  as  by  the  law  of  New  York,  where 
the  goods  were  sold,  the  transaction  was  void  for  the  fraud 
of  the  defendant,  and  a  present  right  of  action  for  the 
price  of  goods  vested  in  the  plaintiffs,  this  court  will 
recognize  that  right,  and  administer  the  law  of  New  York. 

There  is  no  doubt,  that  the  law  of  the  place,  is  the  law 
of  the  contract.  But  the  question  is  not  now  what  right 
the  plaintiffs  acquired  by  the  contract.  It  is  admitted  that 
as  soon  as  the  fraud  was  discovered,  they  had  a  right  to 
disregard  the  contract,  and  sue  immediately  for  the  goods 
or  their  value.  The  difference  here  is,  as  to  the  remedy — 
the  form  of  action. 

Suppose  the  state  of  New  York  had  provided  by  their 
law  a  new  remedy  for  this  class  of  cases,  and  excluded 
all  others — a  remedy  unknown  to  our  laws.  Would  our 
courts  administer  such  remedy,  as  part  of  the  law  of  the 
contract?  Or,  suppose  our  own  legislature  had  abolished 
the  action  of  general  indMtatus  assumpsit  \  could  it  be 
resorted  to  by  these  plaintiffs,  because  their  contract  would 
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be  enforced  by  such  action  in  the  state  of  New  York  f    I 
apprehend  neither  proposition  will  be  seriously  affirmed. 

The  counsel  for  the  plaintiflEs  themselves  seem  not  to 
bave  considered  the  form  of  the  remedy,  as  part  of  the  con- 
tract. They  have  commenced  their  action  by  a  special  pro- 
ceeding in  rem,  entirely  unknown  to  the  laws  of  New 
York,  and  which,  but  for  our  own  statute,  they  could  not 
have  resorted  to  at  all. 

The  numerous  authorities  cited  upon  this  point,  by  the 
plaintiffs,  all  sustain  the  view  we  have  taken  of  this  ques- 
tion. They  show  conclusively,  that  the  form  of  action  is 
governed  entirely  by  the  law  of  the  country  where  the 
action  is  brought.  Whatever  is  of  the  substance  of  the  con- 
tract, is  controlled  by  the  law  of  the  place  where  it  was 
made.  "It  is,"  says  Justice  Story,  "universally  admitted 
and  established,  that  the  forms  of  remedies,  the  modes  of 
proceeding,  and  the  execution  of  judgments,  are  to  be  regu- 
lated solely  and  exclusively  by  the  laws  of  the  place  where 
the  action  is  instituted :"  Story's  Confl,  of  Laws,  468.  The 
Bank  of  the  United  States  v.  DonnaUy,  8  Pet.,  361,  sifts 
the  whole  doctrine  upon  this  subject  to  the  very  bottom, 
and  puts  this  question  entirely  at  rest. 

But,  were  we  governed  by  the  law  of  New  York,  I  do 
not  think  the  result  would  be  varied ;  none  of  the  New 
York  cases  have  gone  the  length  necessary  to  sustain  this 
case.  We  have  seen  that  they  are  all  clearly  distinguishable 
from  it. 

Another,  and  the  last  question  presented  for  our  consid- 
eration is,  whether  the  filing  the  declaration  after  the 
term  of  credit  agreed  upon  had  expired,  and  the  cause  of 
action  had  accrued,  was  sufficient  to  entitle  the  plaintiffs  to 
recover.  We  were  referred  to  several  English  cases,  to 
show  that  a  capias  may  issue  before  the  cause  of  action 
has  accrued.  These  cases  arose  in  the  court  of 
King's  Bench.    The  question  they  decide  is  not  whether 
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a  suit  may  be  commenced  before  the  cause  of  action  has 
accraed ;  thej  assnme  that  it  cannot ;  but  the  point  con- 
sidered is,  as  to  what  shall  be  deemed  the  commencement 
of  the  suit.  And  they  decide  that  it  is  tiie  filing  the  bill 
of  Middlesex,  and  not  suing  out  the  latitat  or  writ.  K  the 
filing  the  declai*ation  in  actions  commenced  by  attachment^ 
under  our  statutes,  be  the  commencement  of  the  suit,  the 
authorities  referred  to  are  directly  in  point ;  otherwise  not 
at  all.  By  our  statute,  "all  civil  actions,  except  those 
founded  on  scire  facias  or  other  special  writs,  or,  except- 
ing as  hereinafter  provided  (referring  to  the  commence- 
ment of  suits  by  declaration),  shall  be  commenced  by  original 
writ :"  H.  S.y  418,  §  2.  How  are  actions,  founded  on  those 
special  writs,  commenced  ?  By  the  writs  themselves,  unques- 
tionably. Such  is  the  obvious  construction  of  the  lan- 
guage of  the  statute,  in  reference  to  writs  of  attachment 
Such  is  the  construction  it  has  uniformly  received,  and 
we  perceive  no  reason  for  giving  it  a  different  one  now. 
The  act  which  authorizes  a  creditor  to  proceed  against  the 
property  of  his  debtor  in  this  form,  provides  that  such 
creditor,  or  some  person  in  his  behalf,  shall  make  and  file 
with  the  clerk  of  the  proper  Circuit  Court,  an  affidavit, 
stating  that  the  defendant  against  whom  the  attachment 
is  requested,  is  justly  indebted  to  such  creditor  in  a  cer- 
tain sum,  and  that  the  same  is  due  upon  a  contract,  etc 
Without  deciding  in  this  case  whether  or  not  creditors,  other 
than  the  original  plaintiff  in  attachment,  may  file  declara- 
tions upon  causes  of  action  which  had  not  accrued  at  the 
time  the  writ  was  sued  out,  we  feel  no  hesitation  in  deter- 
mining, that  the  plaintiff  must  have  cause  of  action  exist- 
ing at  the  time  of  filing  the  affidavit,  and  suing  out  the 
writ. 

The  opinion  of  this  court,  then,  upon  the  question 
reserved,  and  to  be  certified  to  the  Circuit  Court  for  the 
county  of  Wayne  is,  that,  inasmuch  as  the  goods  mentioned 
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were  sold  by  the  plaintiff  to  the  defendant,  upon  a  credit^ 

and  the  term  of  the  credit  agreed  npon  had  not  expired  at 

the  commencement  of  the  suit,  this  action  of  assumpsit  for 

goods  sold  does  not  lie  to  recover  the  price  of  the  goods.    It 

was  prematurely  brought. 

Goodwin,   J.,   did  not    participate  in  the  decision,  the 

cause  having  been  argued  before  he  took  his  seat  upon  the 

bench. 

Certified  aocardingly. 


Green,  BeoelTer  of  the  Bank  of  Nilea,  ▼.  Graves. 

80  maeh  of  the  "Act  to  orgtatSMe  and  regulate  banMng  aaaoolationa  "  (B.  L.  lflB7^ 
p.  TV),  aa  pnrporta  to  confer  corporate  ilghta  apo9  the  aaaociations  organised 
under  its  provisions,  is  in  violation  of  the  second  section  of  the  twelfth  artlde  of 
the  constitution  of  this  state,  which  dedarea  that  "The  legislature  shall  pass  no 
act  of  incorporation,  unless  with  the  awent  of  at  least  two-thirds  of  each  house,** 
and  is,  therefore,  void,    (a) 

Case  certified  from  St.  Joseph  Circuit  Court.  AsstMnp- 
Ht  upon  a  promissory  note  made  by  the  defendant,  for 
the  sum  of  |100,  dated  the  22d  day  of  July,  1S38,  and 
payable  to  the  Bank  of  Niles.  The  declaration  set  forth 
the  note,  and  averred  that  the  Bank  of  Kiles  was  an  insti- 
tution organized  under  the  act  to  organize  and  regulate 
banking  associations,  approved  March  15th,  1837,  and  that^ 
on  the  14th  day  of  September,  1839,  the  plaintiff  was  duly 
appointed  by  the  chancellor;  receiver  of  the  property 
and  effects  of  that  institution.  The  defendant  demurred 
generally  to  the  declaration ;  insisting,  as  the  sole  ground  of 
the  demurrer,  that  the  bank  never  had  any  legal  existence^ 
the  act  under  which  it  was  organizad  being  unconstitutional 
and  void. 


(a)   See  Brooks  ▼.  HiU,  1  Mich.,  118;  Oomstock  t.  Draper,  Ibid.^  481;  State  v.  Howe^ 
iMd.,  512;  2  Mich.,  »7;  16  Mich..  254  SB& 
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T.  Homej/n,  in  support  of  the  demurrer. 
Green  <&  Dcma,  contra. 

Whipple,  J.,  delivered  the  opinion  of  the  court. 

In  support  of  the  demurrer,  it  is  insisted  that  the  act  to 
organize  and  Tcgulate  banking  associations,  under  which 
tlie  Bank  of  Niles  was  organized,  is  repugnant  both  to  the 
letter  and  to  the  spirit  of  the  second  section  of  the  twelfth 
article  of  the  constitution  of  this  state,  which  provides,  that 
"^'Thc  legislature  shall  pass  no  act  of  incorporation,  unless 
with  the  assent  of  at  least  two-thinfe  of  each  house." 

The  authority  of  this  court,  to  declare  laws  which  are 
passed  in  violation  of  the  constitution,  void  and  inopera- 
tive, cannot  be  questioned.  The  duty  to  do  so,  when  a 
proper  case  is  presented,  is  imposed  upon  us  by  the  con- 
stitution, and  by  our  oaths  of  office.  We  feel  bound  to  con- 
sider and  decide  questions  of  this  nature  with  great  deliber- 
ation, but  at  the  same  time  with  great  firmness.  And  it  may 
be  proper  here  to  remark,  that  we  adhere  to  the  rule  sanc- 
tioned by  the  Supreme  Court  of  the  United  States,  and 
adopted  by  this  Court,  the  wisdom  and  propriety  of  which 
is  unquestionable,  that,  to  authorize  the  judiciary  to  pro- 
nounce a  law  unconstitutional,  the  conflict  between  the  con- 
stitution and  the  law  must  be  apparent  and  palpable;  an 
infraction  of  the  provisions  of  the  former  must  be  estab- 
lished beyond  all  reasonable  doubt;  otherwise  the  law  must 
be  sustained.  Considerations  of  mere  expediency  can  never 
legitimately  enter  into  the  discussion  of  questions  involving 
the  constitutionality  of  a  law.  The  only  question  that  can 
be  considered  is  one  of  power, 

A  brief  analysis  of  the  "act  to  organize  and  regulate 
banking  ajssociations,"  is  necessary  to  the  right  understanding 
of  the  question  presented  for  our  consideration. 

The  first  section  provides  that,  "whenever  any  persons 
resident  in  any  of  the  counties  of  this  state  shall  be  desirous 
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of  forming  an  association  for  transacting  banking  business^ 
snch  persons  shall  make  a  written  application  to  the  treas- 
nrer  and  clerk  of  the  county  where  such  business  is  pro- 
posed to  be  transacted;  which  application  shall  set  forth 
the  amount  of  the  capital  proposed  to  be  used  bj  sucb 
association,  and  the  place  proposed  to  locate  the  office  for 
the  transaction  of  the  business  of  said  association;  and  on 
application  made  as  aforesaid,  by  at  least  twelve  freehold- 
ers,  resident  of  any  such  county,  it  shall  be  the  duty  of 
any  such  treasurer  and  clerk  to  cause  public  notice  thereof 
to  be  given,  at  least  thirty  days,  in  some  public  newspaper 
published  in  such  county,"  etc.,  "which  notice  shall  set 
forth  the  amount  of  capital  proposed  to  be  used  by  such 
association,  and  designate  the  time  and  place  of  opening 
books  to  the  capital  stock  thereof." 

The  third  section  prescribes  that  the  capital  stock  of  such 
associations  shall  not  be  less  than  fifty  thousand  dollars, 
nor  more  than  three  hundred  thousand  dollars. 

The  fourth,  fifth,  sixth  and  seventh  sections  relate  to  the 
manner  of  opening  the  books  of  subscription,  the  distribu- 
tion of  the  stock,  the  election  of  officers,  etc 

The  ninth  section  provides  that  "all  such  persons  as> 
shall  become  stockholders  of  any  such  association,  shall,  on 
compliance  with  the  provisions  of  this  act,  constitute  a 
body  politic  and  corporate,  in  fact  and  in  name,  and  by 
such  name  as  they  shall  designate  and  assume  to  themselves, 
which  name  shall  not  be  changed  without  the  consent  of 
the  legislature;  and  by  such  name  they  and  their  suc- 
cessors shall  and  may  have  continual  succession,  and  shall 
in  their  corporate  capacity  be  capable  of  suing  and  being 
sued,  pleading  and  being  impleaded,  answering  and  being 
answered  unto,  defending  and  being  defended,  in  all 
courts  and  places  whatsoever;  and  that  they  and  their 
successors  may  have  a  common  seal,  and  that  they  and 
their   successors   by   such   name    as  they   shall   designate, 
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adopt  and  asBnine  as  aforesaid,  shall  be  in  law  capable  of 
purchasing,  holding  and  conveying  any  estate,  real  or  per- 
sonal, for  the  nse  of  the  said  assoeiation. 

These  sections  of  the-  act  clearly  indicate  its  nature, 
and  show  that  the  associations  formed  under  its  provi- 
sions are  corporatians.  They  possess  all  the  oharactem- 
tics  of  corporations,  and  must  have  been  so  declared  to 
be,  had  not  the  legislature  thought  proper  so  to  designate 
them. 

Before  testing  the  act  by  the  constitution,  it  is  proper  to 
state  here  some  of  those  general  rules,  of  xmiversal  appli- 
cation, by  which  courts  are  guided  in  the  interpretation  of 
laws.  Among  these  rules  are  the  following:  1.  The 
words  of  a  statute  are  to  betaken  in  their  ordinary  signi- 
fication and  import.  2.  The  real  intention,  when  accu- 
rately ascertained,  will  always  prevail  over  the  literal 
sense  of  terms :  1  Kervfs  Com,,  462 ;  Dwaaris  on  8t.<,  40. 
3.  The  reason  and  intention  of  the  lawgiver  will  con- 
trol the  strict  letter  of  the  law,  when  the  latter  would  lead 
to  palpable  injustice,  contradiction  or  absurdity.  4.  When 
the  words  are  not  explicit,  the  intention  is  to  be  col- 
lected from  the  occasion  and  necessity  af  the  law,  from 
the  mischief  felt,  and  the  remedy  in  view ;  and  tiie  inten- 
tion is  to  be  taken  or  pgooumed » aecerding  to  what  is  con- 
sonant to  reason  and  good  discretion.  5.  The  cause  or 
reason  of  the  act  may  either  be  collected  from  the  statute 
itself,  or  discovered  from  circumstances  extrinsic  of  the 
act :  Dwa/rrtB  on  8t.y  44.  6.  The  construction  to  be  put 
upon  the  act  must  be  such  as  is  warranted  by,  or  at  least 
not  repugnant  to,  the  words  of  the  act;  and  where  the 
object  of  the  legislature  is  plain  and  unequivocal,  courts 
ought  to  adopt  such  a  construction  as  will  best  effectuate 
the  intentions  of  the  lawgiver ;  but  they  must  not,  in  order 
to  give  effect  to  what  they  suppose  to  be  the  intention  of 
the  legislature,  put  upon  the  provisions  of  a  statute  a  con- 
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stmction  not  supported  by  the  words,  thongh  the  consequence 
should  be  to  defeat  the  object  of  the  act. 

I  have  thought  it  most  convenient  thus  to  collect  and 
state  the  foregoing  rules,  as  I  shall  have  occasion  to  applj 
them  in  the  course  of  this  opinion.  They  are  equally  as 
applicable  to  the  interpretation  of  written  constitutions,  as 
of  statutes.  The  want  of  skill  and  foresight,  and  the  imper- 
fections of  language,  give  rise  to  the  same  doubts  and  diiB- 
oulties  in  the  construction  of  the  one  as  of  the  other ;  although, 
from  the  greater  care  and  deliberation  exercised  in  the  for- 
mation of  written  constitutions,  the  difficulties  in  their  inter- 
pretation arise  less  from  looseness  or  ambiguities  in  exprefr- 
sion,  so  often  found  in  statutes,  than  from  the  difficulty  in 
ascertaining  the  true  object,  scope  and  spirit  of  those  broad 
principles  of  fundamental  law,  which  can  only  be  expressed 
in  general  language. 

I  will  now  proceed  to  consider  the  natural  import  of  the 
words  used  in  that  provision  of  the  constitution,  which  it 
IB  contended  has  been  violated  by  the  act  in  question. 
Under  the  territorial  government,  and  under  the  state  gov- 
ernment until  the  general  banking  law  was  passed,  the 
usual  mode  of  creating  a  corporation  was  by  a  special  act 
adapted  to  each  particular  case.  With  respect  to  banks 
or  moneyed  corporations,  the  practice  was  uniform ;  the 
only  exceptions  to  the  general  rule  embraced  a  class  of 
corporations  denominated  j^^o^i-corporatipns.  It  is  fair 
then  to  infer,  that  when  tiie  framers  of  the  constitution 
made  use  of  the  words  ^^act  of  incorporation,"  they  had 
reference  to  the  practice  which  had  prevailed  from  the 
organization  of  the  territorial  government  down  to  the  period 
of  the  adoption  of  the  constitution.  A  general  law,  by 
which  individuals,  to  the  number  of  twelve,  could  multi- 
ply indefinitely  moneyed  corporations,  was  unknown  in  the 
history  of  legislation,  either  in  this  state  or  any  other 
state  or  country.    It  is  an  invention  of  modem  times.    It 
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was  the  fruit  of  a  distempered  state  of  the  public  mind. 
It  had  its  origin  at  a  period,  and  under  circumstances,  well 
calculated  to  tax  the  ingenuity  of  even  legislators,  to  invent 
means,  by  which  moneyed  institutions,  so  caUed,  might  be 
brought  into  existence,  without  going  through  the  dry, 
tedious,  and  expensive  process,  of  passing  an  act  in  each 
particular  case.  The  public  voice  demanded  a  machine 
which  might  operate  with  more  celerity,  and  be  put  in 
motion  at  any  time  without  the  special  intervention  of  the 
legislature,  which  sat  but  once  a  year,  and  for  a  short  period. 
The  circumstance,  then,  that  the  mode  devised  by  the  legis- 
lature for  establishing  banks  was  unknown,  may  be  properly 
considered,  in  giving  a  construction  to  the  constitutional 
provision  under  consideration. 

Again :  do  not  the  words  ^^  the  legislature  shall  pass  no 
act  of  incorporation,"  etc.,  necessarily  imply  that  the  act 
itself  would  create  the  corporation  ?  Such  would  seem  to 
be  the  plain  meaning  of  the  words.  If  the  language  of 
the  constitution  had  been,  'Hhe  legislature  shall  pass  no 
act  for  the  creation  of  corporations^'^  etc.,  a  different  inter- 
pretation would  have  been  warranted,  and  the  enactment  of 
the  general  banking  law  might  have  been  justified.  But 
the  words  actually  employed  by  the  framers  of  that  instru- 
ment, would  appear  to  negative  the  idea  that  a  corpora- 
tion could  be  created  in  any  other  manner  than  by  the 
direct  act  of  the  legislature.  In  written  constitutions,  we 
are  accustomed  to  look  for,  and  have  a  right  to  expect, 
clearness  and  perspicuity  of  style  and  language.  Each  pro- 
vision is  presumed  to  have  been  deliberately  considered 
and  carefully  guarded,  so  as  to  leave  room  for  doubt  or 
uncertainty.  The  history  of  the  past  had  offered  admon- 
itory lessons  of  the  danger  of  using  language  which  might 
admit  of  a  twofold  construction,  and  thus  subject  the  fun- 
damental law  to  be  molded  in  such  form  as  to  suit  the 
purposes  of  those   who  might  invoke  the  aid  of  the  legis- 
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latnre,  in  carrying  into  effect  some  favorite  scheme,  not  war- 
ranted either  by  its  letter  or  spirit ;  and  the  position  I  held 
in  the  convention  enables  me  to  state,  that  nnnsnal  care  wa& 
taken  by  that  body,  to  avoid  the  evils  which  inevitably  flow 
from  inattention  in  the  use  of  language. 

Where  a  provision  of  the  constitution  is  couched  in  lan- 
guage explicit  and  clear,  this  court  is  restrained  from  enlarg- 
ing or  restricting  the  plain  and  obvious  import  of  such 
provision.  We  are  bound  to  presume  that  the  framers  of 
that  instrument  intended  to  do  precisely  what  they  purport 
to  have  done.  Keither  the  legislature  nor  the  judiciary 
can  enlaige  or  limit  the  meaning  of  a  provision,  when  its 
language  admits  of  but  one  construction.  If  this  were 
permitted,  constitutions  would  be  of  little  value.  Interpo- 
lations would  from  time  to  time  be  made  by  legislatures 
and  courts,  and  the  result  would  be,  that,  instead  of  a 
constitution  and  form  of  government  traced  by  the  hand 
of  the  people,  we  should  have  a  constitution  possessing,  it 
is  true,  some  of  the  features  which  belonged  to  the  original, 
but  so  unlike  it  in  other  respects,  as  to  be  difficult  of 
recognition ;  in  other  words,  we  should  have  a  constitution 
with  the  will  of  the  legislature  and  courts  impressed  upon 
it,  rather  than  the  will  of  the  people.  Against  such  evils 
we  must  guard ;  to  the  exercise  of  such  power,  we  are 
bound  to  oppose  a  firm  resistance. 

It  is  fully  admitted  that,  in  the  absence  of  any  constitu- 
tional inhibition,  it  would  be  competent  for  the  legislature 
to  give  a  general  power  to  erect  corporations  indefinitely : 
AngeU  <&  Ames  an  Corp.^  45.  This  power  might  be  vindi- 
cated on  the  principle  that  quifaeitper  aU/wm,^  fadtperae  ; 
the  persons  to  whom  such  power  is  delegated  being  only 
instruments  in  the  hands  of  the  government.  Do  the  words, 
then,  of  the  provision  xmder  consideration  limit  this  power  t 
If  a  literal  construction  is  to  be  given  to  that  provision,  it 
would  certainly  indicate  an  intention  on  the.  part  of  the 
VouL  «  lot 
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makers  of  the  constitution  to  restrain  the  legislature  from 
the  exercise  of  sneh  a  power.  If  not,  why  use  the  words, 
'^the  legislature  shall  pass  no  act  of  incorporation,"  etc., 
implying,  ex  vi  termini,  that  the  ^^  act "  should  constitute 
the  corporation  ?  If  the  makers  of  the  constitution  intended 
to  restrain  the  legislature  from  granting,  by  a  general  law, 
a  license  to  individuals  to  erect  corporations,  why  did  they 
not  employ  language  less  liable  to  misconstruction  ?  Why, 
for  instance,  was  not  the  provision  couched  in  the  follow- 
ing language :  ^^  The  legislature  shall  pass  no  act  for  the 
creation  of  incorporations  within,"  etc.  ?  In  6  B<ic,  Ahr., 
377,  the  following  rule  is  laid  down:  ^^If  an  affirmative 
statute,  which  is  introductive  of  a  new  law,  directs  a  thing 
to  be  done  in  a  certain  manner,  that  thing  shall  not,  even 
although  there  be  no  negative  words,  be  done  in  any  other 
manner."  I  have  endeavored  to  show,  that  if  we  are  to 
confine  ourselves  to  a  literal  construction  of  the  constitu- 
tion, it  is  quite  apparent  that  an  act  of  incorporation  can- 
not be  passed,  unless  it  receive  the  assent  of  at  least 
two-thirds  of  each  house.  This,  then,  is  the  ^'  certain  man- 
ner "  in  which  the  "  thing  is  to  be  done."  Have  the  legis- 
lature prescribed,  in  the  act,  another  '^  manner  "  in  which  the 
^' thing  is  to  be  done?"  I  think  they  have.  That  act 
does  not  create  incorporations;  but  is  a  general  license 
to  individuals  to  do  certain  things,  which  things,  when 
done,  shall  constitute  them  a  corporation.  I  think  then 
that  the  letter  of  the  constitution  prescribes  but  one  mode 
by  which  an  act  of  incorporation  may  be  passed,  and  a 
corporation  created,  and  that  it  contemplates  the  direet 
vote  of  the  legislature  upon  each  and  every  act  of  incor- 
poration. 

This  view  of  the  constitution  is  strongly  fortified  by  the 
opinion  of  Chief  Justice  Nelson,  in  the  case  of  JThomas  v. 
Dakinj  22  Wend.y  76.  He  says,  "Two  different  con- 
structions of  the  9th  section  are  claimed.    For  the  defend- 
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ant  it  is  irrged,  that  according  to  its  true  intent  and  meaning, 
^(leh  corporation  thereafter  to  be  created  by  the  legiHlature, 
must  receive  the  direct  assent  of  two-thirds  of  the  mem- 
bers elected.  While  for  the  plaintiff  it  is  insisted,  that 
the  provision  is  fairly  complied  with,  when  the  assent  of 
two-thirds  is  given  to  a  general  statute,  establishing  a  sys- 
tem for  the  admission  of  voluntary  associations  to  corpor- 
ate privileges;  in  other  words,  wlien  the  assent  is  indi- 
recd/y  given  -to  the  creation  of  each.  If  we  regard  the 
c^lause  aa  intended  to  check  the  nndue  multiplication  of 
these  bodies,  it  is  quite  clear  that  the  former  interpretation 
will  most  effectually  attain  the  object.  It  secures  a  per- 
petual restraint  npon  the  creation,  both  in  respect  to  the 
deliberation  and  judgment  to  be  bestowed,  as  well  as  to 
the  assent  to  be  given,  in  each  particular  application ; 
whereas,  in  the  case  of  a  general  law,  when  once  enacted, 
all  further  check  npon  the  legislature  is  at  an  end.'' 
The  chief  justice  further  remarks  in  another  opinion,  that 
to  create  a  corporation  by  ^^bill  would  seem  naturally 
enough  to  require  that  the  bill  should  purport,  on  the  face 
of  it,  to  create  one;  that  the  corporate  body  should  be  the 
direct  result  of  its  enactment  into  a  law."  I  can  add 
nothing  to  the  force  of  these  views ;  they  seem  to  me  to 
be  conclusive  of  the  question.  And  yet  that  learned 
judge  sustained  the  general  banking  law  of  New  York ; 
although  he  very  frankly  admits  that  the  words  of  the 
clause  are  not  decisive  upon  either  view,  nor  their  legal 
import  free  from  doubt  and  difficulty.  "  In  such  case,'' 
says  the  chief  justice,  '^I  agree  that  the  court  ought 
not  to  pronounce  the  statute  unconstitutional."  Judge 
Oowen,  who  i^reed  with  the  chief  justice  in  sustaining 
the  statute,  remarks  that  ^^the  restriction  intended  to  be 
imposed,  I  am  of  opinion,  relates  entirely  to  the  members 
whose  assent  is  required,  and  not  to  any  particular  fonu 
in  which  the  corporation  is  to  be  created,  nor  to  the  number 
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of  oorporatioiui  provided  for  by  the  bill.*'  And  after 
remarking  that  the  legislature  of  that  state  exercised  the 
right  of  passing  general  statutes  authorizing  associations 
of  individuals  to  incorporate  themselves,  he  adds,  ^  W& 
must  understand  the  constitution  as  recognizing  the  known 
modes  of  legislation,  when  nothing  is  said  in  it  to  the  con- 
trary.'' Bronson,  J.,  did  not  concur  in  the  opinion  of  the- 
chief  justice  and  Mr.  Justice  Cowen,  *f  that  the  legislature 
had  the  constitutional  power,  although  two-thirds  may 
assent,  to  provide  by  a  general  law  for  the  creation  of  an 
indefinite  number  of  corporations."  It  is  well  to  notice 
here^  that  the  chief  justice  construes  the  section  in  the 
constitution  of  New  York  to  mean  the  same  as  if  the  phrase 
"  ly  la/w^^  had  been  used  instead  of  "  hy  hSl  /"  so  that  the 
clause  would  then  read,  ^^  The  assent  of  two-thirds,"  etc.^ 
^^  shall  be  required  by  every  law  creating,"  etc  If  the 
chief  justice  was  right  in  this  construction  of  the  section 
in  the  constitution  of  ITew  York,  it  may  be  well  doubted 
whether  upon  the  face  of  the  instrument  itself,  the  con- 
dujuon  to  which  he  came  was  not  warranted.  But  the 
language  of  our  constitution  is  essentially  different  ^^  The 
legislature  shall  pass  no  ad  of  incorporation  unless,,"  etc* 
I  took  occasion  to  say,  in  a  former  part  of  this  opinion^ 
that  if  the  clause  in  our  constitution  had  been  ^^the  legis- 
lature shall  pass  no  act  (law)  for  the  creation  of  corpora- 
tions," etc.,  a  different  interpretation  would  be  warranted ; 
for  it  must  be  admitted  that  there  is  a  wide  distinction 
between  the  words^  ^^the  legislature  shall  pass  no  act  of 
incorporation,"  and  the  words  ^^  the  legislature  shall  pass  no- 
act  for  the  creation  of  corporations,"  etc  When  we  speak 
of  an  act  of  ^^  incorporation,"  we  mean  the  act  by  which, 
the  corporation-  is  created ;  when  we  use  the  word  ^'  corpora- 
tion," we  mean  by  it  ih&  political  vnatituUon  itself :  AngM 
<6  Ames  on  Corp.y  3.  The  language  of  the  constitutioa 
implies  that  each  individual  corporation  should  be  the  ere* 
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ation  of  a  special  act  of  incorporation,  while  the  words, 
**  the  legislature  shall  pass  no  act  for  the  creation  of  corpora- 
Mons^^  might  justify  the  conclusion  that  the  legislature 
oould  authorize  the  creation  of  corporations^  to  an  unlim- 
ited extent,  by  a  general  law.  Upon  a  careful  examination 
of  the  case  of  Thomas  v.  Dahi/n^  1  have  come  to  the  conclu- 
sion that  it  cannot  be  relied  upon  very  strongly,  as  sup- 
porting liie  constitutionality  of  the  general  banking  law  of 
this  state.  The  chief  justice  admits  that  a  doubt  existis  at^ 
to  the  true  construction  of  the  constitution,  and  very  prop- 
erly sustained  the  law.  Mr.  Justice  Cowen  agreed  with  the 
chief  justice  in  sustaining  the  law,  while  he  disagreed  witli 
him  respecting  the  object  of  the ,  restriction  contained  in 
the  constitution,  and  laid  much  stress  upon  the  fact  that 
the  convention,  which  revised  the  constitution  in  1821,  were 
well  advised  that  general  laws  had  been  passed,  authorizing 
associations  to  form  themselves  into  a  corporation,  and  insisted 
that  the  court  were  bound  to  presume  that,  if  the  restraint 
<^ntended  for  had  been  desirable,  they  would  have  imposed 
it  in  a  dear  and  intelligible  form.  Mr.  Justice  Bronson,  as  I 
have  before  remarked,  considered  the  act  as  a  violation  of  the 
constitution. 

While  the  "  bill  to  authorize  associations  for  the  purpose 
of  banking "  was  under  consideration  in  the  legislature  of 
>}irew  York,  doubts  arose  as  to  its  constitutionality,  and  a  reso- 
lution was  adopted  calling  upon  the  attorney-general  for  an 
«9pini«n  upon  that  question.  That  opinion  was  given  by  Mr. 
Beardsley,  then  attorney-general,  in  which  he  declares  that 
the  provisions  of  the  bill  were  repugnant  to  the  constitution, 
and  sustains  his  views  in  a  brief  but  masterly  argument.  I 
<do  not  cite  that  opinion  as  authority  in  this  case,  but  refer 
to  it  to  show  tiie  views  of  a  lawyer  of  acknowledged  ability 
fipon  a  question  of  great  public  interest ;  and  as  entitled  to 
•(Mne  consideration,  as  it  was  given  ofBcially,  and  at  the 
cequest  of  the  legislature. 
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The  great  questions  involved  in  the  case  of  Thonicbs  t?» 
Dakvn,^  were  considered  by  the  Court  of  Errors  in  New 
York  in  the  case  of  TTotti^t  cfe  Ray  v.  Beers,  23  Wend,j 
103.  The  cause  was  argued  with  great  ability  by  eminent 
counsel  Opinions  were  delivered  by  the  president  of 
the  senate,  Mr.  Bradish,  the  chancellor,  and  Senators  Boot 
and  Verplanck.  The  court,  however,  cajne  to  the  conclu- 
sion, that  the  associations  formed  under  the  law  of  New 
York  were  not  corporations,  and,  of  consequence,  na 
decision  was  pronounced  upon  the  question  arising  in  this- 
case. 

I  have  laid  it  down  as  a  sound  rule  of  construction,  that 
the  real  intention,  when  accurately  ascertained,  will  prevail 
over  the  literal  sense  of  terms ;  and  further,  that  the  reason 
and  intention  of  the  lawgiver,  will  control  the  strict  letter 
of  the  law,  when  the  latter  would  lead  to  palpable  injus> 
tice,  contradiction,  or  absurdity. 

It  becomes  necessary,  then,  to  inquire  into  the  reasons 
and  object  of  the  constitutional  provision  in  question,  that 
we  may  be  able  to  determine  with  accuracy  its  true  spirit 
and  meaning.  The  restriction  contained  in  the  provision 
is  unusual,  and  repugnant  to  all  our  notions  of  a  represen- 
tative goverament,  where  the  vote  of  a  majority  controls 
in  primary  assemblages  of  the  people,  at  an  election,  in  our 
legislative  halls,  and  in  courts  of  justice.  So  deeply  ha& 
this  principle  taken  root,  that  the  patriotism  of  an  indi- 
vidual is  questioned,  who  does  not  readily  submit  to  the 
will  of  a  bare  majority,  in  all  cases  where  the  voice  of 
that  majority  is,  by  the  constitution,  or  law,  declared  to  be 
decisive.  The  framers  of  the  constitution,  therefore,  in 
incorporating  into  that  instrument  a  rule  in  opposition  to 
a  principle  which  lies  at  the  foundation  of  our  political 
system,  must  have  found  their  justification  in  the  convic- 
tion that  such  a  provision  was  called  for  by  imperious 
necessity,  or  from  motives  of  policy,  so  strong  and  overrul- 


FIRST  CIRCUIT,  JANUARY  TERM,  1844.  868 


Green  v.  Grayes. 


ing,  as  to  authorize  an  innovation  of  a  long  established 
and  deeply  cherished  maxim.  Let  me  now  advert  to 
some  of  those  "circumstances  extrinsic  of  the  act,"  for 
the  purpose  of  discovering  the  reason  or  "cause  of  the 
act"  The  constitution  of  Michigan  was  formed  in  1835. 
AU  who  are  familiar  with  the  history  of  that  period  will 
bear  testimony  to  the  fact,  that  a  strong  public  feeling 
existed  against  corporations,  and  especially  in  respect  to 
those  possessing  banking  powers.  It  may  be  said  to  have 
been  the  absorbing  question  of  the  day.  The  community 
were  alarmed  at  the  vast  increase'  of  corporations.  They 
feared  the  power  which  such  institutions  were  capable  of 
wielding.  The  belief  was  entertained  that  this  power  had 
actually  been  wielded  for  bad  purposes.  It  was  argued 
that  all  corporations  were,  in  a  greater  or  less  degree, 
monopolies,  and  hence  the  prejudices  of  the  community 
were  arrayed  against  them.  It  was  alleged  that,  notwith- 
standing the  gross  corruptions  and  fraudulent  conduct  of 
banking  corporations,  they  could  not  be  reached,  or  be 
made  amenable  to  justice  and  the  violated  laws  of  the 
country.  It  was  boldly  charged  that  bribery  and  corrup- 
tion had  been  resorted  to  for  the  purpose  of  procuring  or 
perpetuating  chartere.  Regarded  as  contracts  between  the 
state  and  the  company,  they  could  not  ordinarily  be 
affected  by  legislative  interference.  Immunity  was  offered 
to  the  persons  and  property  of  the  corporators,  not  invested 
in  the  corporate  stock.  Such  were  some  of  the  circum- 
stances under  which  the  provision  was  incorporated  into 
our  constitution,  circumstances  well  calculated  to  chal- 
lenge the  attention  of  the  convention,  and  induce  that  body 
to  devise  new  guards,  by  which  the  community  might  be 
protected  against  the  evils  growing  of  legislation  in 
respect  to  corporations.  But  the  object  they  had  in 
view  could  not  be  achieved,  unless  some  statutory  check 
was  imposed,  by  .which  to   prevent  the  multiplication  of 
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corporations.    This  was  the  crying  evil ;  for,  in  proportion 
as  they  increased,  in  just  that  proportion  would   the  evils 
to  which  I  have  adverted  increase  also.     Chancellor  Kent, 
who  was  a  member   of  the  convention  that   revised   the 
constitution  of  !New  York  in  1821,  says  that  the  conven- 
tion  ^^  endeavored  to   check  the   improvident    increase   of 
corporations,  by  requiring  the  assent  of  two-thirds  of  the 
members  elected  to  each  branch  of  the  legislature,  to  every 
bill    for    creating,    continuing,    alteiing    or   renewing  any 
body   politic    or    corporate:'**    2  KenCa    Oam,^  271.     Mr. 
King,  who    was    also    a   member  of  the  convention,  and 
chairman  of  the  committee  on  the  legislative   department, 
in    reporting  the    section    embodied    in    the    constitution, 
Inferred  to  by  Chancellor  Kent,  remarked  that  ^Hhe  com- 
mittee looked  upon  the  multiplication  of  corporations  as  an 
evil,"  and  that  ^^  they  ought  not  to  be  increased,  but  should 
be  diminished  as  far  as  could  be   done  consistently  with 
the   preservation    of    vested  rights."    If  such   were  "  the 
extrinsic   circumstances"    and   the   reasons   which  induced 
the  convention  that  framed  our  constitution  to  impose  the 
restriction,  is   it    not    indisputable  that  we  can  give  fall 
effect  to  the  intention  of  the  framers  of  the  constitution, 
and  of  the  people  by  whom  it  was  ratified,  only  by  insist- 
ing upon  such  a  construction  as  the  words  themselves  jus- 
tify ;  and  tliat  to  affirm  the  general  banking  law  of   this 
state  constitutional,  would  be  warranting  an   interpretation 
at    war  both  with  the  letter  and  spirit  of  that  instrument  f 
Indeed,  Chief    Justice  Nelson,    in  the  case  of  Thomas  v. 
Dahin^  admits  that  the  intention  of  the  framers   of   the 
constitution  of  New  York,  would  be  best  fulfilled  by  the 
construction  contended  for  by  the  defendant.    If  such  be  the 
case,  and  the  letter  of  the  clause  in  question  not  only  war- 
rants, but    demands   a  literal  construction,  I  know   of  no 
power  less  potent  than  that  of  the  people,  competent  to 
change,   alter,   or  modify  the  clause.     W^   are   the  mere 
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creatures  of  the  constitation,  bound  by  the  highest  motives 
to  preserve  it  onimpaired,  as  it  came  from  the  hands  of 
those  by  whom  it  was  ordained  and  established.  We  do 
not  sit  here  to  make  constitutions  and  laws,  but  to  expound 
them.  Who  that  is  familiar  with  the  opinions  of  the 
convention,  or  has  consulted  the  journal  of  its  proceed- 
ings upon  the  subject  of  corporations,  can  hesitate  as  to 
the  true  construction  of  the  clause  relating  to  this  sub- 
ject f  Those  opinions  were  hostile  to  the  multiplication  of 
corporations.  Not  only  is  this  manifest  from  the  clause 
itself,  which  requires  a  vote  of  two-thirds  of  each  house 
to  pass  an  act  of  incorporation,  but  the  journal  sh6w8  that 
that  clause  was  tmcminumaly  adopted.  That  member  would 
have  been  regarded  as  insane,  who  should  have  offered  a 
separate  proposition,  or  a  proviso  to  the  clause  as  it  now 
stands,  granting  to  the  legislature  a  power  to  pass  a  gen- 
eral law,  for  the  erection  of  moneyed  corporations,  at  the 
will  of  any  twelve  inhabitants  of  the  state.  He  would 
have  been  told  that  the  proviso  would  not  only  defeat  the 
object  intended  by  the  clause,  but  would  be  inconsistent  with 
its  letter,  which  ^contemplated  that  the  discretion  and  judg- 
ment of  the  legislature  should  be  applied  to  each  and  every 
act  of  incorporation.  He  would  have  been  told,  just  as 
the  legislature  was,  by  whom  the  act  in  question  was  passed, 
that  in  less  than  one  year  after  its  adoption,  more  banks 
would  spring  into  existence  than  there  were  organized 
counties  in  the  state ;  and  thus  a  clause,  itself  intended 
to  guard  the  community  against  a  state  of  things  so  fraught 
with  mischief,  would  be  defeated  by  the  proviso.  He 
would  have  been  told,  that  the  true  policy  of  the  people 
of  this  state,  whose  pursuits  are  essentially  agricultural, 
would  be  to  restrain,  rather  than  extend,  the  facilities  for 
multiplying  banks.  He  would  have  been  told  that  the 
experiment  of  creating  banks  in  this  way  was  yet  unknown 
Sid    untried;    an   experiment    too    bold   and    dangerous 
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for  a  people  tlien  taking  initiatory  steps  to  form  a  state 
government,  with  a  population  of  only  100,000 ;  that 
such  an  experiment  had  better  be  left  to  old  and  wealthy 
states.  And  who  can  doubt  the  wisdom  and  policy  of 
the  provision,  as  we  find  it  in  the  constitution  ?  If  we 
consult  the  past,  a  lesson  may  be  read  well  calculated  to 
admonish  the  future  legislatures  of  this  state  of  the 
imminent  peril  of  projecting  measares  relating  to  banking 
and  currency;  that  it  is  a  subject  too  delicate,  and  too 
closely  interwoven  with  the  best  interests  of  society,  to  be 
inconsiderately  tampered  with;  that  it  will  not  do  to  vest 
every  twelve  individuals  in  this  state  with  the  immense 
power  of  erecting,  ad  Ubitum,  banking  corporations,  each 
with  a  capital  of  $300,000,  based  upon  bonds,  and  secured 
by  mortgages  upon  wild  and  uncultivated  lands.  And  yet 
it  has  been  gravely  argued  that,  notwithstanding  the  inhi- 
bition in  the  constitution,  that  law  can  be  sustained,  which 
violates  its  letter  and  spirit ;  that  law  which  gave  birth  in 
twelve  short  months  to  some  forty  banks,  with  an  aggre- 
gate capital  of  nearly  $4,000,000,  while  there  were  in  exist- 
ence eighteen  chartered  banks,  with  an  a^regate  capital 
of  over  $2,000,000;  that  law  whose  history  was  black- 
ened with  frauds  and  perjuries;  under  the  operation  of 
which  individual  and  state  credit  staggered  and  at  last 
fell;  a  law  which  brought  odium  and  reproach  upon  the 
state  within  a  year  after  its  enactment.  I  have  not  been 
unmindful  of  the  fact  that  the  policy  of  the  act  was 
attempted  to  be  vindicated,  upon  the  ground  that,  under  the 
system  of  creating  private  corporations,  which  prevailed 
before  the  adoption  of  the  constitution,  but  comparatively 
a  small  number  of  the  community  could  participate  in  the 
rights,  privileges  and  profits  of  banking;  whereas,  under 
the  general  law,  the  many  might  have  privileges  which 
before  were  enjoyed  by  the  few ;  and  hence  the  doctrine  of 
equal  rights  and   equal  privileges,   so  much  cherided  by 
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the  people,  was  respected.  In  other  words,  that  the  law 
strack  a  death-blow  at  the  monopoly,  which  previously 
existed.  This  reasoning  is  plausible;  but  is  it  sound! 
All  corporations  are  to  a  certain  extent  monopolies.  In  the 
language  of  Mr.  Justice  McLean,  in  the  case  of  Beaiy  v, 
Knowlea^  4  Pet,^  168,  the  "  exercise  of  the  corporate  fran- 
chise is  restrictive  of  individual  rights."  If  so,  it  is  diffi- 
cult to  sustain  the  construction  contended  for  by  the 
plaintiff,  on  the  ground  of  policy ;  for  in  proportion  as  cor- 
porations are  created,  in  the  saii^e  proportion  are  the  rights 
of  individuals  restricted ;  so  that,  although  more  individuals 
would,  under  the  general  banking  law,  become  members  of 
banking  corporations,  yet  the  consequence  would  be  an 
increase  of  institutions  admitted  to  be  monopolies,  and 
restrictive  of  individual  rights.  The  remedy  for  the  mis- 
cliief,  then,  would  certainly  be  worse  than  the  mischief 
itself ;  and  I  think  a  community,  like  an  individual,  should 
endure  a  lesser  evil,  if,  in  attempting  to  cure  it,  a  greater  one- 
would  be  entailed  upon  them. 

The  case  of  Falconer  v.  CampbeU^  2  McLean^  195,  sus- 
tains the  constitutionality  of  the  "act  to  organize  and 
regulate  banking  associations."  It  is  an  authority  eiutitlcd 
to  respectful  deference,  and  I  should  have  been  better 
satisfied  with  my  own  conclusions,  had  they  been  sustained 
by  the  distinguished  man  and  able  judge  who  delivered 
the  opinion  in  that  case.  I  have  had  occasion,  already,, 
in  the  course  of  this  opinion,  to  express  my  views  upon 
most  of  the  reasoning  upon  which  this  decision  of  Judge 
McLean  was  based.  One  or  two  other  points,  however,, 
remain  to  be  considered.  It  is  said  that,  notwithstanding 
the  restrictive  clause  in  our  constitution,  it  would  clearly 
be  competent  for  the  legislature  to  create  several  corpora- 
tions in  one  act,  and,  if  so,  then  an  indefinite  number  may 
be  embodied  in  one  act ;  and  if  an  indefinite  number  may 
be  embodied  in  one  act,  why  may  not  the  legislature  pass 
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a  general  law,  antliorizing  the  erection  of  an  indefisite 
number  of  corporationB,  by  the  voluntary  aseociation  of 
any  given  number  of  persons  t  It  is  not  to  be  denied  that 
there  is  plausibility  in  this  reasoning.  It  is  fully  admitted 
that  an  act  creating  several  corporations  would  be 
valid  and  oonstitutionaL  It  would  not  violate  the  spirit 
^f  the  prohibitory  clause  in  &e  constitution,  for  the  rea- 
son that  the  judgment  and  discretion  of  the  legislature 
would  be  applied  to  each  incorporation  contained  in  the 
:act ;  the  responsibility  of  sanctioning  each  would  be  direct ; 
whereas,  in  a  law  like  that  under  consideration,  the  whole 
7)ower  and  responsibility  of  erecting  corporations  is  trans- 
ferred, in  fact,  from  the  legislature  to  twelve  or  more 
iiidividuals.  This  the  framers  of  the  constitution  never 
-contemplated.  They  intended  that  the  legislature  should 
be  di/recQ/y  responsible  to  the  people,  for  edcK  and  every  act 
^f  incorporation  they  might  in  their  discretion  pass.  To 
illustrate  what  I  esteem  a  very  strong  view  of  the  case : 
At  the  time  the  general  banking  law  was  passed,  there 
were  two  banking  institutions  in  an  interior  village  contain- 
ing a  population  of  a  few  hundred  inhabitants ;  one 
chartered  under  the  old  territorial  government,  and  the 
other  by  the  first  legislature  that  assembled  under  the 
state  government  The  second  legislature  passed  the 
^neral  banking  law ;  and  in  a  few  weeks,  or  months,  three 
or  four  additional  banks  came  into  existence  under  its  pro- 
visions, and  the  singular  spectacle  was  exhibited,  of  five 
or  six  banks  in  a  small  village.  Upon  whom  did  the  respon- 
sibility rest  of  creating  these  banks  ?  Why,  clearly  upon 
those  by  whose  direct  agency  they  were  brought  into 
l)eing,  and  not  upon  the  legislature  who  gave  a  general 
license  permitting  the  creation  of  an  indefinite  number  of 
banks.  It  is  true,  that  that  legislature  might  be  directly 
xesponsible  forjpamng  the  law  yraniing  the  license^  but  they 
oertainly  are  not  to  bear  the  further  burden  of  being  respon- 
ds! 
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sible  for  the  acts  of  those  who  choose  to  avail  themselyes  of 
the  proyisions  of  the  law.  If  this  process  of  reasoning  be- 
correct,  it  is  too  plain  to  need  illustration  that  the  tru» 
spirit  and  meaning  of  the  constitution  was  violated ;  for,  by 
that  constitution,  it  was  dearly  intended  that  each  corpora- 
tion should  be  created  by  the  direct  agency  of  the  legis- 
lature, who  should  be  responsible  to  the  people  for  the  dis- 
charge of  the  high  trust  reposed  in  them,  and  not  shift 
off  that  responsibility  on  others  to  whom  the  trust  of  creating 
banks  was  never  intended  to  be  confided. 

But  it  was  contended  ia  argument,  that  there  had  been 
a  direct  legislative  sanction  of  the  incorporation  of  the 
Bank  of  Niles,  by  an  amendatory  law  which  took  effect  on 
the  10th  of  January,  1838.  This  law  covers  the  whole 
ground  occupied  by  the  original  act,  with  some  modifica>, 
tiouB  of  a  salutary  nature,  and  declares  that  all  banking 
associations,  incorporated  under  the  act  to  which  it  was* 
an  amendment,  should,  within  ninety  days  from  the  passage- 
of  that  act,  give  the  security  required  by  the  6th  sectioit 
of  that  act,  and  should,  in  all  other  respects,  be  subject  to^ 
and  governed  by  the  provisions  of  that  act.  The  reason- 
ing  of  Mr.  Justice  McLean,  as  to  the  effect  of  this  amen- 
datory law,  is  as  follows:  ^^If  it  were  then  admitted, 
that  under  the  first  act  the  associations  formed  were  not 
incorporated,  are  they  not  incorporated  by  the  second? 
Its  provisions  confer  corporate  powers,  and  they  apply  to- 
associations  then  subsisting  under  the  former  law.  Thia 
designates  these  associations  with  as  much  certainty  as  if 
they  had  been  specially  named  in  the  amendatory  act ; 
and  can  there  be  any  doubt  that  this  act  would  confer  cor- 
porate powers  on  these  associations,  if,  under  the  former, 
they  had  not  received  them  ?  As  it  regards  banking  associ- 
ations then  subsisting,  it  could  not  be  contended  that  the- 
legislature  disregarded  the  restrictions  of  the  constitution,. 
by  creating  or  authorizing  an  indefinite  number  of  banks. 
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These  institutions  were  in  operation ;  they  were  known 
and  expressly  sanctioned,  and  provisions  which  oon&ned 
corporate  powers,  were  made  to  embraee- timB^"  The 
position  assumed  by  counsel,  and  laid  down  by  Judge 
McLean,  is  this :  that,  admitting  the  original  act  to  have 
been  unconstitutional,  and  of  con0equence  the  institutions 
organized  under  its  provisions  to  have  been  utterly  void, 
yet,  as  the  legislature  did,  by  the  amendatory  act,  reor- 
ganize them  as  existing  corporations,  those  institutions 
which  were  before  void,  became,  by  virtue  of  the  last  act^ 
valid.  I  am  not  prepared  to  admit,  to  the  extent  claimed 
by  cotmsel,  the  potency  of  a  legislative  recognition  of  a 
corporation  created  by  an  act  which  was  passed  in  viola- 
tion of  the  constitution,  and  of  course  originally  void.  It 
is  unnecessary  to  determine  the  effect  in  this  case  of  such 
a  recognition,  inasmuch  as  the  whole  argument  rests  upon 
the  assumed  ground  that,  ^^to  pass  the  amendment,  the 
constitutional  majority  was  necessary ;"  by  which  I  under- 
stand that  the  amendatory  act,  in  order  to  be  valid,  must 
have  been  passed  with  the  concurrence  of  two4hirds  of 
each  house.  But,  is  this  true  ?  Is  such  a  construction  war- 
ranted by  the  constitution,  or  the  practice  of  the  legislature 
under  the  constitution  ?  I  think  not.  The  restriction  with 
respect  to  the  citation  of  corp(»«tions,  contained  in  our 
constitution,  was  borrowed  from  the  constitution  of  New 
York,  which  provides  that  "the  assent  of  two-thirds  of 
the  members  elected  to  each  branch  of  the  legislature  shall 
be  requisite  to  every  bill  creating,  continuing,  altering 
or  renewing  any  body  politic  or  corporate."  The  language 
of  our  constitution  is,  "the  legislature  shall  pass  no  act 
of  incorporation  unless  with  the  assent  of  at  least  two- 
thirds  of  each  house."  The  restriction  in  the  constitution 
of  New  York,  it  will  be  perceived,  extends  to  the  "  creat- 
ing, continuing,  altering  or  renewing  any  body  politic  or 
corporate,"    while,    in    our    constitution^    the    restriction 
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extends  simply  to  the  power  of  the  legisktnre  to  "  pass "  an 
^*act  of  incorporation."  I  have  had  occasion  to  remark, 
that  the  restraint  imposed  is  unnsual,  and  cannot,  therefore, 
be  extended  to  a  case  not  warranted  by  the  words  of  the  con- 
stitntion.  To  pass  an  act  of  incorporation  is  one  thing ;  to 
alter  or  am^nd  an  act  of  incorporation  is  another,  and  a  dif- 
ferent thing.  The  fi-amers  of  the  constitution,  may  have 
thought  it  wise  to  require  two-thirds  of  the  members  of  each 
house  to  pass  an  act  of  incorporation,  but  unwise  to  extend 
the  restriction  so  far  as  to  require  a  vote  of  two-thirds  to 
alter  or  amend  such  act.  But  we  are  not  left  to  grope  our 
way  in  the  dark  on  this  subject. 

'  By  reference  to  page  180  of  the  journal  of  the  conven- 
tion, it  appears  that  the  following  provision  wajs  adopted, 
in  committee  of  the  whole,  by  the  convention :  "  The  legis- 
lature shall  pass  no  act  of  incorporation  unless  with  the 
assent  of  at  least  two-thirds  of  each  branch  thereof;  and 
every  act  of  incorporation  shall  contain  a  clause  reserving 
to  the  legislature  the  power  to  alter  or  repeal  it:  Pro- 
vided, that  it  shall  require  two-thirds  of  all  the  members 
elected  to  both  houses  to  repeal  any  such  act  of  incorpora- 
tion." It  is  manifest  from  this  provision,  that,  while  two- 
thirds  of  the  members  of  each  house  were  required  to 
repeal  an  act  of  incorporation,  a  mere  majority  was  sufR- 
cient  to  alter  it.  Subsequently,  the  provision  was  amended 
by  striking  out  all  after  the  word  "  thereof."  The  prac- 
tice of  the  legislature  under  the  restrictive  clause,  it  is 
believed,  has  been  consistent  with  the  constitution  as  it 
now  stands,  and  with  the  views  of  the  convention  expressed 
in  the  provision  above  quoted.  The  question  arose  in 
the  first  house  of  representatives  which  assembled  under 
the  constitution,  and  it  was  then  decided  that  the  restric- 
tion did  not  apply  to  bills  amendatory  of  existing  acts 
of  incorporation.  The  same  decision  v^as  made  by  me 
at  the  same  session,  while  speaker  of  the  house  of  repre- 
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sentatiyes,  and  sustained  bj  that  body.  What  the  pno> 
tiee  has  been  since  that  time,  I  have  not  had  the  leisorfr 
to  examine  into  and  detennine.  Whatever  that  practice 
may  have  been,  however,  I  think  it  too  clear  for  argument 
that  the  constitution  does  not  warrant  the  construction  con- 
tended for,  nor  was  it  intended  by  its  framers  that  the 
assent  of  two-thirds  of  each  house  should  be  necessary  to 
amend  an  act  of  incorporation.  It  may  be  stated  here  as  a 
fact,  that  the  amendatory  act  passed  the  house  of  represen- 
tatives by  a  vote  of  25  to  11,  and  the  senate  by  a  vote 
of  9  to  6. 

It  is  to  be  lamented  that  the  grave  question  we  are  now 
called  upon  to  decide,  was  not  presented  to  this  court  at 
an  earlier  period,  and  immediately  after  the  passage  of 
the  obnoxious  act  Our  decision  would  have  stayed  the 
torrent  which  has  swept  over  the  state  with  effects  so  deso- 
lating, and  preserved  individual  and  state  credit  from  the 
stigma  and  reproach  which  befell  both ;  and  I  r^ret  that 
the  question  has  now  been  forced  upon  our  notice,  satisfied, 
as  I  am,  that  the  public  interest,  under  existing  circum* 
stances,  would  be  best  promoted  by  sustaining  the  law. 

The  result  of  our  deliberation  then,  is,  that  so  much  of 
the  act  under  which  the  Bank  of  Niles  was  organized,  as 
purports  to  confer  corporate  rights  upon  the  associations 
organized  under  its  provisions,  is  unconstitutional  and  void ; 
and  that  the  demurrer  in  this  case  must  be  sustained. 

Kaitsom,  C.  J.,  and  Felch,  J.,  concurred  in  this  result, 
but  thought  that  the  question  of  whether,  under  the  consti- 
tution, the  legislature  had  power  to  alter  or  amend  an  act  of 
incorporation  by  a  mere  majority  vote,  as  held  by  Whipple, 
J.,  was  not  involved  in  this  case,  and  therefore,  on  this  point, 
they  declined  expressing  any  opinion. 

Goodwin,  J.,  not  having  heard  the  argument,  did  not  par* 
ticipate  in  the  dedsiotO. 

J)emurrer  sit^tmnsd. 
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Joy  ▼.  ThompsoiL 

A  Tertwl  promise  made  ainoe,  to  pay  a  simple  contract  debt  barred  by  the  statute  of 
limitations  before  the  Revised  Statutes  of  1838  took  effect,  wiU  not  reviye  the  cause 
of  action,  but  such  innomise  must  be  in  writing  as  required  by  section  18,  p.  078,  of 
the  Revised  Statutes,    (a) 

This  construction  of  the  statute  does  not  give  it  the  effect  of  violating  the  obligation 
of  contracts. 

This  action  was  originally  brought  by  Joy  against  Thomp- 
son, before  a  justice  of  the  peace,  February  24,  1843. 
The  declaration  was  in  (Msumjpsit  npon  a  promissory  note 
made  by  the  defendant,  May  1,  1822,  and  payable  on  the 
first  day  of  October,  in  the  same  year.  Pleas,  non-as8icmp- 
sUy  and  actio  nan  accrevit  infra  sex  anno8,  Keplication, 
that  the  defendant  did  promise,  etc.,  within  six  years.  On 
the  trial  the  plaintiff  proved  a  verbal  promise  to  pay  the 
note,  made  by  the  defendant  in  June,  1842.  The  defendant 
contended  that  this  was  insufficient,  and  that  since  the 
Eevised  Statutes  of  1838  took  effect,  the  promise,  in  order  to 
take  a  case  out  of  the  operation  of  the  statute  of  limkar 
tions,  must  be  in  writing.  The  justice  gave  judgment  for 
the  defendant.  Whereupon,  the  plaintiff  removed  the  cause 
into  Wayne  Circuit  Court  by  certiorari^  and  Justice 
Whipple,  then  presiding  in  the  Circuit  Court,  certified  the 
case  to  this  coart  for  its  opinion  upon  the  question  arising 
therein. 

JE  TayloTy  for  the  plaintiff. 

A.  HarviCj  for  the  defendant. 

Goodwin,  J.,  delivered  the  opinion  of  the  court 
The  simple  question  presented  by  this  case  is,   whether, 
since  the  Kevised  Statutes  came  into    operation,  a  verbal 
promise  will  revive  a  cause  of  action  upon  simple  contract, 

(a)  Same  principle:  Lastly  ▼.  Cramer,  3  Doug.,  807;  Campan  t.  Ghene,  1  Mich., 
4(KM10;  Hulbert  t.  Merriam,  8  Mich.,  144;  Perry  t.  Hepbume,  4  Kloh.,  106;  Stambaugb 
▼.  Snobttn,  88  Ulcb.,  SOO. 

Vol.  L  94  309 


374  CASES  IN  THE  SUPREME  COURT. 


Joy  V.  niompaoiL 


previoufily  barred  by  the  statute  of  limitations.  The  deter- 
mination of  this  question  depends,  mainly,  npon  the  construc- 
tion and  effect  to  be  given  to  the  different  sections  of  chap. 
"2,  title  6,  part  3,  of  the  Revised  Statutes,  entitled,  "  Of 
the  limitations  of  pei*sonal  actions,"  which  took  effect  Sep- 
tember 1,  1838. 

It  is  a  rule  of  interpretation,  in  construing  statutes,  that 
all  the  different  parts  are  to  be  taken  together,  as  well  as 
other  acts  in  pari  mcUeria^  in  ascertaining  the  intention  of 
the  legislature ;  and  that  effect,  if  it  can  be  done,  is  to  be 
given  to  every  part,  so  that  no  portion  of  it  shall  be  left 
inoperative.  And,  in  taking  the  different  sections  of  this 
chapter,  bearing  on  the  question,  I  have  had  no  difficulty  in 
arriving  at  what  was  the  intention  of  the  legislature. 

The  13th  section,  which  is  relied  on  by  the  plaintiff,  pro- 
vides that,  ^^  In  actions  of  debt  or  upon  the  case,  founded 
on  any  contract,  no  acknowledgment  or  promise  shaU 
be  evidence  of  a  new  or  continuing  contract,  whereby 
to  take  a  case  out  of  the  operation  of  the  provisions  of 
this  chapter,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  be  made  or  con- 
tained by  or  in  some  writing,  signed  by  the  party  to  be 
charged  thereby:"  R.  /SI,  578.  This  is,  in  its  language, 
broad  and  general.  In  the  27th  section  it  is  provided,  that, 
when  the  cause  or  right  of  action  shall  have  accrued  prior  to 
the  time  when  the  Revised  Statutes  were  to  take  effect,  ^Mt 
shall  not  be  affected  by  this  chapter,  but  all  such  causes  of 
action  shall  be  determined  agreeably  to  the  law  under 
which  the  right  of  action  accrued :"  R,  /S,  580.  This 
section,  which  is  also  very  broad,  it  is  contended,  exempts 
previously  existing  causes  of  action  from  the  operation  of 
the  before  recited  section,  as  well  as  the  residue  of  this 
chapter. 

The  25th  section  provides,  that  "  No  personal  action 
shall  be  maintained  which,  at   or  before  the  day  when  this 
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cliapter  shall  take  effect  as  law,  shall  have  been  barred 
by  the  statute  of  limitation  in  force  at  any  time  before 
that  day :"  H.  /S,  580.  This  provision,  eqaally  broad  with 
the  others  in  its  terms,  it  is  contended,  prevents  the  revival 
of  an  action  previously  barred,  by  any  new  promise  what- 
ever, whether  verbal  or  in  writing.  In  conjimction  with 
these  should  be  taken  into  consideration  the  3d  section  of 
the  repealing  act  {2i.  aX,  697),  which  provides  that,  when 
the  limitation  shall  have  begun  to  run,  ^and  the  same, 
or  any  similar  limitation,  is  prescribed  in  the  Bevised 
Statutes,  the  time  of  limitation  shall  continue  to  run,  and 
shall  have  the  like  effect,  as  if  the  whole  period  had 
begun  and  ended  under  the  operation  of  the  Eevised 
Statutes."  Taking  these  provisions  thus  far  together, 
there  would  seem  to  be  a  conflict,  especially  between  this 
last  provision  and  the  27th  section,  above  quoted.  Sut 
there  is  another  material  section  not  yet  quoted — ^the  24th 
— which  is  in  these  words:  "None  of  the  provisions  of 
this  chapter,  respecting  the  acknowledgment  of  debt,  or 
new  promise  to  pay  it,  shall  apply  to  any  such  acknowl- 
edgment or  promise,  made  before  the  provisions  of  this 
chapter  shall  take  effect  as  law ;  but  every  such  last  men- 
tioned acknowledgment  or  promise,  although  not  made  in 
writing,  shall  have  the  same  effect  as  if  no  provision  relat- 
ing thereto  had  been  herein  contained:"  Ji.  S.j  579.  This 
section  seems  to  me  to  be  a  key  to  the  whole,  and  to  show 
that  it  was  the  intention  of  the  legislature  in  all  these 
provisions,  and  that  such  is  their  true  construction,  that 
where  causes  of  action  had  been  barred  by  previously  existing 
statutes,  they  should  not  be  revived  by  their  repeal,  or  a 
change  in  the  Eevised  Statutes  of  the  period  of  limita- 
tion ;  that,  as  to  the  period  of  limitation,  they  should  be 
governed  by  the  previously  existing  laws ;  and  that^  by  the 
13th  and  24th  sections,  a  new  rule  of  evidence  is  fur- 
nished as  to  a  new  promise,    which  should    prevent   the 
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operation  of  the  statate  in  reference  to  previous  contracts^ 
whether  continuing  or  abeady  barred,  by  which  snch  con* 
tracts  must  be  evidenced  in  writing,  signed  by  the  party 
to  be  charged.  K  this  is  not  the  correct  construction  in 
this  particnlar,  then  certainly  there  would  be  great  reason 
for  the  position  that  the  25th  section  prevents  the  renewal 
of  a  cause  of  action,  already  barred,  in  any  manner  what- 
ever ;  for,  otherwise,  the  incongruous  result  would  follow, 
that  a  cause  of  action  upon  which  the  statute  had  partly  ron^ 
could  be  subsequently  kept  alive  only  by  a  promise  in 
writing,  while  the  older  one,  already  barred,  could  be 
revived  by  a  verbal  one.  And  yet  I  cannot  conclude  that 
the  legislature  intended  to  give  so  extensive  an  operation 
to  the  25th  section.  For,  by  the  general  law,  a  new  prom- 
ise or  agreement  to  pay  the  old  debt  barred  by  the  statute, 
constitutes  a  new  contract,  of  which  the  old  debt  and  the 
moral  obligation  to  pay  it,  when  not  paid,  make  the  con- 
sideration ;  and  it  could  not  have  been  intended  to  prevent 
such  new  contract  To  require  that  it,  as  well  as  any 
promise  to  continue  an  existing  cause  of  action  beyond  the 
statutory  period,  should  be  in  writing,  appears  to  be  what 
they  designed. 

The  act  of  March  6th,  1843  {S.  Z.  1843,  p.  43),  which 
has  been  alluded  to,  has  not,  that  I  can  perceive,  any  dis- 
tinct bearing  on  the  question.  Its  provisions  are  not 
stronger  than  that  of  the  27th  chapter  under  considera- 
tion. The  third  section,  mentioned  in  it,  of  the  act  to  repeal 
the  acts  consolidated  in  the  Eevised  Statutes,  refers  only 
to  causes  of  action  upon  which  the  statute  had  com- 
menced running  and  had  not  fully  run ;  and  the  chapter 
first  mentioned  in  it,  is  that  which  prescribes  the  limitation 
of  actions  in  respect  to  real  estate.  Its  language  in  one  par- 
ticular varies  materially  from  that  of  the  Revised  Statutes ; 
and  this,  with  the  history  of  the  statutes  of  limitations, 
will  show  more  fully  its  intent.     It  provides  that  the  seo- 
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tionB  referred  to  shall  be  so  construed,  that  causes  of  action 
existing  anterior  to  the  Bevised  Statutes,  ^^  shall  be 
governed  and  determined  by  the  several  statutes  of  limi- 
tations theretofore  in  force  applicable  thereto.'*^  The  8th  sec- 
tion of  chapter  1,  as  well  as  the  27th  section  of  chapter 
2,  provided  that  they  should  be  governed  by  the  law  ^'  under 
which  the  right  of  action  accrued."  The  first  statute  of 
limitations  was  passed  May  15th,  1820,  and  was  pro- 
spective, embracing  only  future  rights  of  action.  This  is 
the  same  found  in  the  statutes  of  1827  and  1833,  and  eon> 
tinned  without  change  until  the  revision  of  1838,  except 
as  directly  mentioned.  On  November  5th,  1829,  the  legis- 
lative coxmcil  passed  an  act,  that  real  and  possessory 
actions,  for  causes  then  existing,  should  be  brought  in  ten 
years  from  that  period,  or  be  barred ;  and  personal  actions, 
for  causes  which  accrued  prior  to  May  16th,  1820  (when 
the  general  statute  came  into  effect),  in  four  years  from 
that  period.  These  were  manifestly  to  quiet  all  claims 
and  demands  prior  to  the  limitation  act  of  May,  1820,  as 
well  as  to  abridge  the  period  for  enforcing  then  existing 
claims  to  real  estate,  and  thus  to  insure  repose  in  regard 
to  both.  By  the  Revised  Statutes,  this  act  was  repealed 
by  its  title ;  and,  by  a  literal  construction  of  the  language 
in  the  chapter  referred  to,  "  the  law  under  which  the  right 
of  action  accrued,"  the  causes  of  action  anterior  to  May 
16th  1820,  would  be  excluded,  as  well  as  all  the  others 
embraced  in  the  act  of  November  5th,  1829 ;  and  thus  a 
class  of  stale  claims  revived  in  respect  to  real  estate, 
which,  by  the  general  scope  and  objects  of  the  statute, 
were  not  designed  to  be  revived. 

The  language  of  the  declaratory  act,  "the  several 
statutes  of  limitations  in  this  state  theretofore  in  force  in 
this  state,  applicable  to,"  etc.,  would  save  this  consequence. 
And  such  appears  to  me  on  the  face  of  it  to  be  its  intent, 
well  as  to  remove  the  ambiguity  created  by  the  3d  sec- 
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tion  of  the  act  to  repeal  the  acts  revised  and  consolidated 
in  the  Eevised  Statutes,  in  reference  to  the  period  of  limi- 
tation, where  the  pre-existing  statute  had  partly  and  not 
entirely  ran,  when  tlie  Bevisod  Statutes  took  effect. 

But  it  is  insisted  that  the  statute,  thus  construed,  impairs 
the  obligation  of  contracts ;  and  the  case  of  JBronson  v. 
Km&ie^  1  Howard  XT.  S.  i?.,  311,  is  relied  on  to  show 
that  it  cannot  constitutionally  have  this  effect  Being,  a» 
I  have  stated,  but  a  new  and  prospective  rule  of  evidence^ 
I  cannot  perceive  how  that  case,  or  the  constitutional  pro- 
vision urged,  is  applicable.  When  the  Bevised  Statutes 
took  effect,  this  note,  being  barred,  had  no  legal  obliga- 
tion. The  legal  remedy  was  gone ;  and,  if  any  obligation 
remained,  it  was  only  in  foro  canscientim.  It  could  only 
thereafter  have  legal  force  and  effect  by  a  new  contract  or 
promise,  of  which  it  might  be  the  consideration.  Thus 
only  could  any  legal  obligation  be  revived  in  respect  to  it. 
The  legislature,  then,  only  provided  that  this  new  future 
contract,  or  promise,  should  be  evidenced  by  writing,  as  in 
several  cases  of  contracts  embraced  in  the  statute  of  frauds. 
"So  existing  legal  right  is  affected,  or  legal  obligation 
impaired.  Weare,  then,  of  opinion  that  the  judgment 
below  should  be  affirmed,  and  that  it  should  so  be  certified 
to  the  Circuit  Court  for  the  county  of  Wayne. 

Judgment  affirmed. 
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On  demuirer  to  a  declaration  upon  a  oontmct  made  in  the  atate  of  New  York,  and 
spedtjing  no  particular  place  of  performance.  Held^  that  the  court  would  not 
take  Judicial  oogniaanoe  of  a  law  of  New  York,  which,  applied  to  the  contract, 
would  render  it  roid;  but  that  the  defendant,  in  order  to  arafl  >»<tniy>if  of  gych  law, 
must,  upon  a  proper  iam»e,  prove  it  as  a  fact  to  the  court;  and  that^  until  this  was 
done,  the  court  would  test  the  validity  of  the  oontraot  by  the  laws  of  this  state,   (a) 

A,  being  indebted  to  B,  transfisrred  to  him,  in  part  payment  of  such  indebtedness,  the 
note  of  C,  and  indorsed  on  the  back  thereof  a  written  guaranty  of  its  payment. 
Held,  that  the  guaranty  was  an  original  undertaking,  founded  upon  a  new  and 
sufficient  consideration,  and  therefore  not  within  the  statute  of  frauds,    (b) 

Held,  Also,  that  it  was  not  essential  to  the  validity  of  the  guaranty  that  the  considera- 
tion should  be  expressed  therein;  but  that  the  same  might  be  proved  by  parol; 
and  this,  notwithstanding  the  guaran^  was  expressed  to  be  ** for  value  reoefved.**^ 

Case  certified  from  Eaton  Oircnit  Court,  by  the  Hon. 
CiLAS.  "W.  Whipplb,  presiding  judge.  This  waa  an  action 
of  asstmipsit  upon  the  defendant's  guai*ant7  of  payment 
of  a  promissory  note  for  $300,  made  by  0.  B.  Dunbar, 
December  10,  1836,  payable  to  the  defendant  or  bearer, 
two  years  from  the  first  day  of  May  (then)  next.  The 
declaration  alleged,  that,  on  the  16th  day  of  January, 
1837,  at  Varysburgh,  in  the  county  of  Genesee,  in  the 
state  of  New  York,  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  $600,  and  in  consideration  of  such 
indebtedness,  and  that  the  plaintiff  at  the  special  instance 
and  request  of  the  defendant,  would  receive  in  payment, 
upon  his  said  debt  of  $600,  the  said  promissory  note,  to  the 
amount  of  $300,  did  then  and  there  guaranty  the  pay- 
ment of  said  note,  in  writing  on  the  back  thereof,  in 
the  words  following  to  wit,  "  For  value  received  I  do 
liereby  guaranty  the  payment  of  the  within  note  to  Henry 

(a)  Principle  affirmed:  High,  appellant,  2  Doug.,  615;  Crane  v.  Hardy,  1  IClch,,  67. 
But  there  is  no  presumption  that  the  statutes  of  other  states  are  the  same  as  oun, 
Kermott  v.  Ayer,  11  Mich.,  181;  People  v.  Lambert,  6  Mich.,  863;  Ellis  v.  Mazon,  10 
Mi<^.,  186;  or  that  •  transaction  valid  under  our  laws  is  invalid  elsewhere:  Worthing- 
ton  V.  Hanna,  83  Mich.,  585. 

(b)  See  Tinker  v.  McCauley,  3  Mich.,  19S. 
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Jones  or  bearer.    Vari/shnrghy  Jan.  16, 1837.    C.  S.  Palmkr." 
To  tills  declaration  there  was  a  oreneral  demurrer. 


O' 


Farrwnd  cfe  JEKgby^  in  support  of  the  demurrer. 
James  W,  Gordon  and  J.  TT.  Burchoflrdy  oantra. 

Felgh,  J.,  delivered  the  opinion  of  the  court. 

The  questions  raised  by  the  demurrer  in  tliis  case  are: 
1.  Is  the  agreement  contained  in  the  guaranty  within  the 
statute  of  frauds?  2.  Is  the  consideration  sufficiently 
expressed  therein  % 

Preliminary  to  the  determination  of  these  questions,  it 
l:)ecomes  necessary  to  inquire  by  what  law  the  validity  of 
the  instrument,  as  affected  by  the  statute  of  frauds,  is  gov- 
erned. The  defendant  claims  that  it  is  the  law  of  New 
York.  From  the  declaration  it  appears  that  the  guaranty 
set  forth  was  made,  and  the  consideration  for  it  was  received 
in  New  York,  and  that  no  particular  place  of  performance 
was  specified.  No  principle  is  better  settled  than  that  the 
lex  loci  contractits  governs  in  such  a  case,  as  to  the  validity 
of  the  contract.  If  not  valid  in  New  York,  it  would  not 
be  enforced  here :  SheriU  v,  Hopkins^  1  Cow.^  103 ; 
Starj/s  Confl.  Laws^  223,  263.  But,  in  order  to  avail  him- 
self of  this  invalidity,  it  is  necessary  that  the  defendant 
should  prove  to  the  court  the  law  of  New  York,  which 
rendered  the  contract  invalid ;  and  until  this  is  proved,  the 
court  will  test  the  validity  of  the  instrument  by  the  lexfori^ 
the  law  of  Michigan :  SheriU  v.  Hopkins^  1  Cbw.,  103 ; 
Thomas  V,  Jiobitison,  3  Wend.y  267 ;  Holmes  v,  Brough- 
to7i^  10  Wend.y  75 ;  Lincoln  v.  BateUe^  6  Wend.,  475 ; 
FraTices  v.  Ocean  Insurance  Go,^  '6  Gow,^  429;  Story's 
Confl.  La/ws^  257,  and  cases  above  cited.  The  demurrer 
to  the  declai*ation  admits  the  contract  to  have  been  made 
ill  New  York,  but  the  law  of  that  state  which,  it  is 
alleged,  affects  its  validity,  not  being  set  forth  in  the  declar- 
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ation,  is  not  admitted;  neither  can  it,  under  the  demur- 
rer, be  a  subject  of  proof  before  the  court.  If  the  defend- 
ant had  intended  to  rely  upon  a  supposed  invalidity  of  the 
contract,  depending  upon  some  law  of  New  York,  instead 
of  demurring,  he  should  have  pleaded  to  the  declaration, 
and  thus  have  placed  himself  in  a  position  to  have  given 
evidence  of  it  on  a  trial  before  a  court  and  jury.  Although 
we  are  aware  that  the  law  of  New  York  differs  from  our 
own,  in  respect  to  the  considemtion  required  to  be  expressed 
in  an  agreement  to  answer  for  the  debt  or  default  of 
another,  yet,  under  the  pleadings  in  this  case,  its  provisions 
cannot  be  regarded  in  the  decision. 

Is  the  contract  declared  upon  within  the  statute  of 
fi'auds?  If  so,  it  comes  within  the  description  Used  in 
that  statute,  of  a  '^  special  promise  to  answer  for  the  debt, 
default,  or  miscaiTiage  of  another  person."  The  promis- 
sory note,  on  which  the  defendant's  guaranty  is  indorsed, 
is  the  debt  of  C.  B.  Dunbar,  the  maker.  The  guaranty  is 
an  undertaking  to  pay  it  if  the  maker  does  not.  If  nothing 
f  ui-ther  were  disclosed  in  the  declaration,  it  might  well  be 
deemed  an  undertaking  to  pay  the  debt  of  Dunbar.  But 
the  declaration  alleges  that  the  defendant  was  indebted 
to  the  plaintiff,  and,  to  satisfy  such  indebtedness  pro  tanto, 
transferred  to  him  the  note  of  Dunbar,  his  own  debtor,  and 
promised  to  guai'anty  its  payment.  The  consideration  for 
such  promise  was  the  discharge  by  the  plaintiff  of  a  por- 
tion of  the  defendant's  indebtedness  to  him.  It  was  in 
fact  a  promise  by  the  defendant  to  pay  his  own  debt,  and 
not  the  debt  of  another.  The  transaction  gave  to  the 
plaintiff  the  additional  security  of  the  liability  of  the 
maker  of  the  note,  but  he  stiU  retained  the  undertaking  of 
the  defendant  to  pay  the  debt,  if  the  maker  failed  to  do 
so.  Suppose  such  failure  had  happened,  and  the  defendant 
is  made  to  pay;  he  would  do  nothing  more  than  to  pay 
his  own  debt  to  his  original  creditor.     It  would   not   be   a 
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payment  for  the  maker  of  the  note,  nor  would  it  in  any 
manner  affect  his  liability  thereon.  Suppose,  instead  of 
transferring  the  note  to  the  plaintiff  with  the  guaranty 
thereon,  the  defendant  had  delivered  to  him  certain  per- 
sonal property,  with  power  to  sell  the  same,  and  apply 
the  proceeds  towards  the  payment  of  the  amonnt  due 
him ;  and  had  at  the  same  time  given  a  written  guaranty 
that  the  property  should  command  the  amount,  by  sale  in 
six  months,  or,  if  not,  that  he  would  pay  the  same.  Tliis 
wonld  be  an  original  undertaking  by  the  promisor  to  pay 
his  own  debt  to  his  creditor,  if  the  money  was  not  obtained 
for  the  property.  Yet  it  is  difficult  to  see  how  such  a  case 
differs  essentially  from  the  one  before  us.  In  the  present 
case,  the  security  was  the  note,  but  the  promise  of  the 
defendant  was  to  pay  the  amount  due  from  him  to  his 
creditor,  if  it  was  not  received  on  the  note  when  it  became 
due.  In  Leonard  v,  Vrederiburgh^  8  Johns,^  29,  the 
court  say,  that  "  if  the  promise  to  pay  the  debt  of  another 
be  foimded  on  a  new  and  distinct  consideration,  inde- 
pendent of  the  debt,  and  moving  between  the  parties  to 
the  new  promise,  it  is  not  a  case  within  the  statute.  It 
is  considered  in  the  light  of  a  new  promise."  See  also 
Skelton  v,  Brewster^  8  Johns,^  376 ;  Myers  v.  Mor%e^  15 
/rf.,  425 ;  Gold  v.  PhiUipSj  10  Id,j  412 ;  Slingerland  v. 
Morsey  7  Id.^  463  ;  Farley  v.  Cleveland^  4  Cow.y  432.  In 
Chitty  on  Bills,  274,  in  treating  upon  the  subject  of  guar- 
anties, it  is  stated  that,  when  the  party  himself  is  benefited 
by  the  transfer,  it  should  seem  that  even  his  verbal  promise 
wonld  be  valid ;  but  when  the  engagement  would  be  collat- 
eral, and  within  the  meaning  of  the  statute  against  frauds^ 
it  mnst  be  in  writing :  Dewolf  v.  Rahaud,  1  Pet,,  476 ; 
Towrdey  v.  SumraU,  2  Pet.,  182  ;  Dearborn  v.  Park,  5 
Greenl.y  81 ;  1  Saund.,  211,  n.  2.  All  these  cases 
recognize  the  doctrine  that,  when  the  promise  is 
made    upon   some  new  consideration   sufficient    in  law  to 
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support  it,  though  it  be  in  effect  to  answer  for  another 
person,  it  is  considered  an  original  promise,  and  not  within 
the  statute  of  frauds.  The  case  made  by  the  declaration  is 
clearlj  of  that  character. 

The  guaranty  not  being  within  the  statute  of  frauds,  it 
only  remains  to  inquire  whether  the  consideration  is  suffi- 
ciently expressed  therein  to  sustain  the  plaintiff's  declara- 
tion. The  guaranty  is  expressed  to  be  "  for  value  received,'* 
without  stating  what  was  the  value  received,  which  con- 
stituted the  consideration  of  the  undertaking.  The  declar- 
ation sets  forth  specifically  what  was  the  consideration. 
It  shows  a  good  cause  of  action,  unless  some  rule  of 
law  forbids  parol  evidence  of  the  consideration  of  a 
written  promise.  The  case  of  Wain  v.  Walters,  6  JSast.y 
10,  decided  that  the  consideration  must  be  expressed 
in  a  written  agreement  or  promise  coming  within  the 
statute  of  frauds.  This,  and  the  subsequent  decisions  to 
the  same  effect,  go  upon  the  ground  merely  that  the  statute 
of  frauds  required  that  the  consideration  should  be  stated 
in  the  agreement;  and  they  impliedly  admit,  that,  as  to 
agreements  not  coming  within  the  purview  of  the  statute^ 
tko  rule  would  be  otherwise :  Leonard  v.  Yrederiburghy 
before  cited,  expressly  decides  the  point,  and,  in  Dewolf 
V,  Rabavd,  1  Pet.y  476,  is  referred  to  by  the  Supreme 
Court  of  the  United  States,  as  settling  the  question  in 
New  York ;  the  couii;  adding,  that  it  seems  to  be  a  reason- 
able doctrine,  founded  in  good  sense  and  convenience,, 
and  tending  rather  to  suppress  than  encourage  fraud  : 
NeUon  v.  Dubois^  13  Johns.,  175  ;  Bailey  v.  JFreeman,  11 
Johns.,  221 ;  Wheelwright  v.  Moore,  1  BalPs  S.  C.  R.,  201. 
The  words  "value  received,"  contained  in  the  guaranty, 
cannot  have  the  effect  to  exclude  extraneous  proof  of  the 
consideration.  Such  proof  does  not  contradict  or  vaiy 
the  import  of  these  words  in  the  instrument.  It  merely 
shows  in  what  the  value  consisted.    I  am  not  aware  of 
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■any  rale  of  law  which  excludes  such  eTidence,    and  the 

^nthorities  above  cited  show  clearly  that  it  is  admissible. 

The  declaration  is   sufficient,  and  the  demurrer  should 

be  overruled;    and  it  must  be  so  certified   to  the  Circuit 

Court 

Demurrer  overruled. 


Wight  T.  Warner  and  another. 

Inferior  Jmtodictioiia,  not  prooeedlng  accoitUiig  to  the  coune  of  tbe  oommon  law.  an 
confined  itiictly  to  the  Mitbority  conferred  upon  them,    (a) 

The  facts  neoeauuy  to  give  them  jurisdiction  must  appear  affirmativelj  in  their  pro- 
ceedings, and  cannot  be  presumed;  but  Jurisdiction  being  acquired,  it  will  be  pre- 
sumed to  haTe  been  lightfuUx  exercised,  unless  the  contrary  appears  bj  error 
aflSrmatirely  shown,    fa) 

The  return  of  a  Justice  of  the  peace  to  a  certiorari  showed  that  the  suit  was  cMn- 
menced  by  writ  of  attachment,  but  it  did  not  appear  therefrom  that  any  afildaTit 
was  filed,  or  any  bond  executed,  as  required  by  the  statute,  before  the  writ  was 
issued.  Hdd,  that  these  facts  could  not  be  presumed,  as  they  were  necessary  to 
give  the  Justice  Jurisdiction  in  the  case,  and  that  the  Judgment  of  the  Justice  for 
the  plaintiff  must,  therefore,  be  rerersed.  (6) 

Where  a  writ  of  error  brings  before  this  court  the  record  of  the  Circuit  Court,  in  a 
case  brought  before  that  court  by  certiorari  to  a  Justioe  of  the  peace,  this  court  has 
uo  power  to  require  a  further  return  of  the  Justice  to  the  certiorarL 

Error  to  Wayne  Circuit  Court.  This  suit  was  origi- 
nally brought  by  Wight,  against  Warner  and  another, 
before  a  justice  of  the  peace,  who  rendered  judgment  for 
the  plaintiff,  which  was  reversed  by  the  Circuit  Court  on 
the  j^moval  of  the  cause  to  tliat  court  by  certiora/ri.  As 
appeared  by  the  return  of  the  justice  to  the  certiorari^  the 
fiuit   was   commenced  by  attachment,  issued  on  the  13th, 

(a)  Principle  affirmed  and  applied  in  Clark  t.  Holmes,  po9t^  800;  Spear  r.  Carter,  1 
3fich.,  19;  Wilson  v.  Davis,  ibid.,  156;  Shadbolt  v.  Bronson,  Ibid.^  86;  Chandler  t.  Nash, 
«  Hich.,  409;  EllioU  v.  Dudley,  8  Mich.,  62;  Piatt  ▼.  Stewart,  10  Ktch.,  960;  Bush  v. 
Dunham,  4  Mich.,  339;  Brsran  r.  Smith,  10  Mich.,  880;  Merrill  r.  Montgomery,  8S 
Mich.,  74;  Weimar  t.  Bunbury,  80  Mich.,  801,  819;  Hartford  Fire  Ins.  Co.  r.  Owen,  30 
Mich.,  441.  See  Wall  t.  Trumbull,  16  Mich.,  8S8, 885,  M9;  Pahner  T.  Oakley,  8  Dou^.,  431 

ib)    See  Goodrioh  v.  Burdick,  86  Mich.,  80^ 
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and  retnmable  on  the  20th  of  August,  1841,  by  virtne  of 
which  a  bam,  the  property  of  the  defendant  Warner,  wa& 
seized,  and  the  defendants  were  smnmoned  to  answer  the 
plainti^  m  a  plea  of  debt.  It  did  not  appear  from  the 
return  whether  any  bond  was  executed,  or  any  affidavit  was- 
filed,  as  required  by  the  statute  {S.  L.  1841,  p.  85,  §  18,. 
p,  83,  §  12),  before  the  attachment  was  issued.  Kone 
i^ere  returned,  nor  was  the  attachment,  or  the  return 
thereto  showing  the  manner  of  its  service,  set  forth.  Sut 
the  return  of  the  justice  stated  that,  on  the  return  day  of 
the  writ,  the  defendants  appeared  before  him  and  moved 
to  dismiss  the  proceedings  for  want  of  jurisdiction  and  for 
irregularity,  and  objected :  1.  That  no  affidavit  was  filed 
authorizing  the  attachment ;  the  affidavit  having  been  sub- 
scribed by  the  plaintiff,  and  he  having  sworn  that  it  con- 
tained the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  but  the  justice  not  having  at  the  time  signed  the 
jurat.  2.  That  the  affidavit  was  not  in  compliance  with 
the  statute.  3.  That  the  attachment  had  not,  as  appeared 
by  the  return  thereto,  been  served  in  the  manner  pro^ 
vided  by  the  statute.  4.  That  the  statute  only  author- 
ized proceedings  against  garnishees.  The  justice  over- 
ruled the  motion,  and  the  defendants  now  contend  that 
the  decision  of  the  justice  was  erroneous,  and  that  the 
judgment  of  the  Circuit  Court  ought  not,  therefore,  to  be 
reversed,  and  that  of  the  justice  affirmed,  as  claimed  by 
the  plaintiff. 

H*  H.  EmrrumSj  for  the  plaintiff. 

Yarn,  Dyke  c6  Harringion,^  for  the  defendants. 

GooDwm,  J.,  delivered  the  opinion  of  the  court 
By  the    justice's  act  of   1841,  it  was    necessary  that  ai^ 
affidavit  should  be  filed,  prior    to  the  issuing   an  attach- 
ment,   showing  a  case  within    its    provisions,    and   also  & 
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bond   {S.  Z.  1841,  j>.  83,  §  12,  j>.  85,  §  18) ;  and  such  was 

ft 

the  case  under  the  provisions  of  the  Kevised  Statutes. 

All  we  find  in  the  return  in  regard  to  the  affidavit,  is 
what  is  stated  in  the  defendants'  motion  making  the  objec- 
tions that  no  jurat  was  signed,  and  that  the  contents  of  t)ie 
affidavit  were  insufficient.  It  is  insisted  by  the  coun- 
sel for  the  defendants,  that  all  the  facts  necessary  to 
give  the  justice  jurisdiction,  must  appear  affirmatively 
from  his  return  in  order  to  sustain  the  proceedings.  The 
plaintifP,  on  the  other  hand,  contends  that  error  most 
appear  affirmatively,  and  that  the  court  will  presume  all 
right  in  favor  of  the  judgment,  imless  the  contrary  be 
shown. 

In  Jones  et  al.  v.  Heedy  1  Johns.  Ca8.y  20,  it  is  laid  down, 
that,  ^^  It  is  a  dear  and  salutary  principle,  that  inferior  jarifr- 
dictions,*  not  proceeding  according  to  the  course  of  the 
common  law,  are  confined  strictly  to  the  authority  given 
them.  They  can  take  nothing  by  implication,  but  must 
show  the  power  expressly  given  them  in  every  instance. 
The  sound  rule  of  construction  in  respect  to  the  courts  of 
justices  of  the  peace,  is  to  be  liberal  in  reviewing  their 
proceedings  as  far  as  respects  regularity  and  form,  and 
strict  in  holding  them  to  the  exact  limits  of  jurisdiction  pre- 
scribed by  the  statute."  See,  also,  1  Caine,  593,  594. 
The  principle  first  above  stated  is  that  which  is  generally 
applied  to  the  construction  of  statutes  conferring  special 
powers,  and  is  found  in  all  the  cases  of  this  class  in  the 
books.  The  latter  is  the  general  rule  applied  in  reviewing 
the  proceedings  of  special  inferior  jurisdictions,  and  espe- 
cially of  justices  of  the  peace  in  civil  as  well  as  criminal 
cases.  When  the  facts  upon  which  they  assume  to  exer- 
cise jurisdiction  are  given,  the  rule  as  to  holding  them 
strictly  within  the  limits  of  the  power  expressly  conferred, 
is  strictly  applied.  The  only  question  is  whether,  when 
these  facts  are  not  fully  given,  they  are  to  be  presumed, 
ass 
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and  the  court,  in  reviewing  their  proceedings  is  to  intend 
that  those  existed  necessary  to  give  them  jurisdiction,  until 
the  contrary  be  affirmatively  shown,  as,  in  this  case,  that 
there  was  a  regular  affidavit,  showing  a  case  for  an  attach- 
ment within  the  statute,  and  a  bond.  As  to  this,  it  appears 
to  be  the  general  rule  applicable  to  all  inferior  jurisdictions 
acting  sunmiarily,  and  not  according  to  the  course  of  the 
conmion  law,  that  their  jurisdiction  must  affirmatively 
appear ;  that,  in  the  absence  of  the  facts  necessary  to  give 
them  jurisdiction,  they  cannot  be  presumed,  and  that, 
when  they  have,  by  a  compliance  with  the  provisions  of 
the  statute,  acquired  jurisdiction,  then  their  proceedings 
subsequently  are  to  be  construed  liberally  in  respect  to 
i-egularity  and  form,  and  error  not  to  be  presumed  unless 
made  affirmatively  to  appear. 

In  Powers  v.  The  People^  4  Johna.y  292,  upon  certiorari 
to  a  court  of  special  sessions,  the  court,  in  giving  their 
opinion,  say:  " The  principal  objection,  is,  that  the  record 
does  not  show^  sufficient  to  give  the  justices  jurisdiction." 
And  in  conclusion  :  ^^  It  is  a  salutary  rule  with  respect  to 
inferior  courts,  that  the  cause  of  which  they  take  cognizance 
should  appear  to  be  within  their  jurisdiction."  The  con- 
viction was  quashed  on  two  objections  of  this  character.  See 
also.  The  People  v.  MiUery  14  Johne.^  371. 

Suppose  an  action  of  tresspass  against  the  justice  and 
plaintiff  in  the  attachment  in  this  case,  and  the  defendants 
should  set  up  a  justification  by  plea  or  notice,  and  no  more 
should  appear  therein  than  appears  on  the  return  in  this 
case;  woidd  the  justification  be  good?  Or,  on  the  con- 
trary, would  they  not  be  held  trespassers  notwithstanding  ? 
I  think  the  latter.  Suppose  a  sale  of  the  property  to  the 
plaintiff,  and  in  an  action  in  which  the  title  should  come 
in  questioil,  these  proceedings  were  set  up  by  the  plaintiff 
as  its  foundation,  and  no  more  should  be  shown  than 
appears  on  this  return.    Would  tlie  title  be  supported  ?    Or, 
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would  not,  on  the  contrary,  the  proceedings  be  held  wholly 
void,  and  the  title  wholly  nngnpported  ?  I  think  the  latter. 
See  Voahurgh  v.  Wdch^  11  Johns,^  175;  Adiins  v. 
Brewer  et  al.,  3  Cow.y  206 ;  both  actions  of  trespass  in  cases 
of  attachment  issued  by  justices. 

In  Morse  v,  JameSy  Willes,  122,  128,  which  was  an 
action  of  trespass,  and  justification  under  process  of  an 
inferior  court,  on  demurrer  to  the  plea,  Chief  Justice 
Willes  remarks :  "  Nothing  is  to  be  presumed  in  favor  of 
an  inferior  limited  jurisdiction,  but  what  is  particularly 
set  forth."  And  Johnson,  J.,  in  Shivers  v.  Willson^  5  Harr. 
dk  Johns,y  130,  observed  that,  "  No  principle  of  law  is 
more  evident,  than  that  when  a  limited  jurisdiction  has  a 
course  prescribed  by  statute,  that  must  be  pursued,  and 
so  appear  on  the  face  of  the  proceedings."  In  Thatcher 
V.  PoweU,  5  Pet  Cond,,  28,  6  Wheat,,  128,  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court,  says: 
"In  summary  proceedings  where  the  court  exercises  an 
extraordinary  power,  under  a  special  statute  prescrib- 
ing its  course,  we  think  that  course  ought  to  be  exactly 
observed;  and  those  facts,  especially,  whieli  give  jurisdic- 
tion, ought  to  appear  in  order  to  show  that  its  proceed- 
ings are  coram  yvdice^  In  6  Wend.,  566,  Chief  Jus- 
tice Savage,  in  speaking  of  the  certiorari  at  common  law 
to  review  the  proceedings  of  inferior  jurisdictions,  after 
stating  that  in  such  cases,  independent  of  statutory  pro- 
visions, it  does  not  extend  to  an  examination  of  their 
decisions  on  questions  of  fact,  says:  "It  may  be,  and 
indeed  is  necessary  for  them  in  their  returns  to  state  sudi 
facts  as  are  necessary  to  show  their  jurisdiction."  And 
again  :  "  In  pleading,  so  much  of  the  proceedings  of  all 
inferior  jurisdictions  must  be  stated,  as  will  show  their  juris- 
diction ;  so  in  making  a  record  of  them,  which  must  con- 
tain a  true  history  of  the  proceedings  of  the  court  or 
tribunal  itself,  it  should  be  shown  that  it  acted  in  a  case 
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where  it  had  jurisdiction."  In  this  case,  if  a  record  were 
made  of  the  proceedings  before  the  justice,  the  affidavit^ 
which  was  the  foundation  of  the  whole,  would  appear  in  it» 
I  fully  recognize  the  principle  insisted  upon  by  the  plain- 
tiffs counsel,  that  error  must  appear  affirmatively  from  the 
facts  in  the  return,  and  we  have  had  frequent  occasions  ix> 
refer  to  and  apply  it.  As  to  all  matters  which  are  error^ 
strictly  speaking,  the  principle  applies  and  should  be  strictly 
adhered  to.  But  I  apprehend  there  is  a  very  material  dis- 
tinction between  what  are  errors,  merely,  and  what  are 
defects  of  jurisdiction.  What  is  necessary  to  give  jurisdic- 
tion must  fully  appear;  when  that  is  acquired,  it  will  be 
presumed  to  have  been  riishtly  exercised,  unless  the  contrary 

All  the  cases  cited  from  the  New  York  reports  by  the 
plaintifPs  counsel  upon  this  point,  are  cases  where  no  ques- 
tion of  jurisdiction  arose,  but  the  errors  alleged  were  in 
the  subsequent  proceedings,  jurisdiction  having  been  fully 
acquired  ;  and  they  do  not  conflict  with  the  other  cases 
from  the  same  state  where  the  principle  as  above  stated 
in  reference  to  jurisdiction,  seems  to  be  manifestly  recog- 
nized. 

In  this  case  .no  affidavit  was  returned;  and  it  does  not 
appear  from  the  justice's  return  that  there  was  one;  and 
if  we  take  the  motion  to  quash  the  attachment  as  it  stands 
in  the  return,  it  appears  from  it,  that  there  was  a  paper 
signed  by  the  party  and  sworn  to,  but  the  jurat  not  signed, 
and  its  contents,  as  alleged,  not  sufficient  to  warrant  the 
attachment.  Nor  does  it  appear  that  any  such  bond  was 
giyen  as  is  required  by  the  statute  as  a  prerequisite  to  the 
attachment.  It  seems  to  me,  therefore,  that  for  the  reasons 
aboTe  stated,  the  judgment  of  the  Circuit  Court  reversing 
that  of  the  justice,  must  be  affirmed. 

If  the  certiorari  had  issued  from  this  court  to  the  justice,. 
we  might,  in  support  of  the  judgment  and  of  justice,  yet 
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require  a  further  return  under  our  general  powers ;  but  this 
is  a  writ  of  error  to  the  Circuit  Court,  and  we  act  on  the 
record  from  that  court  only ;  and,  though  that  court  might 
have  80  done,  yet,  as  the  case  comes  to  us,  it  is  beyond  our 
powers. 

It  was  said  that  if  the  return  was  imperfect,  the  party 
who  brought  the  certiorari  might  have  procured  a  further 
return  to  show  the  defects  or  errors,  if  any.  But  he  was 
at  liberty  to  rely  upon  it  as  it  was ;  and  it  was  equally  in 
the  power  of  the  party  who  obtained  the  judgment,  to  pro- 
cure, with  the  aid  of  the  court  below,  a  return  of  the  pro- 
ceedings, if  they  existed,  which  would  show  the  jurisdiction, 

and  go  to  support  the  judgment 

JudgmetU  affirfned. 


Elijah  dark  v.  Oiman  Holmefl, 

Inferior  oonrts  of  qMdal  and  limited  jmiadicUoii,  are  eonflDedstiicUj  to  tbe  powen 
conferred  upon  them,  and  their  prooeedings  must  appear  to  be  witliin  tboee 
powen.    (a) 

When  proceeding  to  ezerdae  their  powers,  thej  must  haTe  Jaiisdiction  of  the  perM», 
b7  means  of  the  proper  process  or  appearance  of  the  party,  as  wen  as  of  the  sub- 
ject matter  of  the  suit;  and  where  they  have  not  such  JuiiAUction,  their  proceed- 
ings are  absolutelj  ^old,  and  cannot  afford  any  jnattfleation  or  protection,  and  they 
become  trespassers  \sj  any  act  done  to  enforce  fhem.    (a) 

C  A  L.  were  duly  summoned  to  answer  to  M.  before  a  justice  of  the  peace,  at  his 
residence.  They  appeared  there  on  the  retom  day;  but  neither  the  justice,  iriw 
waaabsent  from  home,  nor  IL  appeared;  and  no  prooeedings  were  had  in  the  cause. 
Three  days  afterwards  L.,  in  the  presence  of  C,  and  of  awitness,  but  tn  the  absence 
of  the  justice,  indorsed  on  a  joint  and  several  note  of  0.  A  L.,  found  in  the  oAoe  of 
the  justice,  liis  individual  confession  of  judgment  thereon,  upon  which  the  jns> 
Uce,  on  the  same  day,  without  any  continuance  of  the  canae  from  the  return  day 
of  the  summons,  or  any  declaration  filed,  rendered  judgment  in  favor  of  IL.  against 
C.  A  L.,  for  the  amount  of  the  note.  Execution  waa  afterwards  issued  thereon, 
by  virtue  of  which  the  property  of  C  was  seind  and  sold.    Whereupon,  C.  having 

(a)  Wight  V.  Waner,  anU^  p.  884,  and  the  cases  cited  in  note  (a)  thereto,  afllrm  and 
mpply  in  various  ways  these  principles.  That  a  judgment  void  for  want  of  jurisdic- 
tion affords  no  protection,  see  eepedally  Shadbolt  v.  Bronson,  1  Mleh.,  85;  Weimar  v. 
Bnnbury,  W  Mich.,  901.    See  also  Wall  v.  Trumbull,  16  Uich,  888^  SSB,  888.  MS,  SBO. 
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brought  trespass  agahist  the  justice,  it  was  held,  that,  at  the  time  when  the  judg- 
ment was  rendered,  the  justice  had  no  jurisdiction  over  the  person  of  C,  the  sum- 
nuHis  having  spent  its  force  on  the  return  day,  and  the  parties  being  out  of  court, 
and  the  cause  discontinued;  and  that  he  was  liable  to  C.  in  the  action. 

'Where  a  court  has  jurisdiction,  its  proceedings  cannot  be  impeached  collaterally; 
nor,  when  of  record,  can  there  be  any  proof  in  opposition  to  the  record. 

JSemble,  that  this  rule  applies  to  the  proceedings  of  a  justice  of  the  peace,  and  to  the 
docket  of  them  which  the  statute  requires  of  him  to  keep. 

But  the  rule  does  not  apply  to  facts  relating  to  jurisdiction;  and  the  jurisdiction  of 
special  inferior  tribunals,  at  least,  over  the  person,  as  well  as  the  subject  matter, 
may  be  Inquired  into;  and  the  want  of  juriadiction  may  be  shown  by  eridence, 
even  when  it  tends  to  contradict  the  minutes  or  docket  which  ttiose  tribunals  are 
required  to  keep  as  records  of  their  proceedings. 


Case  certified  from  Livingston  Circuit  Court.  This 
<^u8e  was  tried  at  the  November  term,  1841,  of  the  Circuit 
Court,  before  the  Hon.  C.  W.  Whipplb,  presiding  judge. 
The  action  was  trespass  de  honis  asportatis.  Plea,  general 
issue.  It  appeared  on  the  trial  that  the  plaintifE  and  one 
Daniel  Lane  were  duly  served  with  a  summons,  at  the 
fiuit  of  one  Sanford  Murray,  to  appear  before  the  defend- 
ant, who  was  a  justice  of  the  peace,  at  his  residence,  on 
the  9th  of  November,  1839.  They  appeared  according 
to  the  mandate  of  the  summons,  and  Lane  remained  at 
the  house  of  the  defendant  for  over  two  hours.  But  Mur- 
ray did  not  appear;  neither  did  the  defendant,  who  was 
absent  from  home ;  and  no  proceedings  in  the  cause  were 
had,  therefore,  on  that  day.  No  declaration  was  ever  filed 
in  the  case.  Afterwards,  at  the  house  of  the  defendant, 
but  in  his  absence.  Lane  indorsed  on  the  back  of  a  note 
found  there,  made  by  himself  and  the  plaintifE,  jointly  and 
severally,  due  October  1,  1839,  and  payable  to  Elisha 
Haines  or  bearer,  for  $39,  the  following  confession  of 
judgment :  "  I  hereby  confess  judgment  on  the  within 
note  for  thirty-nine  dollars.  Nov.  12,  1839."  (Signed) 
^'  Daniel  Lake."    A  person  was  called  as  a  witness  to  this 
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oonfesdoiiy  but  he  did  not  attest  it  The  plaintiff  wa» 
present,  and,  as  the  witness  fLrst  stated,  advised  Lane  to  make 
the  confession ;  but  on  his  cross^xamination,  he  stated  that 
he  was  not  snre  as  to  that  On  the  12th  of  November^ 
the  defendant  rendered  a  judgment  upon  the  note,  the 
entry  of  which  on  his  docket,  read  in  evidence,  was  aft 
follows 
"  Samfcrd  Murray  v.  Danid  La/ne  and  El^ah  Cl/urk  : 

^^  Summons  issued  Nov.  2, 1839,  returnable  Nov.  9th,  at  1 
o'clock  p.  M.  Defendants  appeared.  Daniel  Lane  confessed 
iudgment  on  a  note  for  $39,  in  favor  of  plaintiff. 

<^  Judgment  rendered  Nov.  12,  1839.    Damages,  $89.00 

Const  fees,  W.  E.  H.,      1.20 

Justice's  fees,  .72 

"  J.  G.  HoKTON,   WUness:' 

Upon  this  judgment  execution  was  afterwards  issued  bj 
the  defendant,  and  delivered  to  a  constable,  who,  by  virtue 
thereof,  levied  upon  certain  cattle,  the  property  of  the  plain- 
tiff in  this  suit,  proved  to  be  worth  from  $30  to  $37,  and 
sold  the  same  at  public  auction. 

On  the  trial,  the  parol  evidence  of  the  absence  of  the 
defendant  on  the  return  day  of  the  summons,  was  objected 
to  by  the  defendant,  the  docket  having  been  first  introduced 
by  the  plaintiff,  and  was  at  first  rejected  by  the  court ;  but 
after  the  defendant  had  gone  into  his  defense,  and  proved  the 
note  and  confession  thereon  indorsed,  it  was  again  offered 
and  admitted. 

A  judgment  for  the  plaintiff  for  the  value  of  the  property 
seized  and  sold  on  the  execution,  was  entered  by  consent 
of  the  parties,  subject  to  the  opinion  of  this  court  as  to 
the  right  of  the  plaintiff  to  recover  upon  the  facts  in  the 
case. 

0.  ScutohinSy  for  the  plaintiff. 

K  Jfundj/y  for  the  defendant 


FIRST  CIRCUIT,  JANUARY  TERM,  1844.  893 


daik  V.  Holmei. 


Goodwin,  J.,  delivered  the  opinion  of  the  court. 

On  the  part  of  the  plaintijf ,  it  is  insisted  that  the  defend- 
unt,  the  justice,  acted  without  jurisdiction;  that  the  judg- 
ment was  void,  and  the  defendant  a  trespasser.  On  the 
part  of « the  defendant,  it  is  contended  that  he  had  jurisdic* 
tion,  and  if  he  erred  in  rendering  the  judgment,  it  did  not 
render  the  proceedings  void,  but  was  an  error  in  judgment 
for  which  the  remedy  was  by  a  reversal  of  the  judgment 
an  a  superior  court ;  and  further,  that  facts  aliunde  the 
docket,  were  not  admissible  to  show  a  want  of  juris- 
diction. 

First.  Upon  all  the  facts  as  presented,  is  the  plaintiff 
entitled  to  recover  ? 

It  is  a  rule  which  we  had  occasion  to  advert  to  in  the  case 
of  Wight  V.  Warner  and  am^ther  {ante^p.  884),  that  inferior 
courts  of  special  and  limited  jurisdiction  are  confined  strictly 
to  the  powers  conferred  upon  them,  and  that  their  proceed- 
u>gB  must  appear  to  be  within  those  powers. 

It  is  a  well  settled  doctrine  that,  when  proceeding  to 
exercise  the  powers  conferred,  they  must  have  jurisdiction 
of  the  person,  by  means  of  the  proper  process  or  appear- 
ance of  the  party,  as  well  as  of  the  subject  matter  of  the 
€uit ;  and  when  they  thus  have  jurisdiction  of  the  person 
and  the  cause,  if  in  the  further  proceedings  they  commit 
«nor,  the  proceedings  are  not  void,  but  only  voidable,  and 
may  be  reversed  for  error  by  the  proper  court  of  review 
where  a  power  of  review  is  given ;  and  further,  that  in 
«uch  case  they  are  not  subjected  to  any  personal  liability, 
but  are  entitled  to  the  same  immunity  in  regard  to  errors 
of  judgment,  as  are  the  judges  of  superior  courts ;  but  on 
the  contrary,  when  they  have  not  such  jurisdiction  of 
the  cause  and  of  the  person,  their  proceedings  are  abso- 
lutely void,  and  cannot  afford  any  justification  or  protec- 
tion, and  they  became  trespassers  by  any  act  done  to  enforce 
tham.    This    principle  is  sustained  by  various  authorities 
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and  cannot  now  be  contradicted:  Perhin  v.  Proctor^ 
2  WUU.y  382;  Morse  v.  James,  WiUee,  122,  128^ 
Miller  v.  Sea/re  wnd  others,  2  W.  El.,  1145,  a  leading 
case  where  the  principles  are  clearly  stated,  and  the  line  of 
distinction  between  judgments  of  superior  courts,  and  those 
of  special  and  limited  jurisdiction,  is  precisely  drawn:  2 
Strange,  711,  993 ;  Wise  v.  Withers,  1  Pet.  Cond.,  552 ; 
Kemp^s  Lessee  v,  Kennedy,  2  Id.,  223 ;  EUioU  et  al.  v. 
Piersol  et  al.,  1  Pet.,  328,  340 ;  BtMard  v.  Spencer,  15 
Johns.,  244 ;  Adkins  v.  Brewer,  3  Cow.,  206 ;  Bigdow 
V.  Steames,  19  Johns.,  39 ;  Reynclds  v.  Orvis.  7  Cow., 
269. 

In  Bigdow  v.  Stea/mes,  the  doctrine  is  very  clearly  and 
forcibly  stated  by  Chief  Justice  Spencer.  He  says :  "  I 
consider  it  perfectly  well  settled,  that  to  justify  an  infeiicv- 
magistrate  in  conunitting  a  person,  he  must  have  jurisdiction, 
not  only  of  the  subject  matter  of  the  complaint,  but  also  of 
the  process  and  the  person  of  the  defendant"  And,  after 
citing  several  authorities,  he  adds  :  "  If  a  court  of  limited 
jurisdiction  issues  a  process  which  is  illegal,  and  not  merely 
erroneous ;  or  if  a  court,  whether  of  limited  jurisdiction  or 
not,  undertakes  to  hold  cognizance  of  a  cause,  without 
having  gained  jurisdiction  of  the  person,  by  having  him 
before  them,  in  the  manner  required  by  law,  the  proceedings- 
are  void  ;  and  in  the  case  of  a  limited  or  special  jurisdiction,, 
the  magistrate  attempting  to  enforce  a  proceeding  founded 
on  any  judgment,  sentence,  or  conviction,  in  such  a  case,. 
becomes  a  trespasser." 

In  this  case,  at  the  time  of  the  rendition  of  this  judg- 
ment, had  the  justice  jurisdiction  of  the  person  of  Clark, 
the  plaintiff  in  this  action,  so  as  to  authorize  him  to  adjudi* 
cate  at  all  in  respect  to  him !  The  summons  which  had 
been  issued,  was  returnable  on  the  9th  November.  On 
that  day  he  and  the  other  party  sued  appeared  at  the  jus- 
tice's house,  the  place  of  return.  The  justice  was  not 
aoo 
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there;  nor  did  he  appear  there  at  all,  though  one  of  the 
parties  sued  remained  there  two  hours  or  more.  Nor  did 
the  plaintiff  at  all  appear.  Lane,  the  co-defendant  there 
sued,  indorses  on  a  not^  found  there  the  above  mentioned 
confession,  in  the  presence  of  a  witness.  Clark  is  present ; 
but  the  confession  signed  is  that  of  Lane  only.  There  is  no 
cause  of  action  alleged,  by  declaration  or  otherwise,  against 
tJie  parties  appearing ;  for  there  is  no  plaintiff  to  allege  any, 
and  no  justice  to  receive  any.  And  there  is  no  continuance 
or  adjournment  of  the  cause  to  any  subsequent  day.  Three 
days  after,  on  the  12th,  the  justice  rendered  judgment  in 
favor  of  Murray  against  not  only  Lane,  the  party  who  made 
the  confession,  but  also  Clark,  the  other  party  sued,  the 
plaintiff  in  this  action.  After  the  9th  there  was  no 
cause  in  court  pending  before  him.  It  had  become  dis- 
continued— ^not  merely  a  technical  discontinuance  by  reason 
of  the  justice  erroneously  continuing  the  cause  over  to 
another  day — but,  both  in  law  and  fact,  the  parties  were 
out  of  court;  and  the  justice  might  as  well  have  pro- 
ceeded in  that  case  three  weeks,  or  three  months,  or  even 
three  years  after.  He  had  lost  jurisdiction  of  the  parties. 
The  summons  had  its  full  effect  on  the  9th,  and  the  parties 
were  not  retained  in  the  court  by  any  proceeding  whatever. 
The  effect  of  the  confession  in  respect  to  Lane  it  is  unneces- 
sary to  consider. 

Several  cases  have  been  cited  to  show  that  when  the 
justice  had  acquired  jurisdiction,  and  by  his  subsequent 
proceedings  the  cause  was  discontinued,  and  he  afterwards 
proceeded  to  judgment,  it  were  mere  error  and  ground  of 
reversal  of  judgment,  and  the  proceedings  were  not  void; 
but  on  examination  they  will  be  found  to  have  been  cases 
where  he  had  improperly  continued  over  the  cause  to  a 
subsequent  day.  Li  those  cases  the  Supreme  Court  of 
New  York  held  that  the  error  worked  a  discontinuance, 
and   therefore   reversed   the  judgments.     They  were    not. 
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cases  where  the  parties  were  actnallj  out  of  court,  and  no 
farther  day  given  them.  In  the  case  cited  from  7  Wend.y 
300)  Morton  v.  Auchmoodyj  which  seems  to  have  been  the 
first  case  where  an  attempt  was  miyle  to  hold  the  justice 
a  trespasser  for  such  a  cause,  the  previous  cases  of  this 
class  are  collected.  They  appear  to  have  been  all  upon 
certiorari.  In  that  case  the  justice  had  granted  an 
adjournment,  on  the  application  of  the  plaintiff  to  a  sub- 
sequent day,  and  the  defendant  then  not  appearing,  he 
had  gone  on  and  rendered  a  judgment  for  the  plaintifL 
It  was  held  that  the  justice  having  jurisdiction  of  the 
cause,  the  parties,  cmd  the  question  of  aC^oumment^  his  pro- 
ceedings were  erroneous  merely,  and  liable  to  reversal,  but 
not  coram  nonjudice.  In  the  case  before  us,  there  was  no 
adjournment,  and  no  cause  in  court  after  the  9th.  In  Hunt 
V,  Wiohudrey  10  Wend.^  102,  the  same  principle  is  recog- 
nized, and  in  that  case,  under  the  facts  presented,  the 
judgment  was  held  good.  In  IngaUe  v.  Spraguey  10  TF^n^., 
672,  two  defendants  were  sued  in  a  justice's  court,  and 
one  of  them  appeared  for  them  both  and  confessed  judg- 
ment for  both,  representing  that  he  had  authority  to  do  so 
from  his  co-defendant,  and,  upon  execution,  the  property 
of  the  co-defendant  was  levied.  In  an  action  of  trespass 
by  the  latter  against  the  former,  it  was  held  that  the  judg- 
ment and  execution  were  a  justification;  the  judgment 
being  rendered  on  an  appearance  of  both  parties,  the 
one  for  the  other,  and  the  defect  of  proof  of  authority,  if 
that  were  defective,  being  regarded  as  matter  of  error  sub- 
ject to  review  by  certioraH.  Here  the  ground  of  the  deci- 
sion was,  that  the  court  had  jurisdiction  by  the  appearance 
of  the  parties,  the  one  by  attorney,  and  thus  the  confession 
was  of  both.  The  case  of  Hubha/rd  v.  Spencer ^  15  Johne.^ 
^AAiy  is  a  case  strongly  in  point  for  the  plaintifE  in  this  case. 
It  was  an  action  of  debt  on  a  judgment  rendered  against 
the   defendant  und^  the  following  circumstances:     The 
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cause  had  been  adjotimed,  and  at  the  adjourned  day  neither 
party  appeared.  More  than  a  month  afterwards,  a  person 
who  had  been  authorized  by  the  defendant  to  appear  for 
him  at  the  adjourned  day  and  confess  judgment,  came  before 
the  justice  and  testified  to  these  facts,  and  that  he  thought 
his  authority  to  confess  the  judgment  extended  to  that  time ; 
and  the  justice  rendered  the  judgment  as  of  the  day  to 
which  the  cause  was  adjourned.  Flatt,  J.,  in  giving  the 
opinion  of  the  court,  says :  The  justice  ^^  had  no  juris- 
diction when  he  received  the  plea  of  confession,  and  there- 
fore his  judgment,  mmo  pro  ttmOj  was  void.  The  justice 
was  limited  by  statute  to  a  certain  course  of  proceeding; 
and  it  would  be  preposterous  to  give  such  a  construction  to 
the  statute  as  would  authorize  what  was  done  in  this  instance. 
It  must  be  therefore  regarded  a  proceeding  coram  non 
jvdiceP  This  is  in  conformity  to  the  principles  above 
stated,  and  well  illustrates  them. 

2.  But  it  is  alleged  that  the  justice's  docket  was  conclu- 
sive, and  it  was  not  competent  for  the  plaintijf  to  give  evi- 
dence of  facts  cUmndej  to  show  a  want  of  jurisdiction,  Or, 
as  alleged,  to  impeach  the  record.  Does  the  docket  itself 
show  enough  to  give  jurisdiction?  It  shows  that  the 
defendants  appeared,  and,  therefore,  by  inference,  that  the 
justice  was  present,  as  a  personal  knowledge  of  that  fact 
seems  implied;  but  it  .does  not  show  any  appearance  of  the 
plaintiff  or  any  cause  of  action  alleged  by  him,  nor 
any  continuance  to  a  subsequent  day;  and  the  confession 
is  only  the  confession  of  Lane,  and  not  of  Glark,  whose 
property  was  taken.  There  is  not  enough  on  the  docket 
to  show  jurisdiction.  The  first  evidence  aliunde  on  this 
point  was  by  the  defendant,  of  the  note  and  confession 
on  it,  to  show  the  cause  of  action  to  have  been  joint,  and 
the  confession  to  have  been  of  that  cause  of  action,  and 
with  the  approbation  of  Clark.  Afterwards  the  plain- 
was  admitted  to  show  the  other   facts  in  opposition. 
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Now,  if  it  was  competent  to  prove  facts  on  the  part  of  the 
defendant  to  sustain  the  jurisdiction,  it  was  certainly  com- 
petent to  prove  the  other  f  acts^  which  were  part  and  parcel 
of  the  same,  to  exclude  it 

But  is  the  position  itself  a  sound  one?  Where  there  is 
jurisdiction,  the  proceedings  cannot  be  impeached  collater- 
ally, nor,  when  of  record,  can  there  be  any  avennent  or 
proof  in  opposition  to  the  record;  and  the  docket  of  his 
proceedings,  which  the  statute  requires  a  justice  to  keep, 
would  doubtless  come  under  the  same  rule.  But  does  the 
principle  apply  to  facts  relating  to  jurisdiction !  The  two 
principal  cases  relied  on  in  behalf  of  the  defendant  are 
Mather  v.  Mood^  8  Johns.^  51,  and  Cunningham  v.  BucJdiny 
8  Cow,,  178. 

The  fonner  was  a  conviction  under  the  forcible  entry 
and  detainer  act  of  New  York,  similar  to  that  of  England, 
authorizing  the  justice  to  convict  of  the  force,  etc,  upon  his 
own  yiew.  The  record  was  regular,  in  conformity  to  the 
statute,  and  to  established  precedent  In  an  action  of  tres- 
pass against  the  justice,  it  was  sought  to  impeach  it  by  show- 
ing that  there  was  no  force.  The  court  decided  that  this 
was  a  matter  within  his  jurisdiction  so  to  try,  and  the  record 
of  his  judgment  being  regular,  was  conclusive.  It  was  not 
there  a  question  of  jurisdiction.  In  Bigdov)  v,  SteameSy 
19  Johns.,  39,  cited  above,  Spencer,  C.  J.,  in  delivering  the 
opinion  of  the  court,  says,  **that  the  conviction  given  in 
evidence  by  the  defendant,  was  a  complete  protection  to 
him,  as  to  every  thing  set  forth  in  it,  unless  it  was  shown 
that  the  defendant  had  either  exceeded  his  jurisdiction,  or 
had  not  jurisdiction  of  the  person  of  the  plaintiff."  And, 
referring  to  the  case  of  MatJk£r  v.  Hood,  he  says  :  "  It  was 
not  decided  in  that  case,  nor  is  there  any  case  that  sanc- 
tions the  doctrine,  that  by  force  of  a  conviction  before  a 
magistrate,  the  party  affected  by  it  may  not  show,  even 
in  a  collateral  action,  where  the  conviction  is  set  up  as  a 
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defense  or  comes  in  question,  that  the  magistrate  had  not 
jurisdiction  of  the  person  against  whom  the  conviction 
operates."  He  says,  and  we  say  with  him,  ^^  Take  the  case 
of  a  person  convicted  by  a  justice  of  the  peace,  who  never 
had  been  summoned,  and  who  never  appeared;  would  it 
admit  of  a  doubt  that  this  fact  might  be  shown,  and  if 
proved,  that  the  whole  proceeding  would  be  coram  non 
judice  and  void?"  Of  course  he  means  where  there  was  no 
sonmions  or  process,  or  no  return  of  any  officer  showing 
a  service.  Of  course  such  a  return  of  the  proper  officer 
would  give  jurisdiction,  and  it  would  not  be  competent  to 
impeach  it.  And  this  is  the  point  of  the  case  in  3  Wend.y 
302.  In  the  case  of  Cv/rmingfia/ifnv.  Bueklmy  the  court 
comment  upon  the  case  *  of  Mather  v.  Hood^  and  quote  the 
language  of  the  decision  in  the  case  of  Bigdow  v.  Steamer 
with  approbation,  and  then  say,  "  There  is  no  question  here  " 
(in  the  case  then  under  consideration)  "of  jurisdiction. 
The  commissioner  had  by  statute  jurisdiction  of  the  subject 
matter.  By  the  petition,  etc.,  he  acquired  jurisdiction  of 
his  person.  The  subsequent  proceedings,  if  irregular, 
are  voidable  merely,  and  not  void."  "  They  may  be 
reversed  by  certioro/ri;  but  while  they  remain  matter  of 
record  and  conclusive  evidence  (and  this  was  the  eflFect  given 
them  by  statute),  the  facts  stated  in  the  charge  cannot 
be  controverted."  It  is  evident  then,  that  this  case  does  not 
reach  the  question  when  the  evidence  offered  goes  to  the 
jurisdiction. 

The  case  of  Bigdow  v.  Steaa*nes^  is  a  strong  one  to  show 
that  in  such  cases  it  is  admissible ;  and  to  this  effect  is  the 
case  of  Borden  v.  Fitch^  15  Johna.^  121,  there  cited,  and 
also,  more  directly,  the  cases  of  Calvin  v,  Luther,  9  Cow.y, 
61,  and  Tenney  v.  Tyler,  8  WeTid.,  569.  In  EUiott  et  al, 
V.  Pierscl  et  al.j  1  Pet.j  340,  the  Supreme  Court  of  the 
United  States  say:  "Where  a  court  has  jurisdiction,  it 
has  a  right  to  decide  every  question  which  occurs  in  the 
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cause ;  and  whether  its  decision  be  correct  or  otherwise,  its 
judgment,  until  reversed,  is  regarded  as  binding  in  every 
other  court  But  if  it  act  without  authority,  its  judgments 
and  orders  are  regarded  as  nullities.  They  are  not  voidable^ 
but  simply  void,  and  form  no  bar  to  a  recovery  sought,  ev^i 
prior  to  a  reversal,  in  opposition  to  them.  This  distinction 
runs  through  all  the  cases  on  the  subject ;  and  it  proves  that 
the  jurisdiction  of  any  court  exercising  authority  over  a 
subject,  may  be  inquired  into  in  every  court  where  the  pro- 
ceedings of  the  former  are  relied  on  and  brought  before 
the  latter,  by  the  party  cfarimiug  the  benefit  of  such  pro- 
ceedings.^' 

As  far  then  as  authorities  have  come  under  my  view,  it 
would  seem  that  the  jurisdiction  of  special  inferior  tribunals, 
at  least,  may  be  inquired  into  in  respect  to  their  authority 
over  the  person,  as  well  as  the  subject  matter;  and  the  want 
of  jurisdiction  may  be  shown  by  evidence, .  even  when  it 
tends  to  contradict  the  minutes  or  dockets  which  those  tri- 
bunals may  keep  as  records  of  their  proceedings.  In  this 
case,  however,  the  docket  of  the  defendant  does  not  show 
that  he  had  jurisdiction  of  the  person  of  the  plaintifE,  Clark, 
at  the  time  of  the  rendition  of  the  judgment  against  him. 
The  summons  had  ceased  to  be  operative  on  the  9th ;  the  case 
was  not  continued  to  another  day,  and  was,  in  fact,  at  an 
end.  And,  on  the  case  made,  the  judgment  for  the  plaintiff 
must  stand,  and  it  must  be  so  certified  to  the  Circuit  Court 
for  the  county  of  Livingston. 

Judgrnewt  affirmed. 
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The  Fresidenty   Directors  and  Company  of   the  Bank  of 

MirtTi<gft.n  V.  Johnson  Niles. 

Where,  by  the  charter  of  a  bank,  it  was  prorided  that  tt  should  be  oiqMble  of  par- 
chasiog,  holdinsTf  and  oonveying  real  estate  for  its  use,  but  that  the  real  estate 
which  it  should  be  lawful  for  the  ooiporation  to  hold,  should  be  only  such  as  was 
required  for  its  accommodation  in  relation  to  the  convenient  transaction  of  its 
business,  or  such  as  tnlglit  taHvebeen-AeiMHUsinoviviiCsA  4o  it  by  wiyaf  seenrity, 
or  conveyed  to  it  in  satisfaction  of  its  debts  previously  contracted  in  the  course  of 
its  dealings,  or  purchased  at  sales  upon  judgments  which  might  have  been  obtained 
for  such  debts,  Heid,  that  the  bank  had  no  right  to  purchase  lands  for  the  pnipose 
of  selling  them  again;  and  that  a  contract  entered  into  for  that  purpose  was  unlaw- 
ful, and  courts  would  not  aid  either  party  to  enforce  it  against  the  other,    (a) 

Appeal  from  the  Court  of  Chancery.  (  Vide  S.  O.  Walk. 
Ch,,  99.) 

The  complainantB  filed  their  bill  in  the  Court  of  Chancery^ 
to  obtain  the  specific  performance  of  a  contract,  entered 
into  between  them  and  the  defendant,  July  Ist,  1889. 
The  complainants  thereby  bound  themselyes,  within  sixty 
days  thereafter,  to  convey  to  the  defendant  certain  real 
estate  described  in  the  contract,  and  to  obtain  from  one 
Jeremiah  H.  Pierson  a  good  and  sufficient  deed  of  the 
property  called  the  Kochester  mill  property,  and  convey  to 
him  three  undivided  fourth  parts  of  it ;  and,  in  case  a  mortr 
gage  or  incumbrance  should  be  created  for  the  purchase 
money  of  the  mill  property,  they  covenanted  to  pay  the 
same,  and  have  it  released  within  five  years  from  the  date 
of  the  contract  They  further  agreed  to  deliver  to  defend- 
ant certain  certificates  signed  by  him,  amounting  to 
$796.63.  The  defendant,  on  his  part,  agreed  to  exeeute 
a  mortgage  to  the  complainants  for  the  purchase  money 
to  be  paid  by  him,  amounting  to  $28,000,  and  to  include, 
in  addition,  in  the  securities,  certain  notes,  and  the 
amount  of  the  above  mentioned  certificates.  The  mort- 
gage was  to  be  executed  on  the  property  conveyed  to  him, 

(a)  See  ThompflOQ  ▼.  Waters,  25  IDdL,  S14b 
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and  npon  the  remainiDg  intereet  which  he  already  pofisessed 
in  it,  as  tenant  in  common. 

Within  the  sixty  days,  the  complainants  pnrchased  and 
obtained  a  deed  for  the  mill  property  of  Pierson,  for  $5,000, 
which  they  paid  and  secnred  to  be  paid  to  him.  They  then 
made  ont  and  executed  a  deed  to  the  defendant  for  three- 
fourths  of  it,  together  with  the  other  property  they  were 
bound  by  contract  to  convey  to  him,  and  were  ready  and 
willing  to  perform  their  part  of  the  contract. 
'  The  defendant  demurred ;  and  the  chancellor  having  sus- 
tained the  demurrer,  the  complainants  appealed. 

J.  F.  Joy  J  for  complainants. 
A.  D.  FraseTy  for  defendant. 

Felch,  J.,  delivered  the  opinion  of  the  court 

It  is  claimed  on  the  part  of  the  defendant,  that  the  con- 
tract set  forth  in  the  bill  was  such  as  it  was  not  competent 
for  the  complainants,  under  their  charter,  to  make ;  that  the 
buying  and  selling  of  real  estate,  except  in  the  cases  specified 
in  their  charter,  is  not  within  the  scope  of  their  corporate 
powers,  and  is  unlawful ;  and  that,  the  performance  of  this 
contract  involving  a  violation  of  law,  courts  of  equity  would 
not  inteffwe,  or  lend  their  aid  to  either  party,  to  enforce  it. 
Otlier  questions  of  minor  importance  are  presented,  but  we 
shall  examine  only  that  which  pertains  to  the  merits  of  the 
case  as  made  by  the  bill. 

The  3d  section  of  the  charter  of  the  complainants  (Laws 
1827,  505)  provides,  that  they  ^'  shall  be  in  law  capable  of 
purchasing,  holding  and  conveying  estate,  real  or  personal, 
for  the  use  of  the  said  corporation." 

The  9th  section  provides,  '^That  the  lands,  tenements 
and  hereditaments,  which  it  shall  be  lawful  for  the  said 
corporation  to  hold,  shall  be  only  such  as  shall  be  required 
for  its  accommodation  in  relation  to  the  convenient  trans- 


FiasT  cmcuiT,  January  term,  1844.  403 


Bank  of  Michigan  v.  Nfles. 


acting  of  its  business,  or  sucli  as  shall  have  been  hona  fide 
mortgaged  to  it  by  way  of.  security,  or  conveyed  to  it  in  satis- 
factiou  of  debts,  previously  contracted  in  the  course  of  its 
dealings,  or  purchased  at  sales  upon  judgments,  which  shall 
have  been  obtained  for  such  debts." 

Under  these,  and  the  other  provisions  of  the  charter,  what 
are  the  rights  and  powers  of  the  corporation  as  to  becoming 
purchasers  and  vendors  of  real  estate  ? 

A  capacity  to  purchase  and  alien  land,  unless  specially 
restrained  by  its  charter  or  by  statute,  has  been  held  to  be 
an  incident,  at  common  law,  to  every  corporation.  This 
general  power  it  has  been  found  necessary,  .in  England, 
to  restrain  by  statute ;  and  there  their  powers  in  this  respect 
are  understood  to  be  general  and  unlimited,  except  so 
far  as  controlled  by  such  statutes.  A  large  proportion  of 
the  corporations  there  hold  their  corporate  rights  by  pre- 
scription. This  supposes  the  original  grant  nowhere  to 
bo  found  in  written  form.  The  uncertainty  of  the  limits 
of  the  powers  granted,  and  the  great  extent  of  powei*s 
claimed  at  an  early  period,  created  a  necessity  of  limiting 
them  by  act  of  parliament  The  statutes  of  mortmain 
have  this  effect,  in  reference  to  purchasing  and  holding 
lands. 

In  this  country  few  instances  can  be  found  of  the  existence 
of  corporations,  whose  charters  did  not  originate  in  express 
legislative  enactment,  and  are  not  to  be  found  printed  in  the 
statute  books.  In  these  cases  the  grant  of  power  is  before  us. 
The  charter  defines  the  grant,  with  its  restrictions  and  limita- 
tions. Unless  some  other  statute,  enacted  by  the  same 
authority,  either  general  or  special,  can  be  found,  enlarging 
or  restricting  those  powers,  we  look  no  further  for  the  rights 
of  the  body  corporate. 

A  corporation,  says  Ch.  J.  Marshall,  being  the  mere 
ereature  of  law,  possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  expressly,  or 
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as  incidental  to  its  very  existence :  TfiMtees  of  Da/rtmovik 
College  v.  Wood/ward^  4  Wheat.^  518.  The  same  doctrine 
is  asserted  by  McLean,  J.,  in  Beatiy  v.  Knowlei  Lessee^  4 
Pet.^  152,  and  is,  in  effect,  contained  in  all  the  American 
cases  on  the  snbject.  The  act  of  incorporation,  whateTer 
may  be  its  object,  nsnally  contains,  in  this  country,  a 
specific  grant  of  a  right  to  take  and  hold  lands,  but 
restricts  it  to  certain  defined  objects,  to  a  specific  amonnt 
in  yalne,  or  to  snch  as  are  acquired  in  a  particular  mode» 
The  better  opinion  seems  to  be  that  here,  where  charters 
almost  uniformly  contain  such  power  and  such  limitation^ 
corporations  cannot  take  and  hold  real  estate  for  purposes 
foreign  to  their  institution:  3  Ken£s  Com.j  283;  Firti 
Pa/rish  in  SuUon  v.  Cole^  3  Pick.y  223 ;  Ang.  <&  Ames  an 
Corp.,  SO.  In  determining  on  the  extent  of  such  power  in  a 
particular  instance,  under  a  charter,  we  are  to  look  at  the 
grant  and  the  restriction;  and,  unless  the  power  is  found 
in  the  charter,  it  cannot  be  considered  as  possessed.  The 
very  grant  of  specified  powers  under  restrictions^  is  an 
exclusion  of  other  powers  in  reference  to  the  same  subject 
matter,  not  granted  by  the  charter:  People  v.  Utica 
Insurance  Co.,  15  Johns.,  357.  The  lawful  right  of  the 
Bank  of  Michigan  to  become  the  grantee  of  lands,  must, 
then,  be  such,  and  such  only,  as  is  given  by  the  provisions  of 
its  charter.  The  9th  section  clearly  forbids  the  holding  of 
any  lands  not  specified  by  its  terms. 

It  is  urged  by  the  counsel  for  the  complainant,  that  the 
general  power  to  purchase  and  convey  real  estate,  given 
by  the  third  section,  is  not  affected  or  limited  by  the  pro- 
visions of  the  ninth  section.  The  latter  only  uses  the  word 
hold;  and  it  is  contended  that  the  right  of  buying  and 
selling  lands  is  not  unlawful ;  that  the  only  design  of  the 
provision  was  to  prevent  real  estate  from  being  locked 
up  in  mortmain,  in  the  hands  of  the  corporation.  Bat 
it    seems  to   me  that  a  further   object  is  evident  in  the 
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chai*ter.  The  general  object  of  the  charter  is  to  create  a 
money  corporation,  to  give  all  the  power  required  for 
banking  operations,  and  no  more.  The  corporation  is 
expressly  authorized  to  hold  real  property  requisite  for  car* 
rymg  on  the  banking  business,  and  such  as  it  may  be  neces* 
saiy  to  receive  in  satisfaction  of  debts  due  it  But  it  is 
dear  that  it  never  was  designed  to  make  this  corporation 
a  real  estate  broker,  or  to  permit  it  to  divert  its  funds 
from  their  legitimate  channels,  to  become  a  speculator  in 
lands. 

This  design  seems  to  me  to  be  evident,  not  only  from 
the  tenor  of  all  the  provisions  of  the  charter,  but  also  from 
the  limitations  befoi'e  mentioned.  In  Arig,  dh  Ames  on 
Corp.^  80,  the  design  of  this  kind  of  restriction  is  said  to 
be  to  prevent  monopolies,  and  to  confine  these  powerful 
bodies  strictly  within  their  proper  sphere.  In  Silver  Lake 
Bank  v.  North^  4  Johns.  Ch.j  370,  the  chancellor  speaks 
of  the  restraining  clause  in  the  charter  as  '^  only  meant  to 
prohibit  the  banking  company  from  vesting  their  capital  in 
real  property,  and  engaging  in  land  speculations."  See  also 
Trenton  Bank  v.  Woodruffs  GreerCs  N.  J.  i?.,  117.  It  is 
clearly  the  intention  of  the  law-makers  thus  to  limit  the  oper- 
ations of  the  bank ;  and  that  construction  must  be  given  to 
the  act,  unless  a  different  meaning  is  conveyed  by  the  words 
of  restriction. 

To  sustain  their  view  of  the  subject,  on  the  part  of  the 
complainants,  the  case  of  Leazure  v.  HiUegas^  7  Sei^g.  <b 
Rawle^  313,  is  cited.  This  was  an  action  brought  by 
Hillegas  to  recover  possession  of  certain  premises  occu- 
pied by  Leazure.  The  title  exhibited  by  the  plaintiff 
showed  a  conveyance  to  the  Bank  of  North  America,  and 
from  the  bank  to  the  plaintiffs  grantor.  It  was  claimed 
that  the  bank  had  no  power  to  take  and  convey  the  land,, 
and,  therefoi-e,  that  no  title  could  be  derived  through  it  by 
the  plaintiff.     The  restraining  clause  in  the  charter  of  that 

Vol.  L  26  401 


1 


406  CASES  IN  THE  SUPREME  CX)URT. 

Bank  of  VichigwiT.  NUeti 


bank  provides,  that  the  lands  it  shall  be  enabled  to  "  pur- 
ehase  and  hold  "  shall  be  only  snch  as  are  therein  specified. 
The  court  held  that,  under  this  provision  of  the  statute, 
it  was  prohibited  only  from  holding  a  title — ^from  retain- 
ing lands  purchased,  and  not  from  purchasing.  Thia 
decision  was  made  directly  with  a  view  to  the  statute 
of  mortmain,  which  was  in  force  in  Pennsylvania,  and  witb 
reference  to  which  the  words  might,  perhaps,  well  have 
been  considered  as  used  by  the  law-makers.  The  effect 
of  allowing  corporations  to  take  lands,  under  that  statute, 
was,  that  the  state  would  have  the  right  immediately  to 
take  possession  of,  and  to  retain  them.  They  became 
the  property  of  the  state  whenever  they  were  claimed 
by  it. 

The  state,  instead  of  having  an  object  in  restraining  the 
banks  from  receiving  conveyances,  or  dealing  in  lauds,  really 
had  an  object  in  permitting  and  promoting  it.  Every 
purchase  was,  at  the  option  of  the  state,  for  its  benefit; 
and,  though  the  bank  could  convey  it  to  another,  yet  the 
grantee  took  the  property  subject  to  the  same  right  of  the 
je»tate  to  deprive  him  of  it.  The  charter  being  granted 
with  refei*ence  to  the  general  statute  of  mortmain,  then 
in  force,  and  constantly  attaching  its  consequences  to  all 
landfl^  the  title  to  which  passed  through  the  corporation, 
it  was  not  perhaps  unreasonable  to  construe  it,  as  not 
intended  to  prevent  the  buying  of  lands,  subject  to  the 
jright  of  the  state,  but  only  .to  holding  or  retaining  them 
against  the  state.  ,  And  the  court,  in  the  case  last  cited, 
say,  that  while  the  purchasing  and  holding  might  be  dan- 
gerous, by  bringing  too  much  land  into  mortmain,  yet  pur- 
<Aasing  subject  .to  the  statute  of  mortmain,  which  author- 
ized the  commonwealth  to  appropriate  the  land  to  its  own 
Qse,  could  be  attended  with  no  danger.  And,  indeed, 
when  this  statute  was  in  force,  it  could  not  be  necessary 
to  incorporate  a  clause  in  the  charter  restraining  the  cor 
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poration  from  buying  property,  although  it  might  be  to  put 
a  restriction  on  the  amount  they  could  retain  as  against  the 
state.  Without  such  restriction,  there  was  no  danger  of 
their  becoming  dealers  in  land,  and  diverting  their  capital 
to  this,  instead  of  the  legitimate  business  of  banking.  The 
forfeiture  incurred  under  the  statute  of  mortmain  would 
prevent  it,  and  the  defect  in  a  title  passing  from  the  cor- 
poration would  deter  purchasers.  In  the  opinion  of  the 
chief  justice  just  cited,  the  right  of  a  qprporatian  to  pur- 
chase lands,  though  its  charter  is  silent  on  the  subject,  is 
assumed.  See  also  Baird  v.  Bcmk  of  Washm^on^  11 
Serg.  <b  Rwwle^  411. 

The  statute  of  mortmain  has  never  been  in  force  in  this  or 
any  other  state  of  the  Union,  except  Pennsylvania.  We 
cannot  consider  the  restrictions  or  powers  specified  in  the 
charter  of  the  Bank  of  Michigan,  as  made  in  reference  to 
such  previous  law,  binding  on  the  acts  of  the  bank.  Nor 
can  we  say  that  the  mischiefs  which  it  might  otherwise 
be  construed  to '  include  are  already  provided  against  by 
another  law.  On  the  contrary,  it  stands  alone,  and  is  to 
receive  a  construction  warranted  by  its  language,  and  in 
accordance  with  the  evident  intention  of  the  law-makers, 
as  diflriosed  by  the  act. 

The  disability  to  hold  lands  seems  almost  necessarily  to 
imply  a  disability  to  become  the  grantee  and  vendor  of 
real  estate.  There  can  be  no  grant  of  land  without  a 
grantee  capable  of  taking ;  and  he  who  takes  and  conveys 
to  another  must  necessarily  be,  for  the  time  intervening, 
the  holder  of  the  estate.  If  the  restriction  in  the  charter 
takes  away  the  capacity  to  hold,  it  must,  therefore,  take 
away  the  power  of  receiving  the  estate  for  the  purpose  of 
conveying  to  another.  The  corporation  cannot  deal  in 
real  estate,  receiving  and  conveying  the  title  in  its  corporate 
capacity,  without  in  every  instance  holding  that  estate; 
and  a  title  derived  through  it,  to  be  good,  must  necessarily 
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imply  the  right  of  the  corporation  to  take  the  estate  and  hold 
the  title  nntU  conveyed. 

When  the  statnte  restricts  the  corporation  in  the  right 
of  holding  lands,  it  seems  to  me  to  intend  to  make  all  hold- 
ing  of  real  estate,  for  purposes  not  expressly  excepted  by 
the  charter,  unlawful.  And  this  right  is  not  measured  by 
the  length  of  time  which  the  holding  continues.  K  it  is 
intended  only  to  make  the  continued  holding  unlawful, 
when  does  such  holding  by  the  bank  cease  to  be  lawful  t 
If  it  is  lawful  to  take  a  title  and  hold  for  an  hour,  does 
it  become  unlawful  if  a  conveyance  should  not  be  made  for  a 
day  or  a  week?  Does  the  lawfulness  or  illegality  of  the 
transaction  depend  on  the  length  of  time  the  title  is  held  ? 
If  so,  the  tendency  of  the  restriction  would  be  to  induce 
speedy  conveyance  by  the  corporation,  but  not  to  prevent 
its  entering  the  field  as  a  land  speculator.  It  might  relin- 
quish its  banking  business  altogether,  and,  investing  all  its 
means  in,  and  directing  all  its  attention  to,  the  buying  and 
selling  of  real  estate,  would  keep  within  its  charter,  so  long 
as  titles  passed  rapidly  on  the  record  to  and  from  the  corpo- 
ration. 

It  is  said  this  provision  was  intended  to  have  the  same 
effect  as  the  statute  of  mortmain,  in  preventing  lands  from 
accumulating  and  being  bound  up  in  the  hands  of  corpor- 
ations. To  me  it  seems  no  such  exclusive  design  could 
be  had,  because  little  necessity  for  accomplishing  that 
object  existed.  This  statute,  like  many  of  the  ancient 
statutes  of  England,  had  its  origin  in  a  state  of  things  which 
never  did  and  never  can  exist  in  this  country.  The  ecclesi- 
astical corporations  of  that  country,  who  held  their  cor- 
porate powers  under  no  written  grant,  with  no  very  well 
defined  limits  of  power,  and  without  specification  of  the 
time  when  their  corporate  existence  should  cease,  absorbed 
in  perpetuity  many  of  the  best  lands  in  the  kingdom, 
prevented  their  transmission  from  man  to  man,  withdrew 
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them  from  the  feudal  services  which  were  ordained  for  the 
common  defense,  and  cm'tailed  the  lords  of  the  fruits  of 
their  seignories,  their  escheats,  wardships,  reliefs,  and  the 
like.  This  state  of  things  made  it  necessary  to  provide 
that  titles  obtained  by  such  corporations  should  not  thus 
be  absorbed  forever,  and  to  release  the  lands  from  what 
was  quaintly  denominated  the  dectthrclutch  of  the  corpora- 
tion. Scarcely  a  single  reason  exists  here  for  the  imposi- 
tion of  similar  restrictions  on  the  tenures  of  corporations. 
The  holding  of  land  by  a  corporation  here  deprives  no 
lord  of  his  accustomed  services,  or  his  rents,  or  his  escheats, 
or  his  reliefs,  attached  to,  or  growing  out  of  the  land. 
It  withdraws  no  feudal  services  from  a  superior,  or  from 
the  government.  Premises  so  held  are  liable  to  contribu- 
tion for  public  expenses,  as  if  held  by  individuals.  They 
may  be  sold  and  conveyed  voluntarily  by  the  corpora- 
tion, or  taken  by  force  of  law  for  its  debts,  and  the  title 
t)f  the  institution  defeated.  Besides,  we  have  few  charters 
in  perpetuamh^  and  none  whose  powers  are  not  clearly 
defined.  The  period  of  their  existence  is  usually  fixed 
by  the  very  act  that  gives  them  life.  The  charter  under 
which  the  complainants  have  existence,  limits  that  exist- 
ence to  a  period  less  than  the  average  length  of  life  of 
individuals.  At  the  end  of  that  time,  unless  legislative 
^d  further  extend  its  powers,  all  the  lands  held  by  the  cor- 
poration cease  to  be  so  held.  Wlien  there  is  no  especial 
legislative  act  to  the  contrary,  upon  the  dissolution  of  its 
charter,  all  the  lands  held  by  a  corporation  revert  to  the 
grantor.  By  the  provisions  of  the  present  laws  of  this 
state,  they  become  liable  to  be  sold  for  the  payment  of  its 
debts,  and  the  proceeds  to  be  distributed  among  the  stock- 
holders; and  if  such  sale  should  fail  to  be  made,  they 
would  revert  to  the  grantor. 

From  tliis  view  of  the  subject,  it  seems  scarcely  a   rea- 
sonable construction   of  the  limitation   referred  to,  in  the 
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charter  of  the  bank,  to  suppose  that  it  was  intended  only 
to  restrain  the  continued  holding  of  lands  for  an  indefinite 
period  in  the  hands  of  the  bank.  Both  the  phraseology, 
and  the  evident  intent  of  the  restriction,  appear  to  me  to 
apply  to  that  holding  of  land  which  is  necessary  in  aU  cases- 
of  a  conveyance  to  and  from  the  bank.  It  is  intended 
to  restrain  the  corporation  from  entering  into  specula- 
tions and  purchases  of  real  estate,  which  are  clearly 
foreign  to  the  objects  of  its  creation.  The  inmiunitiea 
incident  to  a  corporation  are  thrown  around  its  capital,. 
its  profits,  and  its  business;  but  they  are  not  intended 
to  be  extended  to  it  as  a  buyer  and  seller  of  lands. 
Those  which  it  may  hold  are  specified,  the  necessary 
building  for  banking  purposes,  and  such  lands  as  it  may 
be  found  necessary  to  receive  for  debts  due  to  it  All 
others  are  without  the  scope  of  its  legitimate  powers  and 
business. 

It  is  not  pretended  that  the  lands  mentioned  in  the  com- 
plainant's bill  are  within  this  exception.  The  bill  showa 
that  the  complainants  were  to  purchase  them  of  a  third 
person,  and  to  sell  them  to  the  defendant  It  contemplated 
not  even  a  payment  in  full  by  the  bank,  but,  on  the  con- 
trary, contains  a  contract  that  the  complainants  shall,  within 
five  years,  clear  the  premises  from  any  mortgage  or  incum- 
brance they  may  create  upon  it  for  the  purchase  money. 
It  is  difficult,  from  the  facts  set  out  in  the  bill,  to  look  upon 
the  transaction  contemplated  by  the  contract  to  be  other 
than  a  speculation  in  lands,  entirely  foreign  to  the  objects, 
and  beyond  the  legal  powers  of  the  corporation.  If  such  a 
transaction  be  construed  as  within  the  scope  of  its  chartered 
rights,  it  is  certain  there  can  be  no  limit  fixed  to  the  businesa 
of  a  bank. 

While  I  cannot  doubt  that  the  transaction  contemplated 
by  the  contract  was  an  unlawful  one  on  the  part  of  the 
bank,  I  do  not  deem  it  necessary  to  determine  what  would 
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have  been  the  effect  on  the  title  to  the  property,  if  such  a 
conveyance  had  been  made  to  the  bank,  and  by  it  to  another 
person.  Many  charters  apply  the  restriction  to  the  prop- 
erty which  the  bank  shall  be  enahled to  hold;  this  speaks 
of  that  which  it  shall  be  lawful  for  it  to  hold.  Even  under 
the  former  words,  it  seems  to  have  been  considered,  in 
Pennsylvania  and  Virginia,  that  the  title  would  not  be 
defeated.  A  violation,  and  consequent  forfeiture  of  its  char- 
ter,  would  be  a  certain  consequence  of  such  unlawful  act. 
But  our  inquiry  here  is  not  what  would  be  the  conse- 
quences of  the  act,  but  whether  the  act  was  lawful ;  and  I  am 
satisfied  that  the  contract  could  never  have  been  carried  into 
effect  by  the  bank,  without  holding  real  estate  not  allowed 
by  its  charter,  and  in  violation  of  its  provisions. 

This  leads  to  the  second  inquiry  in  the  case — can  this 
suit  be  maintained  f 

It  was  one  of  the  earliest  principles  established,  that 
courts  of  justice  will  not  lend  their  aid  in  enforcing  con- 
tracts which  are  contrary  to  law.  If,  in  transactions  of 
this  character,  either  party  has  obtained  the  advantage  of 
tho  other,  however  great  may  be  the  hardship  of  the  case, 
courts  will  not  aid  one  violator  of  law  against  the  other, 
but  will  leave  them  as  they  are  found.  Mdior  eat  conditio 
possidentis  is  the  maxim  in  such  case,  both  in  law  and 
equity. 

The  rule  applies  as  well  when  the  subject  matter  of  the 
contract  is  malum  prohibititm^  as  when  it  is  malum  in  se. 
In  Albert  v.  Maze^  2  Bos.  cfe  PuU,^  371,  the  doctrine  which 
applies  in  cases  of  malum,  in  se  was  applied  to  a  transaction 
prohibited  by  statute.  In  Watts  v.  Brooks^  3  Ves.  Jr,^  612, 
the  same  doctrine  was  applied  in  equity.  In  Bibhans  v. 
Gricketty  1  Bos.  cfe  PuU.^  264,  under  the  statute  prohibiting 
the  furnishing  of  provisions  to  voters,  the  court  refused  to 
enforce  a  contract  by  the  defendant  to  pay  for  such  pro- 
visions, upon  the  ground  that  it  was  a  contract  to  disobey 
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the  law.  The  same  principle  mnfi  through  all  the  Eng- 
lish cases. 

The  courts  of  this  country  have  uniformly  adopted  the 
same  principle,  and  refused  to  assist  either  party  in  the 
enforcement  of  a  contract  to  violate  the  law :  Mitchell  r. 
Smith,  1  Binn.,  110  ;  S.  C,  3  DaU.,  269 ;  Mwyhin  t?. 
Covlon,  4  Id.y  298;  Duncanson  v.  McClure,  Id.^  308; 
Nichols  V.  Ruggles,  3  Day*8,  145 ;  PraM  v.  Adama^  7 
PadgCj  615 ;  Armstrong  v.  Toler,  11  Wheat,  258 ;  JSioMr 
nay  v.  Eve,  3  Cranch,  242 ;  PaMon  v.  Nicholson,  3  Wheaty 
204 ;  Ex^rs  of  Cambioso  v.  Assignees  of  Maffett,  2  Wash. 
C,  C.  R.,  98 ;  BarUe  v.  Coleman,  4  Pet,  184 ;  (}raig  v. 
State  of  Missouri,  4  Pet,,  410. 

In  Hunt  V.  JSjiickerhacker,  6  Johns.,  327,  the  rule  is  laid 
down  correctly,  to  be,  that  all  contracts,  which  have  for 
their  object  anything  which  is  repugnant  to  the  general 
policy  of  the  common  law,  or  contrary  to  the  provisions  of 
any  statute,  are  void,  and  not  to  be  enforced.  This  was  a 
contract  to  sell  lottery  tickets  without  authority  from  the 
legislature  of  New  York,  which  was  rendered  illegal  by  *a 
law  of  that  state ;  and  the  court  refused  to  enforce  the 
contract.  "No  case,  I  believe,  can  be  found,''  says 
Thompson,  J.,  "  where  an  action  has  been  sustained,  which 
goes  in  affirmance  of  an  illegal  contract :"  Burt  v.  Place^ 
6  Cow.,  431.  The  inquiry  as  to  the  character  of  the  act 
to  be  done,  is,  whether  it  is  rendered  illegal.  It  is,  I 
apprehend,  of  no  importance  to  determine  what  is  the 
consequence  of  the  violation  of  the  law  to  the  parties, 
whether  it  is  visited  with  punishment  as  a  criminal  act,  or 
is  attended  with  civil  consequences  affecting  the  pecuniary 
interests  of  the  parties,  or  whether  they  are  left  to  the 
mercy  of  each  other.  When  once  it  is  determined  that  the 
act  contracted  to  be  done  is  prohibited  by  law,  the  court  will 
afford  no  aid. 

There  may   be  a  difficulty  in  cases  where  contracts  are 
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made  in  reference  to  matters  but  remotelj  tainted  with 

immorality  or  illegality,  and  not  the  immediate  subject  of 

the  undei*taking  of  parties,  to  determine  in  what  instances 

the  principle  should  be  applied ;   but  when  the  very  act  oon* 

tracted  to  be  done  is  itself  illegal,  there  can  be  no  doubt  of 

the  application  of  the  principle. 

The  Bank  of  Michigan  contracted  to  obtain  and*conyey  a 

title  to  real  estate,   under   circumstances  which  made  it  a 

transaction    prohibited    by    the    spirit  and    terms    of    its 

charter.    The  defendant,   with  knowledge  of  the  unlaw* 

fulness    of    the    transaction  (for  the  charter  is  declared  to 

be  a  public  act),  entered  into  the    contract.    Each   party 

to  the  contract  put  himself  in  the  power  of  the  other ;  and, 

as  a  court  of  equity  would  not  interfere  to  compel  the  bank 

to  perform  its  agreement,  by  buying  and  selling  lands  in 

violation  of  the  law,  so  aid  cannot  be  afforded  to  the  bank 

to  compel  the  defendant  to  perform    on  his    part.    The 

decree  of  the  chancellor  sustaining  the  demurrer,  must  bd 

affirmed. 

Decree  affirmed. 


Bostwick  ▼.  Dodge. 


A  penon  to  whom  *  promiaaorj  note  has  been  indorsed  in  payment  of  a  pre-ezisting 
debt,  is  a  holder  for  a  raluable  consideration,  and  is  not  affected  by  any  equities 
between  the  antecedent  parties,  where  he  has  reoeired  the  note  before  It  MiMVFyr 
due,  without  notice  of  such  equities,    (a) 

Error  to  Lenawee  Circuit    Court.     Dodge    sued    Boet- 
wick  in  the  court  below  in  izssumpsit  upon  a  promissory 
note  made  by  the  latter,  payable  to  Samuel  F.  Hooper  or 
order,  who   indorsed    it    before    maturity   to  the  plaintiff 
below,  in  paymerU  of  a  debt  due  to  him  from  Hooper.    On 

(a)   This  case  orerrules  on  this  point  Ingerson  r.  Starkweather,  Walk.  Ch.,  84ff ;  aaa 
•  Mich.,  450.    Approved  Outhwite  r.  Porter,  18  Mich.,  538,  539. 
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the  trial,  the  defendant  below  offered  to  prove  that  the 
note  was  given  for  bills  of  the  Farmers'  Bank  of  Sand- 
stone ;  that  the  bank  was  a  fraudulent  institution,  never 
legally  organized ;  and  that  the  bills  were  entirely  worthless 
when  he  received  them  and  gave  the  note.  The  plaintiff 
below  having  objected  to  this  evidence,  it  was  rejected  by 
the  court.  The  defendant  below  excepted,  and  a  bill  of 
exceptions  having  been  signed,  removed  the  cause  into  this 
court  by  writ  of  error. 

iT.  B.  BamsdeUy  for  the  plaintiff  in  error,  cited  10 
Wend.y  65 ;  30  Johm.y  367  ;  8  Wmd.^  426 ;  13  Id.,  605 ; 
ChiMy  on  Bills,  650. 

jP.  B.  AdwTMy  for  the  defendant  in  error,  cited  Briggs 
«•  Bockwdly  11  Wend.,  509 ;.  Morion  v.  Bogers,  14  Wend., 
676 ;  Brush  v.  Scrthner,  11  Conn.,  388 ;  Jf'.  T.  State  Bank 
V.  Fletcher,  6  Wend.,  85;  Porter  v.  TalooU,  1  Cow., 
859 ;  Burdich  v.  Green,  15  Johns.,  247 ;  1  Id.,  34 ;  10 
Id.^  104 ;  2  iV.  Hamp.,  336 ;  6  Ora/nch.,  253 ;  2  Wash. 
a  G.  B.,  24,  191 ;  2  Greerd.,  121 ;  Swift  v.  Tyson, 
16  Bet.,  2. 

Kansom,  C.  J.,  delivered  the  opinion  of  the  court 
The  single  question  presented  by  this  case  is,  whether  the 
holder  of  a  note  or  bill,  transferred  to  him  before  maturity, 
in  payment  of  an  antecedent  debt,  shall  be  deemed  to  have 
received  it  for  value,  in  the  usual  course  of  trade,  and 
entitled  to  recover  its  amount  of  the  maker,  or  acceptor ;  or, 
whether  he  merely  succeeds  to  the  rights  of  the  indoiser, 
and  holds  the  paper  subject  to  all  the  equities  which  may 
have  existed  between  the  original  parties. 

That  the  holder  of  negotiable  paper,  who  acquires  it 
without  consideration,  or  for  consideration,  if  overdue,  or 
who  has  notice  when  he  receives  it,  that  it  could  not  be 
enforced  between  the  original  parties,   takes   it  subject  to 
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anj  defense  that  could  be  set  up  in  an  action  between 
those  parties,  is  a  doctrine  familiar  to  all.  Equally  well 
settled  and  understood  is  the  principle,  that  any  want  or 
failure  of  consideration,  whether  partial  or  total,  or  any 
fraud  even,  between  antecedent  parties,  will  constitute  no 
defense  to  a  note  or  bill  in  the  hands  of  one  who  obtained 
it  in  good  faith,  for  a  valuable  consideration,  at  or  before 
its  maturity,  and  without  notice  of  any  circumstances- 
impairing  its  validity.  These  principles  are  said  by  Justice 
Story,  in  Bvoift  v.  Tyson,  16  Pety  15,  to  have  been  so  long 
and  well  established,  and  to  be  so  essential  to  the  security  of 
negotiable  paper,  that  they  are  laid  up  among  the  fundamen- 
tab  of  the  law,  and  require  no  authority  or  reasoning  to  be 
brought  to  their  support 

In  the  case  before  us,  there  is  no  pretense  that  the 
defendant  is  not  a  holder  in  good  faith  without  notice,  and 
for  a  valid  consideration  as  between  himself  and  the 
indorser ;  but  it  is  insisted  that  the  transfer  of  the  note  in 
payment  of  a  pre-existing  debt,  is  not  in  the  usual  course 
of  trade,  and  for  a  valuable  consideration,  as  understood 
in  the  mercantile  law ;  and  therefore  does  not  preclude  the 
plaintiff  from  showing  that  the  note  was  void  in  its  incep- 
tion for  want  of  consideration.  It  is  contended  that  the 
valuable  consideration  contemplated  by  the  commercial 
law  in  reference  to  this  question,  is  a  present  one,  the  pay- 
ment of  money,  or  delivery  of  goods,  or  other  thing  of 
value,  at  the  time,  and  upon  the  credit  of  the  transfer  of 
the  paper.  We  do  not  feel  called  upon  to  discuss  thi& 
question,  either  upon  principle,  or  by  a  review  and  criti- 
cism of  the  adjudged  cases  in  which  it  is  decided.  In 
England,  and  in  most  of  the  states  of  the  Union,  it  has 
been  long  and  uniformly  held,  that  the  extinguishment  of 
a  pre-existing  debt,  was  as  valid  and  sufficient  a  consider- 
ation for  the  transfer  of  a  negotiable  instrument,  as  the 
payment  of  money,  or  the  delivery  of  any  species  of  prop- 
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ertj  whatever.  That  the  rule  is  one  of  great  convenience, 
and  necessity  even,  to  a  commercial  community,  is  too  obvi- 
ous to  require  illustration,  and  its  adoption  in  no  way  con- 
travenes the  principles  of  natural  justice. 

A  different  rule  seems  to  have  obtained  in  New  York,  as 
established  in  the  cases  of  Bristol  v.  Spi^ag^iie,  8  Wend.^  425, 
and  lioosa  v.  Brotheraan^  10  Wend,y  605.  The  more 
recent  decisions,  however,  of  the  courts  of  that  state, 
recognize  the  doctrine  of  the  English  cases.  To  this  effect 
are  the  Bank  of  Salina  v.  Bahcock^  21  Wend,j  600 ;  Bank 
cf  Sandneky  v.  ScoviUe^  25  Wend.<y  115,  and  WlUiams  v, 
Smith,  2  BiUy  301. 

In  support  of  the  view  we  have  taken  of  this  question, 
the  following  cases  are  referred  to,  and  are  believed  to  be 
perfectly  conclusive:  Townaly  v.  SumraU,  2  Pet.,  170; 
Simft  V.  Tyson,  16  Pet,j  2.  The  latter  case  is  directly  in 
point,  and  the  opinion  of  the  court,  delivered  by  Judge  Story, 
is  an  elaborate  one,  reviewing  the  authorities,  both  English 
and  American.  See  also  Brush  v.  Scrihner,  11  Oonn., 
888  ;  St&ry  on  BUls,  §  192 ;  8  ITenfs  Com.,  81.  Among 
the  English  cases  to  the  same  effect,  are  Bosauquet  v. 
Dudmam,,  1  Stark.,  1;  Haywood  v,  WcUson,  4  Bing., 
496 ;  PiUaus  v.  Van  Mierop,  8  Burr.,  1664 ;  J5c  parts 
Bloxham,  8  Vesey,  531.  See  also  Bayley  on  Bills,  527 ; 
Chitty  on  Bills,  85. 

We  are  of  opinion  that  the  evidence  offered  by  the  defend- 
ant was  properly  rejected.  There  is,  therefore,  no  error  in 
the  record,  and  the  judgment  of  the  court  below  must  be 
aflinned,  with  damages  and  costs. 

JndgmeTU  affirmed, 
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The   People  ez  rel.   Hyde  r.  Judges  of  Oalhonn  droait 

Court. 

The  diflcoatinuance  of  a  suit  io  attachment  l^  the  original  plaintiff,  will  not  Impair 
the  itght'Of^  cwditer  who  has  previously  filed  his  declaration  in  the  cause,  to  pro- 
ceed to  Judgment,  nor  affect  his  lien  upon  the  property  attached. 

A.  motion  to  set  aside  a  judgment  for  irregularity,  made  two  years  after  it  waa  ren- 
dered, the  delay  being  unexplained,  will  be  deemed  too  late,    (a) 

Where  one  creditor  only  obtains  a  Judgment  in  a  suit  commenced  by  writ  of  attach- 
ment, it  is  not  necessary  that  the  order  of  sale  of  the  property  attached,  authorised 
by  the  statute  (IL  S.,  611,  |  17),  should  require  the  money  arising  from  the  sale  to 
be  paid  into  court;  but  if  it  require  the  same  to  be  paid  to  the  plaintiff,  thla 
will  not  vitiate  either  the  order,  or  the  proceedings  under  it. 

This  court  will  not  grant  a  mandamus  to  compel  the  Circuit  Court  to  set  aside  a  sale 
of  property  attached,  to  satisfy  a  judgment  in  that  court  in  a  suit  commenced  by 
\ttachment,  on  the  ground  that  the  sheriff^s  return  does  not  show  all  the  stepa 
required  by  law  to  make  a  valid  appraisal  and  sale  to  have  been  taken,  where  it  ia 
made  to  appear,  by  affidavit  of  the  sheriff,  that  such  steps  were  in  fact  taken. 

The  Circuit  Court  might,  upon  application,  founded  upon  such  affidavit,  grant  an 
amendment  of  the  sheriff's  return.  This  court,  however,  has  no  power  to  grant 
the  amendment. 

A  Judgment  in  a  suit  commenced  by  writ  of  attachment,  will  not  be  set  aside  for 
irregularity,  on  the  motion  of  a  person  to  whom  the  property  attached  had  been 
conveyed  by  the  defendant,  after  service  of  the  attachment*  but  who  is  a  stranger 
tothereoord. 

Motion  for  a  mandamus.  On  the  19th  day  of  Februarj', 
1839,  Charles  P.  Dibble  sued  out  a  writ  of  attachment 
against  Charles  T.  Moffatt,  an  absconding  debtor,  return- 
able in  the  Circuit  Court  for  the  county  of  Calhoun,  which 
was  served  on  the  same  day,  by  attaching  certain  real  estate 
of  the  defendant,  and  by  filing  with  the  proper  register  of 
deeds  a  copy  of  the  writ  and  a  statement,  as  required  by 
the  statute  {H.  /S,  507,  §  5),  in  order  to  perfect  the  lien 
upon  the  property.    At  the  next  May  term  of  the  Circuit 

(a)   See  Spafford  v.  Beach,  S  Doug.,  ISO. 
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Court,  the  defendant  was  dulj  called  and  hia  default 
entered.  On  the  25th  day  of  June,  1839,  Sclmjler  and 
Wallingford,  creditors  of  the  defendant,  filed  their  declara- 
tion nnder  the  attachment ;  and  on  the  2d  day  of  the  fol- 
lowing November,  Dibble,  the  original  plaintiff,  entered  a 
discontinuance  of  the  suit.  Schuyler  and  Wallingford 
afterwards  proceeded,  however,  in  the  prosecution  of  their 
claim,  and  at  the  May  term,  1840,  obtained  a  judgment  tor 
$666.53,  and  an  order  for  a  sale  of  the  property  attached,  to 
satisfy  the  same;  which  order  required  that  the  money 
arising  from  the  sale  should  be  paid  to  them.  The  property 
was  sold  by  virtue  of  this  order. 

On  the  14th  day  of  March,  1839,  the  defendant  conveyed 
the  property  to  Hyde,  the  relator,  who  was  not  a  party  to 
the  suit,  by  deed  recorded  April  6,  1839  ;  and,  at  the  May 
term,  1842,  after  the  sale,  and  return  of  the  proceeding<« 
under  the  order,  he  made  a  motion  to  the  Circuit  Court, 
founded  upon  affidavits  of  the  above  facts,  and  upon  the 
papers  and  proceedings  in  the  cause,  for  an  order  setting  aside 
the  judgment,  and  all  the  subsequent  proceedings,  for  sundry 
alleged  irregularities.  This  motion  having  been  denied,  the 
relator  now  applies  to  this  court  for  a  rrumdamfitut  to  compel 
the  Circuit  Court  to  set  aside  the  order  denying  the  same, 
and  to  grant  the  motion. 

Bradley^  for  the  relator. 

Woodruffs  contra. 

FsLCH,  J.,  delivered  the  opinion  of  the  court. 

The  motion  below  was  founded  on  objections:  1st,  to 
the  judgment  against  the  defendant  in  attachment ;  2d,  to 
the  order  of  sale  under  which  the  land  claimed  by  the  relator 
was  sold ;  and  3d,  to  the  officer's  return  of  the  proceedings 
in  making  the  sale  imder  the  order. 

1.    Various  irregularities  were  urged  as  objections  to  the 

414 


FIRST  CIRCUIT,  JANUARY  TERM,  1844  419 


People  V.  Judges  of  the  Calhoun  Circuit  Court 


judgment.  The  papers,  however,  show  that  the  suit  was 
well  brought  by  the  original  attaching  creditor.  Dibble, 
and  due  service  of  the  writ  made,  bj  attaching  the  land 
claimed  by  the  relator,  which  was  at  that  time  the  prop- 
erty of  the  defendant  in  attachment.  The  creditors, 
Schuyler  and  Wallingford,  had  the  right,  under  the  statute, 
to  file  their  declaration,  and  the  discontinuance  by  the 
original  attaching  creditor  did  not  impair  their  right  to  pro- 
ceed in  the  suit,  and  obtain  judgment.  Their  lien  was 
perfect,  on  the  land  attached,  according  to  the  provisions 
of  the  statute ;  and,  after  due  notice  to  the  world  of  the 
attachment,  by  filing  notice  thereof  in  the  office  of  the 
register  of  deeds,  the  subsequent  purchaser  could  only  take 
the  land  subject  to  the  lien,  of  the  creditor,  created  by  the 
attachment.  These  considerations  are  important  here,  as 
showing  that  the  Circuit  Court  had  jurisdiction,  not  only 
in  the  suit  instituted  by  Dibble,  the  attaching  creditor,  but 
also  to  proceed  under  the  statute  after  his  discontinuance, 
and  adjudicate  on  the  claim  of  Schuyler  and  Walling- 
ford. The  court  having  this  jurisdiction  of  the  matter,  the 
motion  to  set  aside  the  judgment  must  depend  entirely 
upon  the  alleged  irregularities  in  the  proceedings  in  the 
suit. 

There  is  a  fatal  preliminary  objection  to  the  examining 
of  these  irregularities  on  this  motion,  arising  from  the  lapse 
of  time.  The  judgment  was  rendered  two  years  before 
this  motion  was  made,'  and  three  regular  terms  of  the 
court  had  elapsed.  The  rule  of  practice  requires  the  party 
complaining  of  irregularities  to  present  his  application  to 
the  court  the  first  opportunity  after  the  irregularity  has 
taken  place,  and  before  any  further  proceedings  have  been 
had  in  the  cause  by  the  party  complaining  of  it :  Grah. 
Pr.j  702.  In  New  York,  motions  to  set  aside  inquests  for 
irregularity  have  often  been  denied,  because  they  were 
not  made  at  the  earliest   opportunity.     Thus,  in  Ilinde  v. 
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TiMs,  10  Jbhns.y  436,  the  court  denied  the  motion,  becanse 
one  term  had  intervened.  In  Thorp  v.  Fowler^  5  CkAD^ 
446,  seven  years  had  elapsed;  and  the  court  term  it  & 
case  of  gross  negligence,  and  refused  the  motion,  although 
accompanied  bj  an  affidavit  of  merits.  In  Nickels  v. 
NichoUj  10  Wend.j  560,  only  about  three  months  had 
passed;  yet  the  court  say,  in  denying  the  motion,  that,  aa 
it  was  an  attempt  to  deprive  the  plaintiff  of  his  judgment 
on  the  ground  of  mere  irregularity,  the  defendant  would 
be  held  to  the  strictest  rules  of  proceedings,  and,  having 
been  guilty  of  laches  in  making  his  motion,  he  was  not 
entitled  to  be  heard. 

No  excuse,  or  reason  why  the  application  in  this  case 
was  made  at  so  late  a  day,  is  given  in  the  affidavits  filed 
in  the  case ;  and  the  laches  of  the  applicant  is  such  as  to 
prevent  the  success  of  his  application  to  set  aside  the 
judgment. 

2.     The  court  was  asked  to  set  aside  all  proceedings  on 
the  order  of  sale,  on  the  ground  that  the  order  itself  was 
invalid.      It    ordered    a  sale  of  the  property,  and  that  tlie 
money  should  be  paid  to  the  plaintiffs.    The  relator  objects 
that  the  order  should  direct  the  money  to  be  paid  into 
court.    The    statute  (i?.  /SI,  611,  §  17)  provides  for  the 
sale,  and  that  the  money  arising  therefrom  shall  be  divided 
among  the  several  creditors  in  proportion   to  their  daiins. 
I  do  not   imderstand  the  order  as  directing    the  officer  to 
pay    over   the    money    collected    to   the  creditors.     It  is 
consistent    with    its    terms    that    he   should   bring  it  into 
court  to  be  paid  over.     I  do  not  understand  the  statute  as 
prohibiting  the  court  from  making  an  order,  if  it  should 
be  deemed  advisable,  that  the  officer  should  pay  it  over  to 
the  creditor  directly.    When  there  is  but  one  creditor  obtain- 
ing judgment,   as  in  this  case,   the  money  majr  take  the 
same  course  as  in  an  ordinary  case  of  money  collected  on 
an   execution.     In  that  case  the  precept  contemplates  the 
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pajinent  of  the  money  into  court,  yet,  in  all  cases,  where 
there  are  no  conflicting  claims  to  the  same,  a  payment  to 
the  creditor  is  recognized  by  the  court  as  good.  In  the  case 
before  us,  the  order  saying  that  the  money  should  be  paid 
to  the  plaintiffs,  who  alone  were  entitled  to  it,  to  the  amount 
of  their  joint  debt,  cannot  vitiate  either  the  order  or  pro- 
ceedings under  it. 

3.  The  tliird  objection  is,  that  the  sheriff's  return  does 
not  show  all  the  steps  required  by  law  to  make  a  valid 
appraisal  and  sale  to  have  been  taken,  and  that  the  sale 
should  therefore  be  set  aside.  Among  the  papers  submitted 
in  opposition  to  this  motion,  is  an  affidavit  of  the  sheriff, 
showing  that  all  the  regular  steps  were  taken  as  required  by 
law,  in  making  the  appraisal  and  sale.  It  often  happens 
that  the  returns  of  officers  in  such  cases  are  imperfect,  and 
great  indulgence  is  extended  by  courts,  in  allowing  them  to 
supply  any  deficiency,  where  it  can  be  done  in  accordance 
with  the  facts.  Application  is  made  here  for  leave  to 
amend.  That  leave  cannot  be  granted  by  this  court ;  but, 
while  the  affidavit  states  facts  which  would  authorize  the 
amendment  of  the  sheriff's  return  in  the  court  below,  we  will 
not,  by  mandamus^  compel  the  Circuit  Court  to  set  aside  its 
proceedings. 

There  is  another  reason  why  this  motion  should  not  be 
granted,  or  at  least  so  much  of  it  as  asks  the  setting  aside 
of  the  judgment.  The  relator,  being  a  stranger  to  the 
record,  and  not  a  party  in  the  suit,  cannot  question  the 
validity  of  the  judgment.  It  is  unnecessary  to  determine 
whether  the  coui*t  should  listen  to  his  application  to  set  aside 
the  proceedings  in  making  the  sale  under  the  order.  Sucli 
applications  have  sometimes  been  heard. 

Goodwin,  J.,  did  not  participate,  the  cause  having  been 
argued  before  he  took  his  seat  upon  the  bench. 

Mandamus  refused. 
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John  Palmer  uid  othan,  Exeoaton  of  Jtilia  A.  Andenon^ 

Appellants. 

It  Dujr  well  be  doubted  whether  en  admliiietntor  is  aathoriaed,  in  enj  ceae,  to  give 
credit,  upon  the  lele  of  reel  estate  of  the  intestate  for  the  payment  ot  his  debts, 
under  an  order  of  lioenseoCaOourtof  Probate ;  and  whether,  if  he  does  so^  he  is  not 
ehargeable  with  the  price,  as  mon«7  in  his  hands  for  the  crsdltore  and  others  who 
maj  be  entitled  to  it. 

Squltj  gives  to  the  Tendor  of  real  estate  a  lien  upon  the  land  for  the  purchase  mooej 
unpaid  in  the  absence  of  anj  agreement  or  security  haTing  the  effect  to  suixender 
It    (a) 

But  if  the  Tendor  take  a  distinct  and  independent  secuztty  for  the  purchase  money, 
other  than  the  mere  personal  obligation  of  the  Tendee,  as  if  he  take  a  bond  ot  the 
Teodee  with  sureties,  or  his  promissoiy  note  with  indomrs,  the  lien  is  gone;  this 
being  considered  eridenoe  that  he  did  not  trust  to  the  estate,  as  a  pledge  for  his 
money. 

If ,  on  a  sale  of  real  estate  of  an  intestate,  under  an  order  or  license  of  a  Court  of 
Probate,  the  administrator  gives  credit  for  a  part  of  the  purchase  money,  and  takes 
indorsed  notes  of  the  Tendee  as  security  for  the  pasnoient  of  the  same,  thereby 
parting  with  ihe  equitable  lien  upon  the  land,  and  any  portion  of  the  amount  so 
secured  is  lost  by  the  subsequent  insolvency  of  the  parties  to  the  notes,  the  admin- 
istrator will  be  personally  answerable  to  the  estate  for  such  loss;  and  this  though, 
when  the  notes  were  given,  the  parties  to  them  were  in  good  credit,  and  reputed  to 
be  responsible,  and  there  has  been  no  laches  in  using  the  legal  means  for  oollectinic 
them,  and  although,  in  consequence  of  the  credit  given,  the  price  obtained  for  the 
property,  exceeded  what  it  would  have  brou^t  on  a  sale  for  cash,  by  an  amount 
greater  than  the  amount  lost  by  the  failure  to  collect  the  notes. 

Appeal  from  the  decree  of  the  Jndge  of  Probate  for 
Wayne  conntj.  The  decree  and  facts  upon  which  it  was 
based,  as  agreed  upon  were  as  follows :  In  1836,  Julia  A. 
Anderson,  as  administratrix  of  her  late  husband,  John 
Anderson  (who  died  intestate,  leaving  no  children,  and 
largely  indebted),  acting  under  an  order  or  license  of  the 
Court  of  Probate  authorizing  a  sale  of  certain  real  estate 
of  the  intestate  for  the  payment  of  his  debts,  sold  certain 
outlets  and  tracts  of  land  in  and  near  the  city  of  Monroe, 

(a)  Carroll  v.  Tan  Rensaeller,  Harr.  Cb.  R.,  »6;  Sears  v.  Smith,  S  Mich.,  MS;  Mawrj 
w.  VandUng,  9  Mich.,  89;  Converse  ▼.  Blumrich,  14  Mich.,  109.  See  Payne  ▼.  Atter 
^uiy,  Harr.  Oh.,  414. 
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mentioned  in  the  order,  on  the  terms  of  one-third  cash  down, 
and  the  balance  payable  in  two  equal  annual  installments,  with 
interest,  and  secured  by  promissory  notes  of  the  several  pur- 
chasers, each  having  two  responsible  indorsers.  On  these 
tenns,  sales  were  made  to  different  persons  to  the  amount  of 
$3,565.38,  which  was  all  collected  by  the  administratrix 
except  two  items,  viz. :  $108.33,  being  the  last  installment 
due  on  a  purchase  to  the  amount  of  $325.00,  made  by  Nor- 
man D.  Curtis,  which  installment  was  secured  by  the  promis- 
sory note  of  Curtis,  with  two  indorsers ;  and  also  $346.68, 
being  the  last  installment  due  on  a  like  purchase  to  the 
amount  of  $1,040,  made  by  James  Q.  Adams,  which  install- 
ment was  also  secured  by  a  like  note  of  the  purchaser,  with 
two  indorsers.  These  two  items,  amounting  to  $455.01, 
were  lost  by  the  insolvency  of  the  makers  and  indorsers  of 
the  notes. 

Mrs.  Anderson  having  died  before  her  administration  of 
the  estate  of  her  husband  was  closed,  the  appellants,  execu- 
tors of  her  last  will  and  testament,  rendered  her  account  as 
administratrix,  in  which  the  above  sum  of  $455.01,  was 
deducted  from  the  aggregate  amount  of  the  sales  of  real 
estate,  and  credit  was  given  for  the  balance  only — the  amount 
actually  collected. 

A  hearing  was  had  before  the  Judge  of  Probate  for  the  set- 
tlement of  the  account,  at  which  the  above  facts  appeared  ; 
and  it  was  there  further  testified  by  Robert  McClelland, 
Henry  Chipman  and  Lucius  Abbott,  that  the  real  estate, 
in  their  opinion,  sold  for  one-third  more,  in  consequence  of 
the  credit  given,  than  it  would  h^ve  brought  had  it  been 
sold  for  cash  down ;  and  the  two  latter  witnesses  testified, 
also,  that  at  the  time  of  the  sale,  both  the  makers  and  indors- 
ers of  the  notes  above  mentioned,  were  in  good  credit 
and  reputed  to  be  responsible;  that  suits  were  com- 
menced against  them  on  the  maturing  of  the  notes,  and 
with  due  diligence  prosecuted  to    judgment ;    that    legal 
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diligence  had  been  used  by  the  adminifitratrix  to  recover  tlie 
money,  bnt  to  no  purpose ;  and  that  nothing  had  been  or 
could  be  collected  from  the  parties  to  the  notes,  as,  soon 
after  the  sale,  their  real  property  depreciated  in  value.  This 
testimony  was  uncontradicted  before  the  Judge  of  Probate, 
and  is  now  submitted  as  a  part  of  this  case. 

The  Judge  of  Probate  decreed  that  the  estate  of  John 
Anderson  should  be  credited  with  the  two  items,  above  men- 
tioned, amounting  to  $455.01.  From  which  decree  thie 
appeal  was  taken  to  this  court 

A.  D.  J^raser  and  Henry  Chipmariy  tor  the  appellants. 

ff.  T.  BackuSy  contra. 

Goodwin,  J.,  delivered  the  opinion  of  the  court 
1.  The  first  question  which  arises  in  this  case,  and 
which  has  been  argued  by  counsel,  is,  had  'the  administra- 
trix authority  to  sell  the  real  estate  on  a  credit,  or  rather  to 
give  credit  upon  the  sale  ?  It  is  insisted,  on  the  part  of  the 
appellees,  that  she  had  not ;  and  that,  having  done  so  it  was 
at  her  own  hazard,  and  the  estate  is  not  chargeable  with  the 
loss.  On  the  other  hand,  it  is  contended  that,  in  executing 
the  authority  to  sell,  granted  by  the  court  under  the  statute, 
the  administratrix  had  a  discretion  to  give  credit,  if,  in  her 
judgment,  the  interests  of  the  estate  would  be  subserved  by 
it,  and  if  she  exercised  this  discretion  in  good  faith,  with 
proper  diligence,  and  without  negligence.  The  solution  of 
this  question  depends  upon  the  constrnction  of  the  statutes 
of  1833,  under  which. these  proceedings  were  had,  and 
the  rules  which  the  law  applies  to  such  powers  as  that  con- 
ferred. 

It  is  to  be  remembered  that,  while  personal  property  of 
the  intestate  passes  to  the  administrator  upon  his  appoint- 
ment, and  vests  in  him  absolutely,  to  be  applied  and  dis- 
tributed, to  be  sure,  in  due  course  of  administration,  th# 
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real  estate  does  not  It  descends  immediatelj  to  the  heira ; 
their  title,  however,  being  subject  to  be  devested,  in  case 
it  shonld  be  required,  and  a  sale  of  it  authorized,  for  pay- 
ment of  the  intestate's  debts.  He'  cannot,  as  such,  enter 
upon  it,  or  maintain  any  action  in  regard  to  it.  He  can  only 
sell  and  convey  it  upon  being  licensed  to  do  so,  in  the 
exigency  specified  in  the  statute,  when  the  personal  property, 
which  is  the  primary  fund  for  the  payment  of  debts,  is 
insufficient  for  that  purpose :  Zawa  1833,  jo^p.  291,  292,  308, 
310 ;  8  Mass.y  258 ;  4  Id.,  354 ;  5  Id.,  240 ;  3  Cow.,  299 ; 
6  dwfi.,  873. 

In  examining  the  sections  of  the  act  under  which  the 
license  was  obtained  {laws  1833,^.  291-2),  in  conjunction 
with  the  other  provisions  in  respect  to  the  powers  and  duties 
of  administrators,  there  is  much  force,  certainly,  in  the 
position  assumed  by  the  counsel  for  the  appellees,  that  the 
administrator,  as  such,  cannot  give  credit  on.  such  sale, 
except  at  his  own  hazard  entirely.  The  power  is  a  special 
one,  conferred  under  the  statute  for  a  specific  object 
— the  payment  of  the  debts  of  the  intestate — and  limited, 
as  to  the  quantity  to  be  sold,  to  what  shall  be  deemed 
necessary  for  that  object,  if  the  whole  be  not  required ; 
the  court,  however,  having  power  to  order  the  sale  of 
more,  if  a  partial  sale  would  be  injurious  to  the  residua 
The  outstanding  debts  are  to  be  paid  ;  and  they  are  gen- 
erally due,  and  must  be  presumed  to  be,  or  about  to 
become  so,  when  application  is  made  to  sell  the  real  estate^ 
and  devest  the  title  and  possession  of  the  heirs ;  and  the 
object  of  the  sale  would  seem  to  require  prompt  payment 
of  the  money  upon  it.  Powers  and  trusts  of  this  nature, 
for  the  benefit  of  others,  are,  by  the  general  law,  required 
to  be  executed  promptly,  or  with  all  reasonable  dispatch. 
By  the  statutes  referred  to,  time  is  given  to  the  admin- 
istrator to  look  into  and  ascertain  as  to  the  solvency  of  the 
estate,  and  he  is  privileged  from  answering  to  suits  for  the 
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period  of  one  year  for  this  purpose;  and,  if  he  finds  it 
insolvent,  npon  representation  of  that  fact,  a  commission  is 
appointed  to  receive  and  audit  the  claims,  and  the  whole 
estate,  personal  and  real  (except  that  which  the  statute 
bestows  upon  the  widow  in  such  case),  is  to  be  converted 
into  money  and  distributed  among  the  creditors  pro  rata^ 
After  the  expiration  of  the  year,  if  this  be  not  done,  and 
the  debts  remain  unpaid,  he  may  be  sued,  and  judgment 
had  against  the  estate,  and  both  the  real  and  personal  estate 
subjected  to  execution  on  the  judgment  And,  in  the 
very  next  section  to  that  providing  for  the  levy  of  real 
estate  on  an  execution  against  him  {Laws  1833,  p.  294),  it  is 
provided,  that,  when  he  «  shall  neglect,  or  unreasonably  delay 
to  raise  money  out  of  the  estate,  by  collecting  debts  due 
to  such  estate,  and  selling  the  personal  estate,  or  real  estate 
(if  need  be,  and  he  has  power,  or  can  obtain  license  to  sell 
the  same),  or  shall  neglect  to  pay  what  he  has  in  his  hands^ 
and  by  such  neglect  or  delay  shall  subject  the  estate,  real 
or  personal,  to  be  taken  in  execution,  the  same  shall  be 
deemed  waste,  and  unfaithful  administration."  Now,  npon 
view  of  this  section,  and  the  consequences  contemplated 
to  the  administrator  at  the  expiration  of  the  year,  if  the 
property  has  not  been  converted  into  money  for  the  pay- 
ment of  the  debts — especially  taken  in  connection  with 
the  other  provisions,  and  tlie  general  rule  above  adverted  to 
•^it  may  well  be  doubted  whether  an  administrator  is. 
authorized  at  all  to  give  credit  upon  the  sale  of  real  estate 
in  such  exigency;  and  whether,  if  he  does  so,  he  is  not 
chargeable  with  the  price,  as  money  in  his  hands  for  the 
creditors  and  others  who  may  be  entitled  to  it  The 
oath  which  has  been  adverted  to  in  argument,  required  of 
the  executor  or  administrator,  that  he  will  use  his  utmost 
endeavors  to  dispose  of  the  estate  in  such  manner  as  will 
produce  the  greatest  advantage  to  all  persons  interested 
therein,  and  that,  without   any  sinister  views  whatever,   I 
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do  not  consider  as  conferring  any  power,  but  as  designed 
to  secure  diligence  and  good  faith,  in  the  use  of  all  those 
means  which,  upon  such  sales,  may  be  resorted  to  by  a 
diligent  and  faithful  man,  to  enhance  the  price;  of  which 
the  most  material  would  be  a  full  disclosure  of  all  the  cir- 
cumstances which  may  be  in  his  knowledge,  going  to 
show  the  situation,  advantages,  and  value  of  the  property 
— circumstances  important  to  a  purchaser  in  the  exercise  of 
his  judgment  in  bidding. 

But,  although  the  reasons  may  be  strong  in  favor  of  the 
proposition  that,  in  case  of  such  a  sale  upon  credit,  the 
price  would  be,  immediately  upon  the  execution  of  the 
conveyance,  money  in  his  hands  to  be  administered ;  and  the 
debt  of  the  purchaser  created  by  the  obligation,  would  be 
to  him  in  his  own  right ;  yet,  from  the  view  which  we  enter- 
tain of  the  second  question  presented,  we  do  not  deem  it 
necessary  to  decide,  and  to  go  so  far  as  to  say,  that  in  no  case, 
and  under  no  circumstances,  can  an  administrator  exer- 
cise such  a  discretion,  without  becoming  personally  charge- 
able. 

2.  The  second  question  is,  admitting  that  the  adminis- 
tratrix might  exercise  a  discretion  to  sell  on  credit,  without 
becoming  so  chargeable,  was  the  discretion  in  this  case 
properly  exercised?  Let  it  be  remembered  that  the  title 
to  the  land  was  not  in  her,  but  in  the  heirs,  and  that  she 
executed  a  special  authority  in  making  the  sale  for  a 
special  purpose.  It  was  competent  to  retain  a  lien  on  the 
land  for  the  portion  of  the  purchase  money  unpaid.  Fur- 
ther, in  the  absence  of  any  agreement  or  security  having 
the  effect  to  surrender  the  lien,  equity  gives  it.  It  may  be 
waived  by  the  acts  of  the  parties  showing  that  it  was  not 
intended  to  be  retained.  If  the  vendor  take  a  distinct 
and  independent  security  for  the  purchase  money,  it  has 
been  held  the  lien  is  gone — such  a  security  having  been 
considered  evidence  that  he  did  not  trust  to  the  estate  as 
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a  pledge  for  his  money ;  although  it  has  been  held  that  the 
obligation  of  the  purchaser  alone,  is  not  such  a  secnritj, 
but  that  a  bond  with  sureties  is ;  and  so  of  notes :  2  SugcL 
on  Vend.,  62,  65 ;  2  SUrry  Eq.  Jut.,  464,  475 ;  2  Madd. 
Ch.,  129,  130;  6  Vea.,  752;  15  Id.,  329;  GUman  v. 
Brovm,  1  Mason,  212. 

Was  the  administratrix  justified  in  parting  with  the  lien  in 
this  case,  and  taking  personal  security  only  % 

It  is  insisted  on  the  part  of  the  appellants,  that  the  duties 
of  the  administratrix  are  those  of  a  trustee ;  and  that  the 
doctrines  governing  the  relation  of  trustee  and  cestui  que 
tnist  are  applicable.  The  administratrix,  in  relation  to  the 
personal  property  of  the  estate,  is  certainly  a  trustee.  So 
also  as  to  avails  of  real  estate  sold  under  the  statute ; 
and  she  may  also  be  said  to  be  so  in  relation  to  the  execu- 
tion of  the  power  and  license  for  sale  of  the  real  estate. 
It  is  further  contended  that,  in  the  management  of  a  trust, 
the  law  requires  good  faith,  including  honesty  and  dili- 
gence carefully  applied,  a  departure  from  which  is  a  breach 
of  trust,  for  which  the  trustee  is  liable ;  and  that  no  more 
than  this  is  required.  In  the  case  cited  of  Hester  v.  Hester, 
1  Dev.  Ch.,  331,  this  doctrine  is  sustained.  In  that  case, 
it  is  held  that  a  breach  of  trust  supposes  that  there  is  a 
rule  for  the  government  of  the  trustee;  that,  where  a 
rule  is  prescribed  by  the  creator  of  the  trust,  it' must  be 
adhered  to;  that,  ^^in  the  absence  of  one  prescribed  by 
him,  the  law  requires  good  faith,  which  includes  not  only 
what  is  understood  by  honesty  and  integrity,  but  care, 
diligence  and  attention,  and,  in  matters  of  judgment  and 
discretion,  that  they  should  be  carefully  applied."  And, 
in  the  case  of  Bryan  v.  Mulligan,  2  HilPs  Ch.,  364,  the 
rule  is  laid  down,  ^^  that  executors,  administrators,  and 
others  acting  in  a  fiduciary  character,  are  bound  to  manage 
the  funds  committed  to  their  care,  with  the  same  care 
and  diligence  that  a  prudent  man  would  bestow  upon  his 
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own  concerns;"  that,  when  a  loss  arises,  the  question  is, 
^^  whether  it  has  happened  from  casualties  against  which  no 
one  is  expected  always  to  guard,  or  from  his  want  of  care  and 
circumspection." 

We  are  not  without  authority  and  precedent  more 
directly  in  point  In  2  Madd.  C%.,  134,  it  is  laid  down 
that  two  principles  appear  to  have  been  adopted  in  regard 
to  the  liability  of  executors,  who,  it  is  said,  are  trustees: 
1.  Tliat,  with  a  view  not  to  deter  persons  from  undertak- 
ing a  trust,  the  court  is  extremely  liberal,  and  will  so 
determine  as  not  to  strike  a  terror  into  mankind,  acting  for 
the  benefit  of  others,  and  not  their  own.  2.  That  care 
must  be  had  to  guard  against  an  abuse  of  trust;  and 
various  decisions  are  cited  in  support  of  the  doctrine.  After 
giving  various  cases  in  which  they  have  or  have  not  been 
held  personally  liable,  and  the  principles  applicable,  on 
page  146,  it  is  laid  down  that  ^^  executors  are  not  justified  in 
laying  out  money  on  personal  security ;  and,  though  trus- 
tees were  expressly  empowered  to  lend  the  trust  money 
on  real  and  personal  security,  it  was  held  they  were  not 
justified  in  lending  it  upon  bond  to  a  trader;  they  must, 
in  such  cases,  take  the  best  security ;  nor  can  they,  with- 
out great  reason,  permit  debts  due  upon  personal  security 
to  remain  longer  than  is  absolutely  necessary,  especially 
where  infants  are  concerned.  If  they  neglect  to  call  in 
money  due  on  bond,  they  will  be  liable."  And  the  cases 
referred  to  support  the  doctrine  of  the  text.  In  the  case 
of  WU&es  V.  Stewardj  Coop,  Ca.j  6,  the  will  empowered 
the  defendants,  executors,  to  lay  out  the  legacy  in  thfi 
fwnds^  "or  on  such  other  security  as  they  could  procure 
and  think  safe."  Sir  William  Grant,  M.  R,  held,  "that 
the  defendants  had  no  power  to  lay  out  the  money  on  per- 
sonal security."  In  a  note  to  the  case  of  Harden  v.  Par- 
sonSy  1  Eden!s  JEq.,  145,  150,  relied  on  by  the  appellants* 
counsel,  it  is  %tatcd  that  "  it  is  now,  however,  clearly  settled 
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that  executors  or  trustees  cannot  lend  money  on  personal 
security ;"  overruling  the  doctrine  of  the  case  itself. 

The  case  of  Adye  v.  FeuiUetian,  1  Goafs  Ch.  Ca.^  24,  was, 
in  some  of  its  circumstances,  very  analogous  to  this ;  espe- 
cially in  regard  to  the  equities  insisted  on.  Upon  a  bill  filed 
by  infant  legatees  to  carry  the  trusts  of  a  will  into  execu- 
tion, accounts  were  directed  of  the  personal  estate ;  and,  the 
master  having  made  his  report,  the  defendant  excepted 
thereto,  ^'for  that  the  master  had  not  allowed  him  in  his 
discharge  a  sum  of  £1,000,  which  the  defendant  and 
another  of  the  executors  had  lent  on  bond  in  Jamaica,  the 
obligor  having  died  insolvent."  It  appeared  that,  at  the 
time  the  money  was  lent,  the  obligor  was  in  good  cir- 
cumstances ;  that,  the  interest  being  8  per  centy  the  estate  had 
been  increased  to  the  amount  of  £5,000,  by  the  executors' 
having  lent  money  in  like  manner;  and  that  the  testator 
had  constantly  employed  his  money  in  that  way  during 
his  life  time.  It  was  contended  for  the  defendant,  pre- 
cisely as  it  is  here,  that  ^^  an  executor  is  not  liable  for 
losses,  if  he  did  with  the  testator's  property  as  a  prudent 
man  would  have  done  with  his  own ; "  and,  further,  that 
the  estate  had  been  increased  £5,000  by  the  mode  of  laying 
out  the  money,  and  that  it  was  therefore  hard  that  the  execu- 
tor should  suffer  for  the  deficiency.  Lord  Loughborough 
says,  ^'  An  executor  must  always  be  answerable  for  an  infant's 
money.  The  particular  circumstances  cannot  weigh.  The 
executor  has  certainly  behaved  very  honorably  in  this  case  ; 
but  it  would  be  dangerous  to  break  through  the  general 
rule.  And  the  lord  commissioner  adds,  '^The  court  will 
always  discourage  lending  trust  money  on  private  security^ 
though  larger  interest  may  be  gained.  It  becomes  a 
species  of  gambling."  And  the  exception  was  over- 
ruled. 

In  the  case  of  Solmes  v.  Dring^  2  Cox  Oh.  Ca,^  1,  where 
£900  was  lent  by  the  executors  on  bond  with  surety,  and 
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tlie  obligors  were  in  yery  ample  circumstances  at  the  time, 
but  afterwards  became  insolvent,  Lord  Kenyon,  Master  of 
the  Bolls,  in  deciding  says :  ^'  The  bond  of  several  persons 
cannot  be  distinguished  from  the  bond  of  one  person,  as 
applied  to  this  case.  It  was  never  heard  of,  that  a  trustee 
could  lend  an  infant's  money  on  private  security.  This  is  a 
role  that  should  be  rung  in  the  ears  of  every  person  who 
acts  in  the  character  of  trustee ;  for  such  an  act  may  very 
probably  be  done  with  the  best  and  honestest  intention, 
yet  no  rule  in  a  court  of  equity  is  so  well  established  as 
this." 

In  Powells  V.  Evans^  5  Vea.  i?.,  839,  Lord  Alvanley  held 
the  executor  responsible  when  he  permitted,  negligently,  and 
without  good  reason,  money  to  remain  longer  than  was  abso- 
lutely necessary  upon  personal  security  taken  by  the  testator 
in  his  life  time. 

In  Smith  V,  Smithy  4  Johns.  Ch.^  284,  Chancellor  Kent 
reviews  many  of  the  English  decisions,  and  gives  it  as  the 
modem  rule,  that  ^^an  executor  must  not  even  rest  on  per- 
sonal security ;  and,  if  he  does,  it  is  at  his  own  hazard.'^ 
He  comments,  however,  on  its  strictness,  and  refrains  from 
deciding  whether,  in  possible  cases,  he  might  not  depart 
from  it. 

Justice  Story,  2  Com,  on  Eq,j  %  1274,  after  commenting 
on  this  subject,  and  referring  to  the  principles  and  cases, 
says  :  "  So,  if  a  trustee  should  invest  trust  money  in  mere 
personal  securities,  however  unexceptionable  they  might 
seem  to  be,  in  case  of  any  loss  by  the  insolvency  of  the 
borrower,  he  would  be  held  responsible;  for,  in  all  cases 
of  this  sort,  courts  of  equity  require  security  to  be  taken 
on  real  estate,  or  on  some  other  thing  of  permanent 
value." 

This  doctrine  seems  now  too  well  established  to  be 
questioned.  And,  if  it  is  to  be  applied  to  investments 
made  by  executors  and  trustees,  of  money  in  their  hands.* 
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much  more,  a  fortioriy  ifl  it  applicable  to  administraton 
and  execatoTB  transferring  the  title  of  the  eetate,  and  toI- 
untarily  parting  with  that  lien  which  the  law  would  other- 
wise create,  and  thereby  depriving  the  creditors  and  eettui 
qiie  tnut  of  that  secarity.  In  doing  so,  they  must  be  held 
personally  chargeable.  The  provision  of  the  section 
{L.  1833,  p,  293,  §  2)  anthori2ing,  when  a  part  only  of  the 
real  estate  is  wanted  for  the  payment  of  debts,  and  a  partial 
sale  would  injure  the  remainder,  a  sale  of  the  whole, 
requires  that,  in  certain  cases,  the  surplus  of  the  proceeds 
shall  be  put  at  interest  on  good  securities.  If  the  money  had 
been  actually  received  by  the  administratrix,  and,  under  this 
section,  loaned  on  such  securities  as  were  taken  for  the  price 
of  the  land  sold  in  this  case,  a  personal  liability,  under 
tlie  rule  laid  down,  would  certainly  have  been  the 
consequence.  Much  more  is  it  so  under  the  case  pre- 
sented. 

It  was  urged  in  argument,  that  the  administratrix  could 
not  have  sold  for  the  same  price  and  retained  the  lien  ;  that 
the  purchasers  bought  to  sell  again,  and  required  an  unin- 
cumbered title.  These  alleged  facts  do  not  appear  in  the 
case ;  and,  if  they  did,  under  the  rule  laid  down  in  the  books, 
it  would  seem  to  make  no  difference;  for  the  executor  is 
not  authorized,  even  for  the  benefit  of  the  estate,  to  run 
any  such  hazard.  He  cannot  so  speculate,  except  at  his  own 
risk. 

It  was  said  that,  at  the  period  referred  to,  it  was  cus- 
tomary generally  to  sell  real  estate  upon  credit,  and  we 
were  asked  to  taJce  judicial  notice  of  this  as  part  of  the 
history  of  the  times.  If  we  should  do  so,  we  must  also  take 
notice  of  the  fact,  that  then,  and  ever  since,  and  before, 
to  the  period  when  the  memory  of  man  runneth  not 
to  the  contrary,  it  was  the  general  usage,  here  and 
elsewhere,  upon  selling  real  estate  on  credit,  to  retain 
security  upon  it  for  the  purchase  money,  until  paid.    The 
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Roman  law  gave  such  a  lien  in  the  absence  of  any  expresa 
agreement,  both  in  reference  to  personal  and  real  property ; 
and  from  that,  it  i^  suggested  by  Justice  Story,  it  was 
probably  introduced  in  respect  to  real  property,  into  our 
equity  system. 

It  has  been  urged  upon  us  that  the  administratrix,  by  sell- 
ing on  credit  as  she  did,  obtained,  in  the  enhanced  price,  an 
excess  of  some  $1,500,  being  much  more  than  the  deficiency ; 
that  consequently  there  is,  even  if  the  amount  of  the  loss  be 
charged  upon  it,  a  gain  to  the  estate  of  several  hundred  dol- 
lars, and  that  it  is,  therefore,  inequitable  that  the  estate  of 
the  administratrix  should  be  charged  with  this  loss.  The 
full  force  of  this  is  felt,  and  the  insisting  upon  it  does  s^em 
to  be  a  hungry  demand  of  the  pound  of  flesh.  But  we  can- 
not depart  from  the  established  rules  of  law,  to  relieve  the 
hardship  of  a  particular  case.  We  can  only  say,  while  we 
apply  them,  as  was  said  by  the  master  of  the  rolls,  in  the  case 
of  Vez  V.  Emery^  5  Ves.^  144,  we  wish  that  we  could,  con- 
sistently with  the  rules  of  the  court,  hold  the  administratrix 
fully  justified.  That  was  a  case  in  behalf  of  infants,  where 
the  rule  adopted  compelled  the  executor  to  pay  £200  out  of 
his  own  pocket.  "  This  is,"  said  he,  "  a  most  ungracious 
demand ;  and  if  the  plaintiffs  were  adults  they  would  not 
have  thought  it  proper."  Yet,  in  this  case,  for  aught  that 
appears,  if  the  administratrix  had  retained  security  upon  the 
estate  sold,  which  common  prudence  would  seem  to  have 
required,  no  loss,  it  is  presumed,  would  have  accrued.  She 
saw  fit,  in  her  discretion,  with  fair  and  upright  motives,  no 
doubt,  to  do  otherwise.  The  rule  of  law  was  violated ;  the 
hazard  was  her  own  ;  and  her  estate  must  bear  the  loss.  The 
decree  of  the  Probate  Court  must  be  affirmed. 

Decree  affi/rmed. 
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Where  a  plaintiff  mdten  ten  dnjt  to  elnpee  after  plea  of  the  general  ivoe  wtthoat 
amending  his  declaration,  his  light  to  amend  of  oonrae,  under  the  S7th  rule  of  the 
CSrcoit  Oourts,  becomes  extinguished.  Hekt,  therefore,  that  after  a  trial  of  the 
issae,  verdict  for  the  plaintiff,  verdict  set  aside,  a  new  trial  granted,  leare  gtren  to 
the  parties,  by  special  order  of  the  court,  *'  to  file  neir  pleadings  under  the  general 
rules,"  an  amended  declaration  filed  under  this  order,  and  demurrer  tilierBto,  Uie 
plaintiff  had  no  right  to  file  a  second  amended  declaration  without  special  leave 
granted  by  the  court. 

A  declaration  magr  be  amended  by  adding  new  counts,  so  as  to  lay  the  oontnot  or 
wrong  in  a  different  manner,  but  a  new  cause  of  action  cannot  be  introduced  hj 
amendmenti 

An  action  founded  upon  a  statute,  eannot  be  Joined  with  an  action  at  common  law. 

flisld,  therefore,  that  counts  in  debt  to  recover  the  penaUgr  for  usuiy  under  the  statute 
(BL  8.,  101,  S  7),  could  not  be  amended  by  substituting  counts  for  mooey  had  and 
received,    (a) 

A  motion  to  strike  an  amended  declaration  from  the  files,  and  the  decision  of  the 
Circuit  Court  thereon,  would  constitute  no  part  of  a  common  law  record  of  the  case. 
Nor  could  exceptions  be  alleged  to  such  decision  under  the  statute.  (R.  S.,  888, 
%  16.)  It  could  not,  therefore,  be  brought  before  tlils  court  for  review,  hy  writ  of 
error. 

Application  to  this  court  for  a  mandamut  is  the  proper  remedy  of  a  party  seeidng 
to  obtain  a  reversal  of  such  decision.    (&) 

Motioa  for  a  mandamAis.  John  Gilbert  sikl  Abel  Godard 
bronght  an  action  of  debt  against  John  Drew,  the  rehitor, 
in  the  Circuit  Court  for  the  county  of  Washtenaw,  to 
recover  the  penalty  for  usury  under  the  following  stat- 
ute :  ^'  Whenever  a  greater  rate  of  interest  than  is  allowed 
by  law,  shall  have  been  paid,  the  party  paying  the  same 
may  recover  back  threefold  the  amount  of  the  excess 
of  such  interest  so  paid,  by  action  of  debt:  Provided, 
such  action  shall  be  prosecuted  within  one  year  after  such 

(a)  Approved:  People  t.  Judge  of  Wayne  Circuit  Court,  18  Jfich.,  906. 

(b)  See  Wney  v.  Judge  of  Allegan  Circuit,  S9  Mi<dL,  486;  People  t.  Baoon,  18 
mch.,  247. 

430 


FIRST  CIRCUIT,  JANUARY  TERM,  1844.  435 

People  V.  Judges  of  the  Waehtenaw  Circuit  Court 


interest  shall  have  been  paid:"  S.  S,y  161,  §  7.  The 
declaration  contained  several  special  counts,  all  founded 
upon  the  statute.  Plea,  general  issue.  The  cause  was  tried 
at  the  May  term,  1842,  of  the  Circuit  Court,  before  the  Hon. 
A.  Felch,  Presiding  Judge,  and  a  verdict  found  for  the 
plaintifiEs,  which  was  afterwards  set  aside  and  a  new  trial 
awarded.  On  the  2d  of  December  following,  on  application 
of  the  plaintiffs,  the  following  order  was  made  in  the  cause : 
"  Leave  given  to  the  parties  to  file  new  pleadings  under  the 
general  rules."  Under  this  order  the  plaintiffs  filed  an 
amended  declaration,  January  16,  1843,  based  also  upon  the 
statute  above  quoted.  The  time  for  pleading  having  been 
extended  thirty  days,  by  special  order  of  the  court,  on  the 
11th  of  March  following,  the  defendant  filed  a  demur- 
rer to  this  amended  declaration;'^  and,  on  the  27th  of 
the  same  month  entered  the  plaintiffs'  default  for  want 
of  joinder  therein.  Three  days  before  the  entry  of  this 
default,  the  plaintiffs,  without  any  special  leave  granted  by 
the  court,  or  a  judge  thereof,  filed  a  second  amended 
declaration,  containing  only  the  common  counts  in  debt  for 
money  had  and  received;  and,  on  proof  of  service  of 
a  copy  thereof,  with  notice  to  the  defendant  to  plead' 
thereto  within  the  time  prescribed  by  the  rules  of 
the  court,  entered  the  defendant's  default  for  want  of 
plea. 

At  the  June  term,  1843,  the  plaintiffs  moved  that  the 
default  of  the  defendant  for  want  of  plea  to  the  last  amended 
de<!laration,  be  made  absolute;  and  the  defendant  moved  that 
this  default  be  set  aside,  and  the  said  second  amended 
declaration  be  stricken  from  the  files;  and  also,  that  the 
plaintiffs'  default  for  want  of  joinder  in  demurrer,  be 
made  absolute.  Whereupon,  the  court  made  the  following 
order : 

*  On  tbe  6(h  of  Uarch  an  act  was  pewed,  which  took  effecton  that  daj,  repealing 
the  secttoo  of  the  Bevteed  SUtutes  abore  quoted:  a  L.  1818,  p.  H. 
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^  Ordered,  that  the  motion  heretofore  made  by  defendant 
to  Bet  aside  the  amended  narr.,  and  to  make  the  default  of 
the  plaintifb  for  want  of  joinder  in  demurrer  absolute,  be 
overruled ;  and  that  the  motion  of  plaintifb  to  make  absolute 
the  default  for  want  of  plea  to  the  amended  declaration  filed 
in  the  case,  be  overruled ;  and  that  the  defendant  have  leave 
to  plead  to  amended  narr.  last  filed,  within  thirty  days  from 
the  date  of  this  order  ;  and  that  the  defendant's  default  for 
want  of  plea  be  set  aside." 

Application  is  now  made  to  this  court  by  the  defendant 
(the  relator)  for  a  mandamus^  commanding  the  judges  of  the 
Circuit  Court  to  vacate  the  above  order,  except  so  far  as  the 
same  denies  the  motion  on  the  part  of  the  plaintifb  to  make 
absolute  the  default  of  the  defendant  for  want  of  a  plea  to 
the  second  amended  declaration ;  and  also,  conmianding  them 
to  grant  the  motion  made  by  the  defendant 

A.  D.  Fraser^  for  the  relator  : 

1.  The  second  amended  declaration  was  irregularly  filed. 
The  27th  rule  of  the  Circuit  Courts  confers  only  the  right  to 
amend  of  course^  after  the  return  of  the  writ,  and  before  any 
action  of  the  court  upon  the  pleadings.  After  that  time^ 
amendments  can  only  be  made  under  an  express  order  of 
the  court:  Grah.  Pr^  653;  6  Com.  Dig.,  29,  Amend- 
ments  Z.  2. 

2.  It  was  not  competent  by  amendment  to  introduce  a 
new  cause  of  action;  or,  as  was  done  in  this  case  by  the 
second  amended  declaration,  to  abandon  the  former  caus^  of 
action,  and  substitute  a  now  one,  differing  from  it  in  f orm, 
substance  and  fact:  1  Am.  Com.  Lww,  337;  8  Serg. 
&  Rawle,  268;  3  Mass.,  210;  1  Pick.,  204;  3  Pick,^ 
12;  1  Id.,  204;  5  Pick.,  305;  2  Archb.  Pr.,  267;  « 
T.  R.y  544;  7  Id.,  55;  1  Tidd^a  Pr.,  698;  16^.  C.  L. 
R.,  403 ;  2  Serg.  <&  Rawle,  1 ;  15  Id.,  81 ;  5  JSinney,  53 ;  4r 
Teates,    507;     2    Wha/rt.    Dig.,   36,   38;    1    MOea,    67; 
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4  Watti  i?.,  65 ;  1  Am.  dmh.  Zaw^  324 ;  6  Monroes  R.y 
440. 

3.  Thia  was  originally  a  penal  action ;  and  courts  in 
the  exercise  of  their  discretion  have  repeatedly  refused  to 
permit  amendments  in  such  actions :  6  Hwyw.^  174 ;  1  Mete, 
&  Perk.  Dig.,  75,  §  102;  21  E.  C.  L.  R.,  151 ;  4  Ea/rr. 
Dig.,  2284 ;  especially  where,  as  in  the  present  case,  the 
allowing  such  amendments  wonld  be  in  effect  a  permission  to 
bring  a  new  action,  to  which,  otherwise,  the  statute  of  limi- 
tations might  be  pleaded  :  4  Day,  37 ;  2  T.  R.,  707 ;  6  Id.y 
171 ;  Barnes  Ca.^  488 ;  4  Teatea^  507 ;  6  Serg.  dk  Ra/voUy 
295. 

Again:  courts  will  not  allow  amendments  after  a  vari- 
ance which  common  care  would  have  prevented :  6  J.  B. 
Moore,  164 ;  2  Brod.  dk  Bing.,  395  \  6  K  C.  L.  R.,  165;  1 
Harr.  Dig.,  51. 

4.  The  second  amended  declaration  was  for  money  had 
and  received ;  the  original  and  former  amended  declara- 
tion was  founded  solely  upon  the  statute,  R.  S.,  161,  §  7, 
and  concluded  "  against  the  form  of  the  statute."  It  was 
necessary  that  a  declaration  to  recover  the  penalty  given  by 
the  statute,  should  so  conclude:  8  Pet.  Dig.,  21,  211;  1 
OaU.y  26,  261,  257 ;  13  Petersdorf,  206 ;  7  Am.  Com. 
Lww,  297;  15  Lofw  Lib.,  92.  The  verdict  and  judgment 
are  of  a  special  nature  under  the  usury  act :  5  Cow.,  678. 
An  action  at  common  law  cannot  be  joined  with  an  action 
upon  a  statute :  Jenk.,  211 ;  1  Com.  Dig.,  222,  G.  1 ; 
2  Whart.  Dig.,  460 ;  16  Serg.  dk  RcmU,  375 ;  3  SoUlCy 
203. 

5.  The  remedy  by  m^mdwmue  in  this  case  is  proper.  It 
is  the  appropriate  remedy  where  a  party  has  a  legal  right,  and 
there  is  no  other  appropriate  remedy ;  and  where  in  justice 
there  ought  to  be  one;  but  not  where  discretion  is  granted: 
1  C(yw.,  423 ;  3  Burr.,  1265 ;  11  Johns.,  414 ;  19  Wend.y 
118, 119,  120. 
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Now,  the  allowaiioe  or  disallowance  of  amendments  is  not 
a  matter  for  which  error  lies ;  5  Pet.  Cond.^  687 ;  1  Pet,, 
168 ;  nor  is  the  ref  nsal  to  quash  an  execution :  6  Pet.,  310 ; 
2  Pet,  Cond.,  127;  nor  a  refusal  to  grant  a  new  trial;  2 
Sum.,  19 ;  2  Day,  368 ;  2  Birmey,  80,  93 ;  nor  will  it  lie  to 
an  order  staying  proceedings  in  a  court  below:  2  Pet. 
Cond.,  618  ;  nor  on  a  refusal  to  grant  a  vendiUoni  exporujs: 
6  Pet.,  648 ;  nor  to  an  order  setting  aside  an  injunction ;  8 
Pet.,  259;  nor  where  a  discretion  has  been  exercised  in 
receiving  or  rejecting  pleas:  1  Pei,.  Cond.,  259;  nor  on 
refusal  to  continue  a  cause :  2  PeL  Cond.,  97 ;  Id.,  172 ;  4 
Id.,  427;  to  allow  pleadings  to  be  amended,  or  new  ones 
filed :  2  Pet.,  347 ;  3  Pet.,  31 ;  nor  to  re-instate  a  case 
after  a  new  trial:  2  Pet.  Cond.,  256.  And,  generallj 
speaking,  matters  of  practice  in  the  inferior  courts,  do  not 
constitute  subjects  on  which  errors  can  be  assigned  in  an 
appellate  court :  3  Pet.,  445 ;  6  Com.  Dig.,  443 ;  Hardin, 
173. 

The  defendant,  then,  would  be  without  remedy  unless  the 
court  would  interpose  by  m^indaanus. 

This  has  been  expressly  held  to  be  the  appropriate 
remedy  at  common  law  in  similar  cases :  1  Cow.,  15 ; 
5  Wend.  125;  1  Id.,  299;  1  :&iet.,  686;  10  ISast., 
404. 

The  remedy  is  given  by  our  statute,  8,  L.  1843,  p. 
70,  §  12 ;  and  it  has  been  the  policy  of  our  legislature 
to  reserve  all  doubtful  questions  for  determination  by 
the  Supreme  Court :  8.  L.  1840,  pp.  18,  19,  §  Z\  8.  L. 
1842,  i>.  21. 

WilZiam  A.  Fletcher,  contra  : 

The  plaintifEs  had  a  right  to  file  the  second  amended 
declaration  under  the  27th  rule  of  court 

The  provision  of  that  rule,  that  ''new  counts  or  pleas 
may  be   added,"    on  amendment  of  declarations  or  pleas 
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under  the  rule,  gave  the  right  to  count  in  the  amended 
declaration,  upon  new  causes  of  action,  in  as  clear  and 
express  terms,  as  it  gave  to  the  defendant  the  right  to  add  a 
new  plea,  setting  forth  a  defense  entirely  different  from  that 
in  his  former  plea.  The  cases  cited  by  the  counsel  for  the 
relator  to  this  point,  do  not  apply  here.  Ko  rule  similar  to 
that  above  referred  to  has  ever  been  adopted  by  the  English 
courts.  Nor  was  it  adopted  in  New  York  until  1830,  after 
the  decisions  cited  from  that  state  were  made :  OraK.  Pr.y 
653 ;  2  Wend.y  259.  Neither  has  it  been  in  force  in  any  of 
the  other  states  from  which  decisions  are  cited.  The  ques- 
tion here  is,  simply,  what  is  the  proper  construction  of  the 
27th  rule  ?  There  is  no  ground  for  the  distinction  contended 
for  between  penal  and  other  actions ;  for  the  rule  applies  to 
all  actions. 

Counts  in  debt  for  money  had  and  received  may  be  joined 
with  counts  founded  on  the  statute :  R.  /SI,  161,  §  7 ;  1  Com. 
Dig.^  221,  O.  1,  and  cases  there  cited;  1  Ch.  Pl.^  180; 
GoxdcPs  Pl.j  210,  219.  In  this  case  the  plaintiffs  had  an 
action  of  debt  at  common  law,  to  recover  of  the  defendant 
the  excess  above  the  legal  interest.  Their  right  of  action, 
therefore,  growing  out  of  this  transaction,  did  not  depend 
upon  the  statute.  They  had  a  right  of  action  independent  of 
the  statute.  The  statute  gave  the  right  to  the  plaintiffs  to 
recover  threefold  the  excess  above  the  interest ;  and  the  origi- 
nal declaration  was  for  the  penalty.  Why  might  not  the 
plaintiffs  join  a  cause  of  action  for  the  excess  above  the 
interest,  with  a  count  for  the  penalty  ? 

MamdamuB  is  not  the  proper  remedy  in  this  case.  The 
statute,  S.  Z.  1843,  p.  170,  §  12,  does  not  give  it,  because 
the  decision  sought  to  be  reviewed,  is  not  of  a  question 
addressed  to  the  discretion  of  the  court.  It  can  be  resorted 
to  at  the  common  law,  only  where  there  is  no  other  remedy. 
And  the  statute  of  this  state  gives  another  remedy, 
to  wit,  by  bill  of  exceptions,  and  writ  of  error :    7?.  S,^  383, 
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§  16.  The  cooDBel  entered  into  a  critical  examination  of  the 
provifiionB  of  this  statate,  for  the  purpose  of  showing  that, 
onder  it,  exceptions  might  be  taken  to  the  decision  now 
songht  to  be  renewed  bj  mandofjvus.  He  also  reviewed  in 
detail  the  several  decisions  dted  on  behalf  of  the  relator  for 
the  purpose  of  showing  that  the  only  remedy  in  this  case  was 
by  mandam/us. 

Whifplb,  J.,  delivered  the  opinion  of  the  court 
The  first  ground  assumed  by  the  counsel  for  the  relator  i% 
that  the  second  amended  declaration  was  irregularly  filed, 
and  that  the  motion  to  set  the  same  aside  should  have  been 
granted  by  the  Circuit  Court.  Whether  this  position  be 
sound  or  not,  must  depend  upon  the  construction  of  the  27th 
general  rule  prescribed  by  this  court  for  regulating  the  prac- 
tice at  the  circuit  That  rule  is  as  follows :  ^^  The  plaintiff 
may  at  any  time  before  the  default  for  not  replying  shall 
be  entered,  if  the  plea  shall  be  a  special  plea,  or  a  plea  in 
abatement,  or  within  ten  days  after  service  of  a  copy 
of  the  plea  if  it  shall  be  the  general  issue,  amend  his 
declaration.  After  plea,  either  party  may,  before  default 
for  not  answering  shall  be  entered,  amend  the  pleading 
to  be  answered;  and  when  there  shall  be  a  demurrer 
to  a  declaration  or  other  pleading,  such  pleading  may 
be  amended  at  any  time  before  the  default  for  not 
joining  in  demurrer  shall  be  entered.  The  respective 
parties  may  amend  under  this  rule,  of  course,  and  with- 
out costs,  but  shall  not  be  entitled  so  to  amend  more 
than  once.  Under  this  rule,  new  counts  or  pleas  may  be 
added." 

Had  the  plaintiffs,  then,  a  right  to  file  the  second  amended 
declaration,  as  of  cotcrse,  under  this  rule?  The  first 
amended  declaration  was  filed  under  the  special  order  of 
the  court  granting  leave  to  the  parties  to  file  new  pleadings 
under  the  rules  of  the  court;  that  is  to  say,  the  plaintiffs 
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liad  leave  to  file  their  amended  declaration  within  sixty 
<iaySy4  and  the  defendant  had  thirty  days  to  plead  thereto 
Could  the  plaintifib,  then,  after  a  demurrer  was  interpoeec 
to  their  amended  declaration  filed  under  the  special  order, 
amend  of  course,  under  the  general  rule?  I  think  the 
rule  will  not  admit  of  such  a  construction.  In  this  case, 
the  plea  of  the  general  issue  was  pleaded  to  the  original 
declaration,  a  trial  was  had,  and  a  verdict  rendered  in 
favor  of  the  plaintifis,  which  was  subsequently  set  aside, 
and  a  new  trial  granted.  At  this  stage  of  the  proceedings, 
the  special  order  allowing  new  pleadings  was  made,  and 
the  27th  general  rule  ceased  to  operate;  all  further 
pleadings  were  to  be  regulated  by  the  special  rule ;  neither 
party  could  refer  to  the  general  mle  for  conducting 
them ;  that  rule  had  no  application  to  the  case.  This,  I 
think,  will  appear  manifest  by  a  careful  examination  of 
the  rule  itself,  without  reference  to  the  practice  under  it. 
The  rule  provides  that  the  plaintiff  may  amend  his  declara- 
tion of  coitrse,  before  default  is  entered :  1.  Where  a 
special  plea  is  filed ;  2.  Where  a  plea  in  abatement  is 
^led ;  and,  3.  Where  a  demurrer  is  filed.  It  also  provides 
that  a  declaration  may  be  amended,  in  the  event  that  the 
general  issue  is  pleaded,  provided  the  amendment  is  made 
within  ten  days  after  service  of  such  plea.  With  refer- 
ence to  the  right  of  the  plaintiff  to  amend  when  the  general 
issue  is  pleaded,  the  rule  may  be  construed  to  read  thus : 
"^^The  plaintiff  may  amend  his  declaration  once  of  course 
within  ten  days  after  service  of  a  copy  of  a  plea,  if  it  be 
the  general  issue."  In  this  case,  the  general  issue  was 
pleaded  to  the  original  declaration ;  and  the  right  of  the 
plaintiffs  to  amend,  existed,  provided  such  amendment  was 
made  within  ten  days  after  the  service  of  the  plea.  The 
plaintiffs,  however,  did  not  avail  themselves  of  this  right, 
but  proceeded  to  the  trial  of  the  cause,  and  obtained  a 
verdict.    This  being  so,   their  right  to  amend  under  the 
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27th  rule  became  extinguished;  that  role  had  no  further 
application  to  the  case.  After  a  case  is  taken  out  of  the 
operation  of  the  general  rules  for  regulating  the  pleading? 
in  a  cause,  I  think  the  27th  of  those  general  rules,  ceases 
to  apply  to  it,  and  the  party  is  bound  to  proceed  under 
the  special  rule  that  may  have  been  made,  and  be  guided 
by  it.  In  the  case  before  us,  the  plaintifis,  under 
the  special  order  of  the  court,  availed  themselves  of  their 
right  to  file  an  amended  declaration.  To  that  declaration 
a  demurrer  was  interposed ;  and,  if  they  desired  further 
to  amend,  a  special  apph'cation  for  that  purpose  should 
have  been  made  to  the  court,  and  a  special  order  obtained. 
They  could  not  file  an  amended  declaration  under  the 
special  order  of  the  court,  and  amend  of  course^  under  the 
general  rule.  That  rule  was  evidently  intended  to  apply 
only  to  cases  where  the  pleading  amended  was  filed  under 
the  general  rules  of  the  court.  If  this  be  its  true  construc- 
tion, it  follows,  that  the  rule  has  reference,  exclusively,  t-o 
amendments  to  be  made  after  the  return  of  process,  and 
before  the  action  of  the  court  has  been  had  upon  the  plead- 
ings. Suppose  the  defendant,  instead  of  filing  the  plea  of 
the  general  issue  to  the  original  declaration,  had  demurred, 
and  that  the  demurrer  had  been  sustained,  with  leave  to  the 
plaintiffs  to  amend — ^will  it  be  contended  that,  upon  demur- 
rer to  the  amended  declaration,  the  plaintiffs  would  have  had 
the  right  to  amend  of  course  t  I  apprehend  not  After  the 
action  of  the  court  upon  the  pleadings,  the  right  to  amend 
must  be  derived  from  some  special  rule  made  in  the  particu- 
lar case,  and  not  from  the  general  rule,  which  has  ceased  to 
have  any*  application.  Such,  according  to  my  understanding, 
has  been  the  practice  under  the  rule.  I  have  never  known 
the  right  to  amend  under  the  27th  rule  allowed,  except  imder 
the  circumstances  I  have  stated. 

But  a  more  serious  question  arises  upon  the  return  made 
by  the   Circuit   Court.     It  is  insisted  by  the  counsel  in 
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behalf  of  the  relator,  that,  admitting  the  right  of  the  plain- 
tiffs to  file  the  second  amended  declaration,  yet,  this  right 
did  not  authorize  the  filing  of  a  declaration  embodying  a 
new  and  distinct  cause  of  action.  Both  the  original  and 
amended  declarations  were  in  debt,  to  recover  the  penalty 
for  usury  under  the  statute:  H.  aSI,  161,  §  7.  The  last 
declaration  filed  contains  three  counts,  for  money  had  and 
received.  Can  the  plaintiffs  thus  abandon  their  original 
cause  of  action,  and  substitute  another,  differing  in  form,  sub- 
stance and  fact  ?  '^  Amendments  are  either  at  common  law  or 
by  statute.  At  common  law  there  was  very  little  room  for 
amendments : "  1  Tidds  Pr.j  697.  By  the  English  statute 
of  amendments,  the  deckration  may  be  amended  in  form  or 
aubstcmce,  '^  In  the  King's  Bench,  the  plaintiff  was  not  for- 
merly allowed  to  add  a  new  count  to  his  declaration,  under 
pretense  of  amending  it,  after  plea  pleaded,  or  after  the  end 
of  the  second  term  from  the  return  of  the  writ."  "It  is 
now  the  practice,  however,  in  the  King's  Bench,  to  permit  a 
new  count  to  be  added  after  the  end  of  the  second  term, 
when  the  cause  of  action  is  substantially  the  same,  though 
not  for  a  different  cause  of  action."  In  the  Common 
Pleas,  the  course  of  the  court  formerly  was,  that  the 
plaintiff  might,  at  any  time  before  the  end  of  the  sec- 
ond term,  have  leave  to  amend  his  declaration,  by  adding 
new  counts,  but  not  afterwards;  at  present,  however,  it 
is  not  an  invariable  rule  in  that  court,  that  a  new  count 
shall  not  be  added  after  the  second  term.  The  prin- 
ciple of  the  rule  is,  that,  as  the  plaintiff  would  have  been 
out  of  court  at  the  end  of  the  second  term,  if  he  had 
not  declared  at  all,  so  the  court  will  not  suffer  him  to 
declare  upon  a  fresh  cause  of  action,  after  the  time  has 
elapsed;  but  when  the  cause  of  action  is  sicbstantiaUy  the 
same^  a  new  count  may  be  added.  Therefore,  wlien  the 
plaintiff,  having  obtained  leave  to  amend  a  count  in  his 
declaration,  added  new  counts,  which  contained  no    new 
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«aiLBe  of  action,  but  only  varied  the  maimer  of  stating 
that  which  was  demurred  to,  the  Court  of  Common  Pleas 
would  not  order  them  to  be  stricken  out :"  1  TidcPs  Pr.j 
698-9.  Such  seems  to  be  the  practice  in  the  King's 
Bench  and  Common  Pleas,  on  the  subject  of  amendments. 
The  practice,  under  the  English  statutes,  may  be  thus 
stated :  1.  Declarations  may  be  amended  either  iaform,  or 
stiisiance.  2.  New  counts  may  be  added,  when  the  cause 
of  action  is  substantially  the  same,  though  not  for  a  differ- 
ent cause  of  action.  3.  Where  a  declaration  is  demurred 
to,  and  leave  to  amend  is  granted,  the  plaintiff  may  add 
new  coimts,  varying  the  manner  of  stating  that  which 
was  demurred  to. 

I  propose  now  to  examine  a  few  of  the  very  many 
adjudged  cases,  both  in  England  and  in  this  country,  on  the 
subject  of  amendments.  In  the  case  of  Maddock  v,  Ha/a^ 
met^  7  T.  H.j  28,  it  seems  that  a  rule  had  been  obtained 
calling  on  the  defendants  to  show  cause  why  the  declara-- 
tion,  which  was  in  an  action  for  usury,  should  not  b€ 
amended  by  altering  the  times  of  payment  of  certain  notee 
in  which  the  charge  of  usury  was  allied  to  consist  It 
was  admitted  that  the  statute  of  limitations  had  run,  ao 
that  no  new  action  could  be  commenced.  Lord  Eenyon, 
C.  J.,  remarking  that,  ^^  inasmuch  as  the  amendment  prayed 
for,  was  not  to  introduce  a  new  substantive  cause  of 
action,  but  merely  to  rectify  a  mistake  in  setting  out  the 
notes,"  permitted  the  same  to  be  made.  In  the  case  of 
Dover  v.  Mestcter,  4  £(Mt.j  435,  an  application  was  made 
to  amend  the  declaration  in  a  penal  action.  Lord  Ellen- 
borough,  C.  J.,  remarked  that,  ^^  if  it  had  never  been  deter- 
mined that  any  amendment  could  be  made  in  penai 
actions,  after  the  time  for  bringing  a  new  action  was  out,  he 
should  have  doubted  the  propriety  of  allowing  such  an 
amendment  for  the  first  time,"  etc  Lawrence,  J.,  said 
that,  ^'  the  line  which  had  been  drawn  in  the  former  cases^ 
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i%  that  where  there  has  not  been  any  imnecessarj  delay  on 
the  part  of  the  plaintiff  in  the  prosecution  of  a  penal  action, 
the  court  will  allow  of  an  amendment  as  in  other  cases,  the 
caaise  qf  action  being  in  truth  the  %wmeP 

These  authorities  sustain  the  views  laid  down,  both  by  Tidd 
and  Archbold,  and  are  deemed  entirely  sufficient  to  show  the 
English  rule  in  respect  to  amendments. 

A  reference  to  a  few  American  authorities  will  now  be 
made.  In  the  case  of  Caswell  v.  Cooke^  8  Serg.  db  Bawle^ 
268,  the  court  say,  that  ^Hhe  power  of  the  oourts  under  the 
act  of  25th  March,  1806,  is  not  confined  to  mere  alterations 
of  form,  but,  in  its  terms,  extends  to  every  informality  which 
will  affect  the  merits  of  the  cause  in  controversy ; "  and  that 
^*the  true  criterion  is,  whether  the  alteration  or  proposed 
amendment  is  a  new  and  different  matter — another  cause  of 
controveray ;  or,  wheAer  it  is  the  same  contruct  or  injury, 
and  a  mere  permission  to  lay  it  in  a  manner  which  the 
plaintiff  considers  will  best  correspond  with  the  nature  of 
his  complaint,  and  with  his  proof,  and  the  merits  of  the 


case." 


In  the  case  of  Hayne  v.  Morgan^  3  Mass.,  208,  Parsons, 
O.  J.,  makes  use  of  this  language :  "  By  the  statute  of  1784 
a  general  power  is  given  to  the  court  to  order  amendments 
on  motion,  without  limiting  the  discretion  of  the  court,  as  to 
the  nature  of  the  amendment,  or  the  terms  on  which  it  may 
be  ordered.  The  court  have  heretofore  considered  that  an 
amendment,  by  which  the  plea  was  changed,  as  to  alter  a  plea 
^  the  case  to  a  plea  of  debt  or  trespass^  was  not  within  their 
discretion ;  for  then  it  would  be  a  different  action."  '^  So,  to 
file  a  new  deda/ration  for  a  new  comae  of  action^  not  con* 
tained  in  any  of  the  original  counts,  has  been  refused.  But 
all  amendments  of  declarations,  consistent  with  the  nature  of 
those  onginally  made,  and  for  the  same  cause  of  action,  are 
within  the  statutes." 

In    Vancleef  v.  Theraseon^  3  Pick.,  12,  it  appears  that 
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the  action  was  assumpsit^  to  recover  the  price  of  forty  fir- 
kins of  krd.  At  the  trial  the  plaintiff  proved  the  sale  and 
delivery,  but  it  appeared  that  a  negotiable  note  had  been 
given  by  the  defendant,  at  the  time,  payable  in  four 
months,  etc,  whereupon,  the  plaintiff  oioved  for  liberty 
to  amend  his  writ,  by  inserting  a  count  on  the  note ;  but 
the  amendment  was  not  allowed.  Parker,  C.  J.,  in  giving 
the  opinion  of  the  court,  remarked  that,  by  the  decisions  of 
the  court,  ^Hhe  amendment  could  not  be  allowed;  for  the 
note  and  the  account  were  substantially  different  ca/uses  of 
actwnP  The  mle  in  Massachusetts  is  again  stated  by  Parr 
ker,  C.  J.,  in  the  case  of  BaU  v.  GhaJUn^  5  Pick.,  304.  He 
says,  ^^  the  new  count  offered,  under  leave  to  amend,  must  be 
consistent  with  the  former  count  or  counts  ;  that  is,  it  must 
be  of  the  like  kind  of  action,  subject  to  the  same  plea,  and 
such  as  might  have  been  originally  joined  with  the  others. 
It  must  be  for  the  same  cause  of  action ;  that  is,  the  subject 
matter  of  the  new  count  must  be  the  same  as  of  the  old ;  it 
must  not  be  for  an  additional  claim  or  demand,  but  only  a 
variation  of  the  form  of  demanding  the  same  thing."  In  the 
case  of  Ourrie  v.  Tibh^  JBeire,  5  Monroe^  540,  the  court  say, 
that  ^'  no  amendment  ought  to  be  allowed,  which  changes  the 
old  controversy  into  an  entirely  new  suit;"  although,  in 
Kentucky,  amendments  are  liberally  indulged  under  the 
practice  in  that  state.  In  Drake  v.  Watson^  4  Day^  37^ 
'  the  court  decided  tliat  ^'  an  amendment  will  not  be 
allowed  in  an  action  qui  tam,  to  recover  the  penalty 
for  an  -  offense,  which,  at  the  time  of  making  the 
motion,  was  barred  by  the  statute  of  limitations.^'' 
The  action  in  that  case  was  upon  the  statute  of 
usury.  The  same  doctrine  is  held  in  2  T.  J?.,  707,  and 
6  T.  R.y  171. 

The  cases  cited  show  very  conclusively  that,  under  the 
statutes  of  amendments,  the  rales  of  decision  in  England 
and    in    this    country  have    been  imiform    and  identical. 
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They  establish,  I  think,  beyond  controversy,  the  principle 
that  an  amendment  will  not  be  permitted,  which  wonld^ 
in  effect,  amount  to  a  permission  to  bring  another  action. 
In  the  present  case  an  attempt  is  made  to  change  an 
action,  originally  brought  to  recover  a  penalty  under  the  stat- 
ute of  usury,  into  an  ordinary  common  law  action  for 
money  had  and  received.  This  the  statute  never  contem- 
plated; and  this  the  27th  rule  does  not  sanction.  Both 
the  statute  and  the  rule  are  liberal  in  their  provisions,  but 
not  more  so  than  the  statutes  of  Pennsylvania  or  Massa- 
chusetts; and  they  must  be  construed  to  intend,  that^ 
while  courts  are  to  apply,  with  great  liberality,  the  pro- 
visions of  both,  by  permitting  amendments  by  the  addi- 
tion of  new  counts,  or  otherwise,  yet,  the  amendments 
must  be  such  as  are  consistent  with  the  cause  of  action 
described  in  the  declaration  to  be  amended,  and  not  the 
substitution  of  a  new  cause  of  action.  The  object  of  the 
statute  of  amendments  being  the  obtainment  of  substan- 
tial justice,  unembarrassed  by  mere  form,  I  think  that 
object  can  be  best  attained  by  adhering  to  the  rule  laid  down 
by  the  Supreme  Court  of  Pennsylvania,  in  the  case  of  Caa- 
well  V.  Coohe^  8  Serg.  dk  RcmU^  268,  and  permitting  par- 
ties to  amend,  so  as  to  lay  the  contract  or  wrong  in  a 
different  manner,  as  will  best  suit  the  proof,  by  not  permit- 
ting a  new  cause  of  action  to  be  introduced  by  an  amend- 
ment. 

But  ther^  are  other  difficulties  in  the  way  of  permitting 
the  amendment  in  the  present  case.  An  action .  founded 
upon  a  statute  cannot  be  joined  with  an  action  at  common 
law :  1  G(ym.  Dig.,  222,  (?.  1 ;  16  Serg.  dk  Rawle,  375. 
If  this  be  true,  I  am  unable  to  perceive  how  a  party  can 
abandon  an  action  based  exclusively  on  a  highly  penal 
statute,  and  substitute  the  common  law  action  for  money 
had  and  received.  The  action  of  debt,  it  is  true,  will  lie 
in  both  cases.    In  the  first  case,  the  remedy  by  action  of 
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debt,  is  given  by  statute,  and  sounds  in  contract,  bnt  the 
thing  to  be  recovered  is  for  a  wrong.  In  the  second  case, 
the  action  not  only  sounds  in  contract,  but  the  thing  recov- 
ered is  for  a  breach  of  an  implied  agreemewt.  Can  a  party, 
then,  abandon  an  action  of  debt  to  recover  a  jpenaliyj 
^nd  substitute  for  it  an  action  of  debt  for  money  had  and 
received,  or  upon  an  implied  undertaking  t  I  apprehend 
not. 

The  next  question  to  bo  considered  is,  whether  the  remedy 
by  mandamiu  is  appropriate.  We  are  not  disposed  to  extend 
this  remedy  further  than  is  warranted  by  the  previous  deci- 
sions of  this  court,  in  which  we  have  uniformly  held  that  a 
mandamtis  will  not  be  awarded  in  cases  where  another  rem- 
edy is  provided  by  law. 

In  the  present  case,  it  is  contended  by  the  counsel  for  the 
respondents,  that  the  appropriate  remedy  for  the  error  com- 
plained of,  was  by  writ  of  error,  founded  on  exceptions  taken 
to  the  opinion  of  the  court  below.  This  ai^ument  is 
founded  on  the  following  provision  of  our  statute :  ^^  Any 
party  aggrieved  by  any  opinion,  direction  or  judgment  of 
any  Circuit  Court,  in  any  civil  suit  or  action,  when  a  writ  of 
error  shall  lie  to  remove  a  judgment  therein  to  the  Supreme 
Court,  may  allege  exceptions  thereto,  which  being  reduced 
to  writing  and  presented  to  the  court,  before  the  adjourn- 
ment thereof  without  day,  and  being  found  conformable  to  the 
truth,  shall  be  allowed  and  signed  by  the  judges  of  the  court, 
and,  on  being  filed,  shall  make  a  part  of  the  record  in  the 
cause,  if  the  party  alleging  such  exceptions  shall  elect :"  i?. 
JS.,  383,  §  16. 

The  motion  to  strike  out  the  second  amended  declara- 
tion, and  the  decision  of  the  court  upon  that  motion,  would 
not  constitute  a  part  of  a  common  law  record;  and  the 
only  question  is,  whether  the  motion  and  decision  thereon, 
constituted  a  proper  subject  for  exceptions,  und^  the  statute, 
so  as  to  make  them  a  part  of  the  record  in  the  cause. 
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Our  statute  is  taken  from  a  similar  one  f onnd  in  the  lawa 
of  Massachnsetts,  and  has  long  since  received  a  judicial 
constmction  by  the  Supreme  Court  of  that  state.  In  the 
case  of  Haynea  v,  Margcm^  8  Mass.y  208,  Parsons,  0.  J., 
said:  "The  defendant  files  his  exceptions  to  an  order  of 
the  judges,  made  in  the  course  of  the  trial,  granting  the 
plaintiffs  leave  to  amend  their  declaration  without  the 
payment  of  costs.  The  former  part  of  the  5th  section  of 
the  act  authorizing  exceptions,  provides,  that  any  party 
aggrieved  at  any  opinion,  direction  or  judgment  of  the 
justice,  in  any  action  or  process,  may  allege  exceptions  to 
the  same,  at  the  term  of  the  said  court  when  such  opinion,, 
direction  or  judgment  shall  be  given.  By  the  latter  part 
of  the  same  section,  power  is  given  to  the  court  to  enter 
judgment  when  it  shall  appear  that  any  exceptions  made  in 
or  after  the  trial,  are  immaterial,  or  intended  for  delay. 
Taking  the  whole  section  together,  it  is  manifest  that 
exceptions  may  be  made  for  any  causes  arising  during  the 
trial,  or  from  the  rendition  of  judgment ;  amd  not  for  causes 
a/rising  from  any  order  of  the  court  made  in  a  coMse  pre- 
paratory for  trial.  An  oixler  for  amending  a  declaration, 
although  it  may  happen  to  be  moved  for  during  the  trial,  yet^ 
as  it  may  be  made  at  any  time  before  the  trial,  is  not  a  cause 
for  filing  exceptions." 

The  usual  office  of  a  bill  of  exceptions  is  to  enable  a 
party  to  avail  himself  of  exceptions  taken  to  "  any  opinion, 
direction,  or  judgment "  of  a  court  during  the  trial  of  a 
owuse  y  and  it  would  certainly  be  a  novelty  in  practice,  to 
tender  a  bill  of  exceptions  to  a  court,  embodying  the 
"  opinion,  direction,  or  judgment "  of  the  court  upon  a. 
motion  to  strike  from  the  files  a  declaration  for  irregularity. 

In  the  case  before  us,  whether  the  motion  to  strike  out 
the  declaration,  shoxdd,  or  should  not  have  been  granted, 
depends  upon  the  construction  of  the  27th  general  rule* 
It  was  a  motion  not  addressed  to  the  discretion  of  the 
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court.  The  rule,  until  rescinded  or  altered,  was  the  law 
bj  which  the  motion  was  to  be  determined.  And,  as  the 
judgment  of  the  court  upon  that  motion  would  not  appear 
in  a  common  law  record,  and  was  not  the  subject  of  an 
exception  under  the  statute,  it  would  seem  that  the  remedy 
by  7namdaAnu%  is  the  only  one  by  which  that  judgment  can 
be  reviewed. 

OooDWiN,  J.,  having  acted  as  counsel  for  the  relatoi 
before  he  took  his  seat  upon  the  bench,  did  not  participate 
in  the  decision. 


Bouaman  ▼.  O^MUlej. 


When  tliA  itatiite  reqfiilret  that  prooen  Bhovild  be  Mcred  a  certain  number  of  days 
before  the  return  day,  both  the  dajof  tenrioe  and  the  day  of  return  must  be 
excluded,  in  the  computation  of  the  time ;  the  latter  beinc  exdoded  bjthe  terms  of 
the  statute,  and  the  former  \rf  the  rale  of  construction  pcoTided  by  B.  &,  8,  S  ^ 
subd.ll.    (a) 

This  suit  was  commenced  by  attachment  returnable  to  the 
Michilimacldnac  Circuit  Court.  On  the  29th  day  of  March, 
Dousman,  the  plaintiff,  was  served  with  a  citation,  under  the 
provisions  of  the  statute  {S.  Z.  1840,  j?.  53),  to  appear 
before  an  associate  judge  of  that  court,  on  the  Ist  day  of 
April  (then)  next,  at  9  o'clock  a.  h.,  and  show  cause  why 
the  attachment  should  not  be  dissolved.  He  appeared,  and 
objected  that  the  citation  was  not  served  upon  him  three 
entire  days  before  the  return  day  thereof.  The  objection  was 
overruled ;  and  the  judge  proceeded  to  exercise  jurisdiction, 
and  dissolved  the  attachment  'Whereupon,  the  plaintiff 
brought  the  proceedings  before  this  court  by  certiorari. 

H.  T.  Backus,  for  the  plaintiff. 

.    S,  H,  Emmons,  for  the  defendant. 

(a)   SeeSaUeeT.Ireland,«Mich.,  104;  Arnold  T.Nye,  SSlCieh.,  881 
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Kansom,  C.  J.,  delivered  the  opinion  of  the  court. 

The  act  of  March  16,  1840  {S.  L.  1840,  p.  53),  under 
which  the  proceedings  to  dissolve  the  attachment  were  had, 
requires  that  the  citation  shall  be  served  three  days,  at  least, 
before  the  return  day  thereof.  By  the  terms  of  this  act,  the 
return  day  is  excluded  in  the  computation  of  time.  The 
Revised  Statutes  provide  that,  "  in  the  construction  of  the 
statutes  of  this  state,"  ^^  any  specified  number  of  days  shall 
be  construed  to  mean  entire  days :"  R.  S.^  3,  §  3,  9vbd.  11. 
This  rule  of  construction  would  exclude  the  day  of  service, 
that  being  but  the  fraction  of  a  day ;  and,  but  two  entire 
days  having  intervened,  between  the  day  of  service  and  the* 
return  day  of  the  citation,  the  service  was  clearly  insufScient 
The  judge  erred,  therefore,  in  taking  jurisdiction,  and  dis- 
solving the  attachment,  and  the  judgment  rendered  by  him 
must  be  reversed. 

Judgment  reversed. 


Walbridgev.  Spalding. 

TIm  bond  requirod  to  be  •zecated  by  a  non-resident  plaintiff  in  attaohment,  his  €^jent 
or  attomeift  prior  to  the  issuing  of  the  writ  (S.  L.  184S,  p.  118,  {  ')«  may*  when 
executed  by  >uch  agent  or  attorney!  be,  in  form,  his  personal  obligation,  and  be 
executed  by  him  in  liis  own  name,  describing  himself  as  such  agents  and  not  in  the 
name,  nor  on  behalf  of  his  principal,  the  plaintiff  in  the  attachment. 

Such  bond  is  not  Titiated  by  the  omission,  in  the  body  of  it,  of  the  christian  name  of 
the  principal  obligor,  he  having  executed  the  same  by  his  full  name. 

Where  such  bond  is  not  in  the  name  of  the  plaintiff  in  the  attachment,  but  is  the 
personal  obligation  of  his  agent,  no  power  under  seal  need  be  shown,  authorizing 
its  execution  by  the  agent. 


Case  certified  from  the  Lenawee  Circuit    Court.    This 
suit  was  commenced  by  writ  of   attachment  against   the 
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property  of  the  defendant.  The  plaintiffs  were  non«re^ 
dents  of  this  state.  The  statute  {S.  Z.  1S43,  p.  118,  §  3) 
provides  that  no  attachment  shall  be  ^*  issaed  at  the  instance 
of  any  person  Hot  a  resident  of  this  state,  at  the  time  of 
issniDg  thereof ,  nntil  a  bond  shall  have  been  executed  by 
him,  hia  agent  or  attorney ^  in  the  penal  sum  of  five  hundred 
dollars^  with  at  least  two  sufficient  sureties,  to  be  approved 
by  the  clerk  of  the  court  in  which  application  for  such 
attachment  shall  be  made,  conditioned  to  pay  all  the  costs 
and  damage  of  suit,  if  the  plaintiff  shall  fail  to  recover 
against  the  defendant.''  The  bond  filed  in  this  case  wm 
executed  by  Charles  W.  Hill,  with  two  sureties,  and  readit 

thus  :     "  We,  Hill,   agent  of   George  B.  Walbridge 

and  Albert  Hayden,  as  principal,  and  Albert  M.  Baker  ana 
Charles  K.  Backus  as  sureties,  are  held  and  firmly  bound," 
etc. ;  Hill  binding  himself  personally,  and  not  his  principals, 
and  his  Christian  name  being  left  blank  in  the  body  of  the 
instrument 

The  defendant  moved  the  Cirpuit  Court  to  quash  tlie 
attachment  on  the  ground  :  1.  That  the  bond  must  be 
executed  by  the  principals,  in  person,  or  by  their  attorney,  in 
their  names  and  behalf ;  and,  3.  That  the  omission  of  the 
christian  name  of  Hill  in  the  body  of  the  bond  rendered  it 
insufficient. 

A.  K.  Tiffam/y  for  the  motion. 
Baker  dk  MiUerd^  contra. 

Goodwin,  J.,  delivered  the  opinion  of  the  court 
It  will  be  perceived  that  the  bond  is  within  the  letter  of 
the  statute,  being  executed  by  the  agent  of  the  plaintifb, 
so  described  on  the  f&ce  of  the  instrument  But  it  is 
insisted  that  the  proper  construction  is,  that  it  must  be  exe- 
cuted by  an  attorney  or  agent,  for  and  in  the  name  of  the 
party,  as  the  bond  of  the  party,  and  not  of  the  tg/saf  or 
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attorney.  Such  is  not  the  language  of  the  statute ;  nor  is 
there  any  thing  in  the  act,  or  its  objects,  which  shows  such  t^ 
have  been  the  intent ;  or  any  reason  for  departing  from  the 
plain  literal  construction.  This  provision  is  made  in  respect 
only  to  non-residents  of  the  state.  There  seems  to  be  good 
reason  in  such  case  to  permit  a  bond  to  be  executed  by  the 
agent  personally,  who  is  present,  and  who  may  not  be  fur- 
nished with  a  power  to  execute  sealed  instruments  for  liis 
principal,  and  who  may  yet  be  authorized  to  resort  to  the  requi- 
site legal  process  to  collect  the  debt.  And  hence,  probably^ 
the  language  of  the  section  referred  to.  In  the  preceding 
section  of  the  same  act,  the  legislature,  in  providing  for  a 
bond  in  a  different  case  of  a  foreign  corporation  defendant, 
use  different  language,  and  require  that,  "  the  defendant,  by 
his  duly  authorized  agent  or  attorney,  shall  give  bonds."  I4 
in  the  third  section,  they  designed  to  require  the  party 
to  execute  the  bond,  why  use  the  words  agent  or  attor- 
ney at  all?  For,  the  bond  executed  by  the  authorized 
agent  or  attorney,  would  be  the  bond  of  the  party ;  or,  why 
not  adopt  like  language  to  that  used  in  the  preceding  sec* 
tion? 

The  object  of  the  bond  is  security  for  damages  and  costs. 
And  this  certainly  is  as  well,  at  least,  effected  by  the  bond  of 
the  agent  or  attorney,  who  is  generally  a  resident  (with  sure- 
ties), as  by  that  of  a  non-resident. 

Heference  is  made  to  the  chapter  in  the  Kevised  Statute* 
relative  to  courts  of  justices  of  the  peace,  and  also  the  act 
of  1841,  relative  to  those  courts,  in  which,  on  an  appeal  to 
the  Circuit  Court,  the  parti/j  his  agent  or  attorney^  is 
required  to  enter  into  recognizance ;  and  when,  in  the  Cir^ 
cuit  Court,  judgment  is  rendered  against  the  appellant,  it 
may,  on  motion,  be  rendered  also  against  the  surety  on 
the  appeal ;  and  it  is  insisted  that,  from  these  provisions, 
the  legislature,  in  thus  using  those  words,  intended  that 
the  agent  or  attorney  should  execute  in  the  name  of,  and 
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bind  the  principal ;  and  that,  therefore,  in  the  section  under 
consideration,  in  the  nse  of  the  same  words,  the  same  design 
is  to  be  presumed.  If,  in  the  provisions  of  laws  on  a  differ- 
ent subject  entirely,  the  legislatil^re  have,  in  one  section,  by  a 
particular  provision,  controlled  and  limited  the  meaning  of 
the  general  phraseology  of  another,  it  is  not  perceived  by 
what  rule  the  like  limitations  should,  by  construction,  be 
applied  to  other  laws,  on  other  subjects  wholly  discon- 
nected ;  especially,  when,  in  the  statute  to  which  such  con- 
struction is  sought  to  be  given,  the  legislature  have,  in 
another  and  immediately  preceding  section,  on  a  like  topic, 
80  worded  the  phraseology,  as  in  the  first  and  second  sec- 
tions of  the  act  under  consideration.  This  change  cannot 
be  considered  accidental,  but  the  reverse :  Dwarris  on  St,j 
706-7. 

As  to  the  omission,  in  the  body  of  the  bond,  of  the  Chris- 
tian name  of  Hill,  he  having  executed  by  his  full  name,  tins 
certainly  cannot  vitiate  the  instrument  It  would,  notwith- 
standing, be  held  the  bond  of  Hill,  on  a  plea  of  rum  est  fac- 
tum. 

It  was  insisted,  also,  that  a  power  under  seal  should  be 
fihown,  from  the  principal,  to  execute  the  bond.  This  would 
be  neoeesary,  if  the  bond  was  in  the  name  of  the  principals, 
SO  as  to  make  it  their  bond.  It  appears  on  the  proceed- 
ings in  the  Circuit  Court,  that  Hill  was  the  agent  of  the 
plaintiflh  for  suing  out  the  writ  of  attachment  This  is  suffi- 
cient. 

On  the  points  presented,  it  should  be  certified  to  the  Cir- 
cuit Court,  as  the  opinion  of  this  court,  that  the  motion 
flhould  be  denied. 

Certified  accordingly. 
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Atwater  ▼.  Streets. 

It  Js-Biot  neccaoaiy  that  a  oopj  of  the  protest  of  a  f oreigii  bin  should  acoompaqy  tha 
ootioe  of  its  dishonor. 

Question  reserved  and  certified  from  Berrien  Circuit  Conrt 
AssiMnpsit  against  the  defendants  as  indorsers  of  a  bill  of 
exchange  for  $200,  drawn  in  this  state,  upon  a  person  residing 
in  the  state  of  Kew  York,  and  payable  at  the  Bank  of  Bofialo, 
in  that  state.    Plea,  non  asBium^sU, 

On  the  trial  of  the  canse,  the  plaintifis  read  in  evidence 
the  certificate  of  a  notary  public,  under  his  notarial  seal,  of 
tiie  presentment,  protest  and  notice  of  dishonor  of  the  bill ; 
but  did  not  prove  that  any  copy  of  the  protest  was  sent,  with 
the  notice,  to  the  defendants.  A  verdict  was  found  for  the 
plaintiffs  for  the  amount  of  the  bill.  Afterwards  the  defend* 
ants  moved  to  set  aside  the  verdict,  and  for  a  new  trial,  and 
the  presiding  judge  reserved  for  the  determination  of 
this  court  the  question  arising  upon  the  motion,  of 
whether,  in  such  a  case,  it  was  necessary  that  a  copy  of  the 
protest  should  be  sent  to  the  indorsers,  with  the  notice  of  dis- 
honor. 

Cfreeii  dk  Dcma^  for  the  plaintiffs. 

N»  Bacothy  for  the  defendants. 

Fbloh,  J.,  delivered  the  opinion  of  the  court. 

Under  the  decisions  of  the  Supreme  Court  of  the  United 
States  the  biU  of  exchange  declared  on  must  be  considered  a 
foreign  diU :     Tovynley  v.  SumrcM^  2  Pety  179. 

A  protest  of  such  a  bill  is  necessary  to  charge  the 
indoTser;  and  such  protest  must  be  proved  at  the  trial. 
Notice  of  the  dishonor  of  the  bill  must  also  be  given  to  the 
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indorser ;  bat  must  the  notice  be  accompanied  with  a  copy  of 
the  protest } 

Notice  of  the  due  presentment  of  the  bill,  and  refosal 
of  payment,  is,  in  general,  sufficient;  but  when  the 
indorser  is  abroad,  or  out  of  England,  the  English  authori- 
ties require  something  more  to  be  done.  The  rule  there 
laid  down  does  not,  however,  go  so  far  as  to  require  a  copif 
of  the  protest  to  accompany  the  notice.  Thus,  the  rule  i& 
stated  in  Chitty  on  Bills,  498,  to  be,  in  such  case,  that  a 
copy  of  the  protest,  or  some  other  memorial  must,  within  a 
reasonable  time,  be  sent,  with  a  letter  of  advice  or  notice 
of  dishonor,  to  the  person  sought  to  be  charged.  And,  in 
Bailey  on  BiUsj  259,  4th  ed.,  it  is  said  that  in  some  cases 
a  copy  or  some  other  memoricil  of  the  protest  should  accom- 
pany the  notice.  No  English  case  is  found  which  decides 
that  such  copy  is  indispensable  ;  while,  in  Goodman  v.  Har- 
vey,  4  Adol.  dk  EUiSy  870,  the  question  was  directly 
raised,  and  the  objection  for  the  want  of  such  copy  over- 
ruled. 

In  ITumipson  on  BiUsj  505,  506  and  507,  as  cited  in  a 
note  in  10  Mass,,  5,  the  English  and  Scotch  rule  is  dearly 
and  concisely  stated  thus :  "  It  is  not  now  held  necessary 
that  notice  should  be  accompanied  by  the  bill,  or  by  the  prin- 
cipal, or  a  copy  of  the  protest,  even  in  the  case  of  a  foreign 
bill.  It  does  not  even  seem  requisite  to  mention  that  there 
has  been  a  protest,  when  the  person  receiving  the  notice  is  in 
this  country  at  the  time  of  the  dishonor ;  as  he  may,  in  that 
case,  ascertain  this  fact,  although  it  should  not  be  notified 
to  him.  But  if  he  is  abroad,  the  fact  of  a  protest  having 
been  taken,  ought  to  be  mentioned  in  the  notice,  since  he 
cannot  otherwise  be  supposed  to  be  aware  of  it.  If  he 
afterwards  require  a  copy  of  the  protest  it  must  be  sent  to 
him." 

In  this  country,  the  question  has  several  times  been  the 
subject  of  remarks  by  elementary  writers,  and  of   adjudi- 
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<cation  by  courts  of  law.  Chancellor  Kent,  in  his  commen- 
tarics,  3d  vol.,  109,  expressly  declares  that  no  copy  need 
accompany  the  notice.  In  Lenox  v.  Zeverett,  10  Masa.y  1, 
it  was  held  that  the  protest  need  not  be  sent  with  the  notice. 
So,  also,  in  WaUacev.  Agry^  ^  Mason,  336,  neither  the  pro- 
test nor  a  copy  of  it  was  deemed  necessary.  So  in  WdU  «. 
WhiteJiead,  15  Wend,,  527.  These  adjudications  were  each 
upon  a  state  of  facts  as  to  residence,  similar  to  the  case 
before  ns.  And,  in  Story  on  Bills,  339,  it  is  laid  down  m 
settled  law  in  this  country,  that  the  notice  need  not  be  accom- 
panied by  a  copy  of  the  protest ;  it  is  sufficient  for  the  notice 
to  state  that  the  bill  has  been  protested,  and  to  produce  the 
protest  at  the  trial. 

The  question  reserved  must,  then,  be  answered  in  the 
negative ;  and  so  it  must  be  certified  to  the  court  below. 

Certified  accordingly. 


The  Xtomers  ft  Mechanics'  Bank  of  Michigan  v.  The  Troy 

City  Bank. 

A  judgment  wUl  not  be  reversed,  on  error,  because  no  irarrant  of  attorney  authoris- 
ing the  prosecution  of  the  suit  appears  in  the  record,  even  where  the  plalntifF  beiow 
was  a  oorporation. 

lite  practice  of  giving,  or  filing  such  warrants  of  attorney  has  never  prevailed  in  this 
state. 

On  plea  of  general  issue  to  an  action  bj  a  oorporation,  the  plaintiffs  must  prove  their 
corporate  existence  in  the  same  manner  as  though  nul  tiel  corporation  were 
pleaded,    (a) 

Where  it  was  assigned  for  error,  that  the  plaintiffs  below,  who  sued  as  a  foreign  cor- 
poration, did  not  prove  themselves  such  by  legal  and  competent  evidence,  and,  their 
<diarter  not  being  set  forth  in  the  bill  of  exceptions,  the  court  was  unable  to  deter- 
mine whether  the  evidence  (which  was  an  exemplified  copy  of  their  charter,  and 
proof  of  acta  of  user  under  it)  was  suflicient  or  not;  it  was  held^  that,  in  support 
of  tike  judgment,  the  evidence  would  be  presumed  sufficient. 

(a)   Affirmed:  Owen  v.  Bank  of  Sandstone,  2  Doug.,  181 
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80  much  of  the  "  act  to  oxiganiseand  regulate  hanking  aaiociattons  "  (A  L.  1897,  p.  7^ 
as  purports  to  confer  coiporate  rie^ts  upon  the  aasodations  organised  under  it» 
prorlsions,  being  nnoonstitutional  and  void  {Cfreen  v.  Oravet,  ante  551),  such  asso- 
ciations are  not  moneyed  corporationt ;  and,  therefore,  are  not  within  the  provision 
<^  the  safety  fund  act  (&  Jl  1890,  p.  16S,  %  91),  which  prohibits  such  corporations- 
firom  issuing  their  bills  or  notes,  unless  the  same  be  made  payable  on  demand 
without  interest 

Qutre,  whether  a  bill  of  exchange,  drawn  by  an  association  organised  under  the  gen- 
eral banking  law,  acting  as  a  corporation,  could  be  treated  as  legal  and  valid,  and 
an  action  maintained  upon  it  against  the  acoepton. 


▲  bill  of  exchange  directed  to  **John  A,  Welles,  Quhier  Farmen  dt 
Bank  of  Michigan^**  and  accepted  by  writing  across  the  face  thereof,  **  Accepted, 
John  A,  WeOeMt  OstJUer,**  is  drawn  upon,  and  accepted  by  the  bank,  and  not  Iv 
Welles  in  his  individual  capacity. 


I 


The  extent  of  the  general  powers  of  the  cashier  of  a  bank,  is  a  question  of  law,  anJ 
not  of  fact;  and  a  charge  is  erroneous,  which  refers  it  to  the  Jury  to  determine 
whether  a  cashier,  as  such,  had  power  to  aocepi  certain  bills  for  the  bank,    (b) 

The  cashier  of  a  bank  has  no  power  to  accept  bUls  of  exchange,  on  btiialf  <tf.th» 
bank,  for  the  accommodation,  merely,  of  the  drawers;  and  the  holder,  with  notice, 
of  bills  so  accepted,  cannot  recover  against  the  bank. 

It  seems  that  persons  dealing  with  a  bank,  are  presumed  to  know  the  extent  of  the* 
general  powers  of  a  cashier. 

Error  to  Wayne  Circuit  Court  This  was  an  action  of 
assumpsit^  brought  by  the  defendants  in  error,  against  the 
plaintiffs  in  error,  as  acceptors  of  two  bills  of  exchange,  in  all 
respects  alike,  of  each  of  which  the  following  is  a  copy : 

"  $6,000.  FwrmeTB^  Bank  of  Earner,  Aug.  5, 1838. 

"  Four  months  after  date,  pay  to  the  order  of  S.  K.  Stowey 
at  the  Troy  City  Bank,  six  thousand  dollars. 

(Signed)  "  A.  FmcH,  Jb.,  Cash. 

"  To  John  A.  Welles, 

"  Cashier  Farmers  cfe  MecJumiaf  Bank  of  Michigan. 

(Indorsed)    "  S.  K.  Stowe.    Across  the  face  of   each  bill 
was  written :    Accepted,  John  A.  Welles,  Cashier?^ 

The  declaration  contained  two  special  counts  upon  each 

(b)    Affirmed:  Peninsular  Bank  v.  Hanmer,  14  Mich.,  208,  S14;  see  4  lOch.,  C06. 
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bill,  and  also  the  common  money  counts.  The  plea  was  the 
general  issne.  The  cause  was  tried  before  the  Hon.  Geo. 
MosELL,  Presiding  Judge,  at  the  May  term,  1841,  of  the 
Circuit  Court. 

It  appeared  from  the  bill  of  exceptions  in  the  case,  that, 
on  the  trial,  the  plaintifiEs  below,  to  prove  that  they  were 
a  corporation,  read  in  evidence  a  certified  copy  of  their 
charter  (which,  however,  was  not  set  forth  in  the  bill  of 
exceptions),  and  called  a  witness,  who  was  asked  whether 
he  was  acquainted  with  acts  of  user  on  the  part  of  the 
plaintiffs  below,  imder  their  charter.  To  this  question  the 
counsel  for  the  defendants  below  objected,  on  the  ground 
that  it  was  incompetent  for  the  plaintiffs  below  to  prove 
such  acts  of  icser  until  they  had  shown  a  compliance  with 
the  conditions  and  requirements  which  the  charter  prescribed 
for  their  organization  under  it.  This  objection  was  over- 
ruled ;  and  the  witness  testified  that  he  had  been  acquainted 
with  the  corporation  called  the  Troy  City  Bank,  ever  since 
1833 ;  that  it  had  had  its  banking  house  in  the  city  of  Troy, 
in  the  state  of  New  York,  ever  since  that  time,  and  had 
been  doing  a  regular  banking  business,  had  its  cashier,  presi- 
dent, directors,  etc.,  and  that  no  other  bank  of  that  name 
ever  existed  in  that  city. 

It  was  admitted  that  the  Farmers'  Bank  of  Homer  was  a 
banking  institution,  organized  and  in  operation  under  the 
general  banking  law  of  this  state. 

The  plaintiffs  below  proved  the  indorsement  of  the  bills 
to  them  by  the  payee ;  that  the  acceptances  written  across  the 
face  of  the  bills,  were  in  the  handwriting  of  John  A.  Welles  ; 
and  that  he  was  cashier  of  the  defendants  below  at  the  time 
when  they  were  made ;  they  then  read  the  bills  in  evidence, 
and  rested  their  case. 

The  defendants  below  moved  the  court  to  nonsuit  the 
plaintiffs,  on   the  ground  that  they  had  not  proved  them- 
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«elve8  a  corporation  by  legal  and  sufficient  evidence.  The 
€ourt  overruled  the  motion :  to  which  decision  the  defend- 
ants below  excepted. 

The  defendants  below  introduced  evidence  in  defense 
tending  to  prove  that  the  bills  of  exchange  were  accepted 
by  Welles,  as  their  cashier,  without  consideration,  and 
solely  for  the  accommodation  of  the  drawers,  and  that 
this  was  known  to  the  plaintiffs  below  when  they  received 
them ;  that  the  acceptances  were  made  by  Welles,  with- 
out the  knowledge  of,  and  without  authority  from  the 
directors  of  the  Farmers  &  Mechanics'  Bank  of  Michi- 
gan (the  defendants  below);  and  that  said  directors  never 
approved,  recognized,  or  adopted  the  acceptances  as  their 
own. 

Bebutting  evidence  was  introduced  by  the  plaintiff 
below,  tending  to  prove  a  subsequent  recognition,  and  adop- 
tion, by  said  directors,  of  the  act  of  Welles  in  accepting 
the  bills. 

The  evidence  being  closed,  the  court  charged  the  jury, 
among  other  things,  that  the  proper  construction,  upon 
their  face,  of  the  bills  of  exchange,  ^as,  that  the  defend- 
ants below,  through  their  agent,  John  A.  Welles,  as  their 
cashier,  accepted  them ;  that  the  legal  intendment  was,  that 
the  acceptances  came  within  the  delegated  power  of  Welles, 
as  cashier ;  that  prima  fade  they  did  so,  because  the  law 
presumes  that  the  cashier  acts  within  the  limits  of  his  dele- 
gated power  until  the  contrary  is  shown. 

The  court  further  charged,  that,  if  the  jury  should  be 
of  opinion  that  the  acceptances  were  made  by  Welles  in 
his  individual  capacity,  they  would  find  a  verdict  for  the 
defendants  below ;  that,  if  he  accepted  on  behalf  of  the 
bank,  of  which  he  was  cashier,  and  if  such  an  act  came 
witliin  his  general  authority  or  power  as  cashier,  then  they 
would  find  for  the  plaintiffs  below ;  and  if  it  was  not 
within  his  general  power,  then,  if  the  directors  of  the  said 
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bank  recognized,  adopted  or  approved  of  the  act  of  "Welles,  in 
this  particular,  the  plaintiffs  below  were  entitled  to  their  ver- 
dict; otherwise  not. 

The  counsel  for  the  defendants  below  requested  the  court 
further  to  charge  the  jury,  that,  if  they  believed  that  the 
drafts  were  drawn  by  the  Farmers'  Bank  of  Homer,  for  their 
own  acconmiodation — ^that  Welles  accepted  them,  as  cashier, 
for  the  accommodation  of  the  drawers — ^that  the  plaintiffs 
liad  notice  of  these  facts — and*  that  the  directors  of  the 
Farmers  &  Mechanics'  Bank  never  approved,  recognized, 
or  adopted,  as  their  own,  the  acceptances  of  Welles 
— then  their  verdict,  in  such  case,  must  be  for  the  defend- 
ants. 

The  court  refused  so  to  charge,  but  instructed  the  jury 
that,  if  they  believed  that  Welles  had  not  the  general 
ixywer  to  accept,  and  that  the  directors  of  the  bank  never 
adopted,  approved  or  recognized,  as  their  own,  the  accep- 
tances of  Welles,  their  verdict  must  be  for  the  defend- 
ants. 

To  the  charge  given  by  the  court,  and  to  the  refusal  of 
the  court  to  charge  as  requested,  the  defendants  below 
excepted;  and,  a  bill  of  exceptions  having  been  tendered 
and  signed,  removed  the  cause  into  this  court  by  writ  of 
error. 

Several  errors  were  assigned ;  such  as  were  considered  by 
the  court,  sufficiently  appear  in  the  opinion. 

T.  Bomeyn  and  77!  N.  Walker^  for  the  plaintiffs  in  error : 
The  bills  declared  on  were  the  acceptances  of  Welles,  and 
not  of  the  Farmers  &  Mechanics'  Bank :  Story  on  Bille, 
§  76 ;  Baj/ley  on  BiUe,  70,  71 ;  Chitty  on  Bills,  33,  34 ; 
Story  on  Ag.y  §  155 ;  Leadbitter  v.  JFarroWy  5  Maule  <k 
Selio.,  345 ;  Ducarr  v.  OiU^  4  Ca/r.  (&  Payne,  121 ;  Thomas 
V.  Bishqpy  2  Str,,  955 ;  S.  O.  Cos,  Temp.  Hardw.^  1;  Barker 
V.  Mechanics*  Insurance  Co.y  3  Wend,,  98. 
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It  was  incumbent  on  the  plaintiffs  below,  to  show  that 
Welles  had  authority  to  accept  the  bills  of  exchange,  so  as  to 
bind  the  defendants  by  his  act :  2  Stark.  Ev,^  31 ;  i3.,  144; 
3  T.  B.y  757;  4  Bing,,14Q\  S,  C,  13  jE  G.  Z.  R,,  383; 
ChiUy  on,  BiUs,  28,  29. 

The  general  power  of  the  cashier  of  the  defendants  below 
did  not  extend  to  the  acceptance  of  bills  for  the  accommoda- 
tion of  others ;  and  any  contract  of  his  beyond  the  scope  of 
his  duties  as  cashier  was  not  binding  on  the  defendants  below. 
The  following  authorities  show  what  are  the  general  powers 
and  duties  of  a  cashier :  Ang,  ds  Ames  on  Corp.,  172,  173 ; 
Story  on  Ag.,  94,  95,  103,  104,  105 ;  Fleckner  v.  Bank 
United  States,  8  Wheat,,  360;  United  States  Bank  v. 
Dunn,  6  JPet,  56,  59 ;  Bank  of  Metropolis  v,  Jones,  8 
JPet.,  13,  16 ;  HaUowell  cfe  AugtLsta  Bank  v.  Handin, 
14  Mass.,  178,  181.  These  authorities  all  show  that  a 
cashier  has  no  right  to  creaie  new  liabilities  of  the  bank, 
of  an  extraordinary  character,  and  without  any  considera- 
tion. 

The  extent  of  Welles's  authority  was  known  to  the  plain- 
tiffs ^below.  Persons  dealing  with  corporations  are  bound 
to  know  the  extent  of  their  powers.  This  is  especially 
so  with  regard  to  agents  or  officers  of  corporations :  Sohim- 
milpennick  v.  Bayard,  1  Pet,  290;  Hayden  v.  Middle- 
sex Turnpike  Co.,  10  Mass.,  397,  403 ;  Salem  Bank  v. 
Oloitcester  Bank,  17  Mass.,  29;  Wyman  v.  HaUoweU  ik 
Augusta  Bank,  14  Mass.,  58,  63 ;  Snow  v.  Perry,  9  Pick., 
542 ;  3  T.  B.,  757 ;  Seton  v.  Slade,  7  Ves.,  276 ;  Gihson 
V.  Cdt,  7  Johns.,  390 ;  15  Johns.,  44 ;  SmitKs  Mer.  Law, 
59;  Comyn  on  Conir.,  240;  Chitty  on  Contr.,  57; 
The(^.  Pr.  and  Ag.,  245 ;  Paley  on  Ag.,  199,  200,  201, 
and  notes. 

The  court  erred  in  submitting  to  the  jury,  without 
instructions,  the  question  whether  the  acceptance  of  the 
drafts  was  within  the  general  powers  of  Welles,  the  cashier 
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of  the  defendants  below.     This  was  strictly  a  question  of 
law :    Siart/  on  Ag,,  94,  95  ;  4  Johns.,  387,  389. 

Ja/me%  F.  Joy,  for  the  defendants  in  error : 

The  bills  were,  on  their  face,  drawn  upon,  and  accepted 
by  the  defendants  below :  Story  on  Ag,,  143,  144,  and  caseft 
there  cited:  4  Pet  Gond.,  670. 

WeUes,  as  cashier,  had  power  to  bind  the  Farmers  & 
Mechanics'  Bank  by  the  acceptances :  Story  onAg,,  103, 18^ 
19,  115  ^  121 ;  5  Wheat.,  326,  327 ;  1  Pet.,  46,  70 ;  S 
Wheat.,  360 ;  6  Cow.,  460 ;  12  Serg.  cfe  JR(mle,  260 ;  a 
Maeon,  505 ;  15  Johns.,  52 ;  2  Pick.,  14 ;  5  Mason,  189  ; 
15  Mass.,  340.  The  law  presumes  that  every  man,  in  his  offi- 
cial capacity,  does  his  duty :  1  Pet.,  70 ;  21  Pick.,  490 ;  S 
Pick.,  59,  60 ;  6  PoAge,  503. 

[The  arguments  of  counsel  are  given  only  on  a  few  of  the 
more  important  points  decided  by  the  court.  Several  other 
important  questions  arose,  some  of  them  out  of  facts  in  the 
case,  which  the  decision  of  the  court  renders  it  unnecessary  to 
set  forth  in  this  report,  and  were  very  elaborately  argued  by 
counsel.] 

Whipplb,  J.,  delivered  the  opinion  of  the  court. 

The  questions  arising  upon  the  record  will  be  considered  in 
the  order  in  which  they  were  presented  to  the  court,  in  the 
argument  of  the  counsel  for  the  plaintiffs  in  error. 

1.  It  is  alleged  as  ground  of  error,  that  there  is  no  author- 
ity in  the  record  from  the  plaintiffs  below  authorizing  the 
institution  or  prosecution  of  this  suit 

Anciently,  attorneys  were  appointed  orally  in  court, 
but  were  afterwards  appointed  out  of  court  by  warranto 
It  would  seem,  however,  from  an  examination  of  the 
ancient  authorities  that  the  ^^  default  of  a  warrant  of  attor- 
ney was  error:"  1  Com.  Dig.,  574.  But,  for  avoiding 
error,  it  is  sufficient  if  the  warrant  be  entered  before  judg« 
ment,  or  before  writ  of  error  brought:    Id.,  747.     It  was 
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always  deemed  sufficient  that  the  authority  to  the  attorney 
be  given  by  writing  upon  the  process,  that  such  an  one  shall 
be  his  attorney:  1  Sid,,  31;  1  Cam,  Dig.,  746.  And  if 
the  attorney  appear,  the  court  does  not  inquire  whether  he 
bad  a  good  authority :  1  Salk.,  86.  It  is  also  laid  down  that 
it  is  sufficient  to  say,  that  A  venU  per  B  ailamaium  suum: 
1  Com.  Dig,,  746.  Our  statute  requires  that  the  name  of  an 
attorney  should  be  indorsed  upon  every  original  writ ;  and 
the  writ,  by  the  statute,  constitutes  a  part  of  the  record. 
This  indorsement,  taken  in  connection  with  the  fact  that  the 
words,  ^^  the  plaintiff,  by  his  attorney,  comes,"  etc.,  appear  in 
the  record,  is,  we  think,  sufficient.  The  practice  of  giving, 
entering  and  filing  warrants  of  attorney,  has  never  pre- 
vailed in  this  state.  All  that  has  ever  been  done  in 
practice  was  to  add  the  usual  memorandum  at  the  bot- 
tom of  the  declaration.  This  question  was  raised  in  the 
•case  of  Oabom  v,  Bcmk  of  the  United  States,  9  Wheat., 
738,  and  the  Supreme  Court  of  the  United  States  decided, 
that  the  want  of  a  warrant  of  attorney  constituted  no 
ground  for  reversing  the  decree  in  that  case,  although  a 
<5orporation  was  the  plaintiff  in  the  court  below.  I  am 
inclined,  therefore,  for  the  reasons  already  given,  and 
cipon  the  reasoning  of  the  Chief  Justice  in  that 
«ase,  not  to  consider  the  want  of  a  warrant  of  attorney 
as  error. 

2.  The  second  error  assigned  is,  that  the  plaintiffs  below 
•did  not  prove  themselves  a  corporation  by  legal  and  suffi- 
<^ient  evidence.  Inasmuch  as  the  act  incorporating  them 
does  not  appear  in  the  record  in  this  case,  it  is  impossible 
to  say  whether  the  proof  was  sufficient  or  not.  The 
ground  relied  upon  by  the  plaintiffs  in  error,  in  argument, 
was,  that  a  corporation  created  by  a  statute,  which  requires 
certain  acts  to  be  done  before  it  can  be  considered 
in  esse,  must  show  such  acts  to  have  been  done,  in  order  to 
establish  its  existence;  and,  hence,  that  the  plaintiffs  were 
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bound  to  prove  that  they  had  complied  with  the  conditions- 
which  their  charter  prescribed  as  precedent  to  their  organi- 
zation. It  is  well  settled  that,  nnder  the  plea  of  the  general 
issne,  a  corporation  must  prove  all  it  would  be  required  to 
prove  under  the  plea  of  nid  tid  corporation.  If,  there- 
fore, under  the  latter  plea,  the  plaintifEs  would  have  been 
required  to  prove  a  compliance  with  certain  conditions  pre- 
scribed in  the  act  of  incorporation  as  precedent  to  their 
organization,  it  is  clear  that,  under  the  general  issue,  the 
same  measure  of  proof  would  be  required.  We  have  no 
doubt  that  the  rule  was  correctly  stated  by  counsel ;  but, 
whether  the  act  incorporating  tlie  plaintifEs  below  would  , 
justify  its  application,  we  cannot  know,  as  the  act  itself  is 
not  before  us.  It  may  be  that  the  plaintifiEs  were  declared 
a  corporation  by  the  act,  and  that  nothing  was  required  to 
be  done  m  futuro  to  entitle  them  to  corporate  powera.  If 
so,  the  proof  upon  the  trial  was  suflScient  to  establish  the 
corporate  existence  of  the  plaintiffs.  We  are  not  to  presume 
that  the  evidence  was  insuflScient.  On  the  contrary,  every 
reasonable  presumption  is  to  be  made  in  support  of  the 
judgment.  The  second  allegation  of  error,  therefore,  is  not 
well  taken. 

8.  The  third  error  assigned,  is,  that  the  bills  of  exchange 
declared  upon  were  illegal  and  void,  having  been  issued 
in  contravention  of  the  safety  fund  act,  which  declarer 
that  no  moneyed  corporation  subject  to  it  "  shall  issue  any 
bill  or  note  of  said  corporation,  unless  the  same  shall  be 
made  payable  on  demand  and  without  interest :  S,  Z. 
1836,  165,  §  31.  It  was  admitted  on  the  argument,  and 
appears  by  the  record,  that  the  Bank  of  Homer  was  a 
banking  institution  organized  under  the  general  banking 
law  of  tliis  state,  and  subject  to  the  safety  fund  act.  The 
importance  of  this  question  was  appreciated  by  counsel 
on  both  sides,  and  it  was  fully  and  ably  argued.  But  a 
difficulty  is   here  interposed,  not   known  to  counsel  at  the 
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time  the  caufie  was  argued,  and  which  gives  a  new  aspect 
to  the  question.  I  refer  to  a  decision  made  by  this  court, 
since  the  alignment,  declaring  so  much  of  the  act  mder 
which  the  Bank  of  Homer  was  organized,  as  purported 
to  confer  corporate  rights  upon  the  associations  formed 
under  its  provisions,  unconstitutional  and  yoid.  The 
restriction  in  the  safety  fund  act  applies  solely  to  monejfed 
corporations.  But  the  Bank  of  Homer  was  not  legally  a 
corporation,  and,  therefore,  not  a  moneyed  corporation ;  and, 
if  not  a  moneyed  corporation,  then  it  was  not  subject  to  the 
restriction  contained  in  the  act 

It  being  settied  that  the  Bank  of  Homer  was  not  a 
moneyed  corporation,  and  of  consequence  not  subject  to  the 
provisions  of  the  safety  fund  act,  a  question  of  great  diffi- 
culty and  importance  might  now  arise,  viz. :  whether  the 
biUs  of  exchange  declared  ux>on  could  be  treated  as  legal  and 
valid,  and  a  suit  be  maintained  upon  them.  The  magnitude 
of  the  interests  involved  in  the  decision  of  such  a  question, 
would  preclude  us  from  expressing  an  opinion  upon  it,  until  j 

counsel  be  heard,  and  time  taken  for  careful  and  deliberate 
examination.  If  the  judgment^of  the  court  in  the  present 
case  depended  upon  the  decision  of  that  question,  we  should 
reserve  it  for  argument.  As  it  is,  we  shall  withhold  the 
expression  of  any  opinion  upon  it 

4.  The  fourth  error  assigned  is,  that  the  bills  declared  on 
are  the  acceptances  of  John  A.  WeUes,  and  not  of  the  presi- 
dent, directors  and  company  of  the  Farmers  &  Mechanics' 
Bank  of  Michigan ;  and,  therefore,  that  the  court  erred  in 
charging  the  jury  that  the  proper  construction  of  them  upon 
their  face  was,  ^^that  the  defendants  [below],  through 
their  agent,  John  A.  Welles,  accepted  the  drafts  in  ques- 
tion." 

The  general  rule  in  cases  of  contract  is,  that  an  agrait, 
in  executing  his  authority,  must  ^^  do  it  in  his  name,  who 
gives  the  authority."    In  other  words,  ^^to  bind  the  prin- 


FIRST  CIRCUIT,  JANUARY  TERM,  1844.  467 


Farmers  ft  Hechaxilcs^  Bank  v.  Troy  City  Bank. 


cipal^  and  to  make  it  his  contract,  it  must  purport  on  its 
face  to  be  the  contract  of  the  principal,  and  his  name  must 
be  inserted  in  it,  and  signed  to  it,  and  not  merely  the  name 
of  the  agent,  even  though  the  latter  be  described  as  agent 
in  the  instrument :"  Story  on  Agency^  §  147.  This  rule 
is  adhered  to  with  great  strictness,  in  relation  to  the  mode 
of  executing  instruments  under  seal.  With  respect,  how- 
ever, to  unsolemn  instruments,  especially  commercial  and 
maritime  contracts,  the  rule  has,  in  this  country  at  least, 
been  somewhat  relaxed.  ^^In  such  cases,  in  furtherance 
of  the  public  policy  of  encouraging  trade,  if  it  can  upon 
the  whole  instrument,  be  collected,  that  the  true  object 
and  intent  of  it  are  to  bind  the  principal,  and  not  merely 
the  agent,  courts  of  justice  will  adopt  that  construction  of 
it,  however  informally  it  may  be  expressed :"  Id.^  §  154. 
An  examination  of  the  American  cases  confirms  the  pro- 
position laid  down  by  Judge  Story,  but  I  have  in  vain 
sought  for  an  adjudged  case  in  England,  which  gives  sup- 
port to  the  text.  The  English  courts  seem  to  have  adhered 
pertinaciously  to  the  rule,  that,  to  bind  his  principal  by  a 
contract  in  writing,  the  agent  must  sign  the  name  of  the 
principal  to  the  instrument ;  and  no  exception  is  made  in 
favor  of  that  class  of  contracts  called  commercial  or  mari- 
time. And  I  think  it  may  be  well  questioned  whether 
sound  policy  would  dictate  to  courts  of  justice  the  pro- 
priety of  adopting  the  very  liberal  view  which  has  been 
taken  of  this  subject  in  some  of  the  authorities  referred  to 
by  the  counsel  for  the  defendants.  It  may  admit  of  great 
doubt,  whether  it  would  tend  to  encourage  trade,  to  give 
countenance  to  the  ^Moose  and  inartificial  manner"  in 
which  commercial  contracts  are  usually  drawn  up.  I  do 
not  mean  to  assert  that  in  all  cases,  and  under  all  circum- 
stances, the  rigid  rules  of  construction  adopted  by  the 
courts  of  common  law  in  England,  should  be  adhered  to ; 
yet  I  think  it  would  be  safer  to  adhere  to  these  rules,  than 
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to  adopt  one  bo  liberal  in  its  tenns,  as  to  authorize  courts  of 
justice  to  indulge  their  fancy  or  caprice  in  giving  a  construc- 
tion to  contracts.  The  true  rule  may  be  thus  statod  :  In 
eases  where  bills  are  drawn,  accepted  or  indorsed,  by  an 
agent,  if,  from  the  nature  of  the  contract  and  the  terms  of 
the  instrument,  it  clearly  appears  that  the  party,  by  whom 
such  bill  is  drawn,  accepted,  or  indorsed,  is  an  agent,  and 
that  he  intended  to  bind  his  principal,  he  will  be  deemed  to 
have  contracted  for  such  principal ;  but  the  terms  of  the 
instrument  must  be  so  explicit  as  to  repel  the  inference  that 
the  agent  intended  to  bind  himsell 

But,  before  applying  this  rule  to  the  bills  in  question,  it 
may  not  be  improper  to  refer  to  a  few  cases  decided  in 
England  and  this  country,  for  the  purpose  of  showing  that 
we  do  not  intend  to  violate  the  spirit  of  the  decisions  to 
be  found  in  the  English  reports,  while  it  will  appear  that 
we  are  clearly  within  the  rule  laid  down  in  the  American 
authorities.  In  the  case  of  Thomas  v.  Bishop,  2  Stra/nge, 
955,  the  bill  was  in  the  following  form :  '^  At  thirty  days' 
sight,  pay  to  J.  S.,  or  order,  £200,  value  received  of  him, 
and  place  the  same  to  account  of  the  York  BuUdiiigs 
Compcmy^  as  per  advice  from  Charles  Mildmay.  To  Mr. 
Humphrey  Bishop,  cashier  of  the  York  Buildings  Comr 
pcmy,  at  their  house  in  Winchester  street,  London.  Accepted 
13th  June,  1732,  per  H.  Bishop."  An  action  having  been 
brought  against  the  defendant  on  his  acceptance,  he  proved 
upon  the  trial  that  the  letter  of  advice  was  addressed 
to  the  company ;  and  that,  the  bill  having  been  brought 
to  their  house,  he  was  ordered  to  accept  it,  which  he  did 
in  the  same  manner  as  he  had  accepted  other  bills.  The 
jury,  however,  were  directed  to  find-  for  the  plaintiff, 
which  they  did  accordingly.  Upon  motion  for  a  new  trial, 
the  court  held  that  the  direction  was  right,  for  the  reason 
that  the  bill,  on  its  face,  imported  to  be  drawn  on  the  defend- 
ant, and  it    was  accepted  by  him  generaUy,  and  not   as 
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servant  of  the  company.  The  court  further  held,  that  as  the 
action  was  hy  an  indorsee,  it  would  be  of  dangerous  conse- 
quence to  trade,  to  admit  of  evidence  arising  from  extrinsic 
circumstances — ^as  the  letter  of  advice. 

In  Leadbitter  v.  Fa/rrow^  5  MauLe  &  Selw.y  345,  the  bill 
was  as  follows:  "£50.  Hexham,  June  8,  1815.  Forty 
days  after  date,  pay  to  the  order  of  Mr.  Thomas  Leadbitter 
fifty  pounds,  value  received,  which  place  to  the  account  of 
the  Durham  Bank,  as  advised.  Messrs.  Wetherell,  Stokes 
and  others,  bankers,  London."  (Signed)  "  Christopher  Far- 
row." An  action  being  brought  against  Farrow,  he  was 
held  liable ;  Lord  EUenborough  saying,  that  it  was  an  uni- 
versal rule,  that  a  man  who  puts  his  name  to  a  bill  of 
exchange,  thereby  makes  himself  personally  liable,  unless  he 
states  upon  the  face  of  the  bill  that  he  subscribes  it  for 
another,  or  by  procuration  of  another.  In  Barker  v. 
Mechomid  Fire  Insv/rcmce  Go.  of  the  city  of  New  Yorhy 
3  Wend.y  94,  the  note  was  in  the  following  form :  "  I,  John 
Franklin,  president  of  the  Mechanics'  Fire  Insurance  Co., 
promise  to  pay  to  the  order  of  the  Life  and  Fire  Insurance 
Company,  on  demand,  the  sum  of  $3,172.40,  with  interest, 
for  value  received.  John  Franklin."  It  was  decided  that 
Franklin  was  liable,  as  it  was  his  note  and  not  the  note  of  the 
company.  In  BaJlou  v.  TaXbot^  16  Mase.j  461,  the  note 
was  as  follows:  "I,  the  subscriber,  treasurer  of  the 
Dorchester  Turnpike  Company,  for  value  received,  prom- 
ise," etc.,  and  it  was  signed  "A.  B.,  treasurer  of  the 
Dorchester  Turnpike  Co."  It  was  held  to  be  the  note 
of  the  corporation.  In  The  Mechanics^  Bamk  of  Alexan- 
dria V.  The  Ba/yJc  of  Columbia,^  4  Pet,  Oond,^  666,  it 
appears  that  the  defendants  in  error  brought  as^um^sit 
against  the  plaintifis  in  error,  on  a  check  in  the  follow- 
ing form:  "$10,000.  Mechanics'  Bank  of  Alexan- 
dria, June  25,  1817.  Cashier  of  the  Bank  of  Colum- 
bia, pay  to  the  order  of  P.  H.  Minor,  Esq.,  ten  thousand 
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doIlaiB.  WxiL  Patton,  Jr."  Upon  the  trial  of  the  cause  tes- 
timony was  offered  and  receiyed,  going  to  show  that  the 
<sheck  was  drawn  under  stich  circnmstanoes,  and  in  sach  a 
manner  as  justified  the  phuntiff  in  considering  it  as  an  official 
check ;  although  it  was  insisted  hj  the  counsel  on  the  part  of 
the  defendants  that  the  character  of  the  check  could  only  be 
decided  by  the  check  itself,  and  that  no  parol  testimony 
<could  be  received  to  explain  the  same.  A  verdict  and  judg- 
ment having  been  rendered  against  the  defendants,  the  cause 
was  removed  to  the  Supreme  Court  of  the  United  States, 
which  affirmed  the  judgment  below.  Mr.  Justice  Johnson, 
who  delivered  the  opinion  of  the  court,  considered  ^'that 
the  evidence  on  the  face  of  the  bill  predominated  in  favor  of 
its  being  a  bank  transaction."  I  might  here  refer  to  nimier- 
ous  other  cases,  showing  the  course  of  decision  upon  a  ques- 
tion of  real  difficulty,  and  in  respect  to  which  judges 
have  entertained  very  different  opinions ;  but  enough  have 
been  cited  to  answer  the  purpose  I  have  in  view.  Let 
us  now  examine  these  cases  with  reference  to  the  case  at 
bar. 

In  the  case  from  8  Strange^  it  is  to  be  observed,  that  the 
bill  was  signed  by  the  defendant  generally  ;  and  in  this  par- 
ticular it  differs  somewhat  from  the  present  case,  the  accep- 
tance being  by  ^^  John  A.  Welles,  cashier."  It  may  be  said 
the  acceptance  by  Welles  was  general^  notwithstanding  the 
addition  of  the  word  '^cashier."  But,  whether  such  addition 
is,  or  is  not,  to  give  character  to  the  instrument,  must,  I 
think,  be  determined  from  what  appears  upon  the  face  of 
the  bill,  and  other  circumstances  to  which  I  shall  presently 
idlude. 

In  the  case  from  5  Monde  <&  Selw.j  it  is  difficult  to  per- 
ceive how  the  drawer  could  escape  from  the  legal  conse- 
quences of  subscribing  his  name  generally  to  the  bill.  The 
mere  circumstance  that  the  amount  specified  in  the  bill 
was  directed  to  be  placed   to   the   account  of  the  bank, 
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<30uld  scarcely  be  deemed  sufficient  to  oyerthrow  the  strong 
legal  presumption  arising  from  his  having  signed  the  bill 
generally.  In  the  case  from  3  Wend,  the  note  was  signed 
.generally,  and  the  words  ^^  President  of  the  Mechanics'  Fire 
Insurance  Company  '^  were  clearly  only  descriptive  of  the  per- 
4son  of  the  maker.  I  think  the  present  case  strikingly  analo- 
gous to  that  reported  in  16  Mass.  The  words,  '^  accepted, 
•John  A.  Welles,  cashier,"  are  equivalent  to  the  words,  "  I, 
John  A.  Welles,  cashier  of  the  Farmers  &  Mechanics'  Bank 
of  Michigan,  accept  the  within  bill."  The  acceptance  raises 
«uch  implied  promise  to  pay,  and  that  promise  is  as  complete 
«nd  full,  as  though  Welles  had  indorsed  it  in  f uU  on  the 
bill. 

It  is  difficult,  if  not  impossible,  to  reconcile  the  decision  of 
the  Supreme  Court  of  the  United  States,  in  the  case  of  the 
Ba/nJc  of  Alexa/ndria  v.  the  Bcmh  of  Colvmbia^  with  prin- 
ciples which  have  been  universally  acknowledged,  or  with 
any  adjudged  case  which  has  fallen  under  my  observation. 
The  only  evidence  on  the  face  of  the  check,  from  which  it 
might  be  inferred  that  it  was  a  bank  transaction,  is,  the  dr- 
enmstance  that  it  purports  to  have  been  ^ated  at  the  Mechan- 
ics' Bank.  How  the  learned  judge,  who  delivered  the  opin- 
ion of  the  court,  could  have  come  to  the  conclusion,  ^^  that 
the  evidence  on  the  face  of  the  bill  predominated  in  favor  of 
its  being  a  bank  transaction,"  is  to  me  inconceivable. 
We  cannot  recognize  this  case  as  authority,  without  dis- 
regarding the  uniform  course  of  decisions  both  in 
England  and  in  this  country.  If  the  evidence  received 
upon  the  trial  was  admissible,  it  might  have  justified 
the  verdict  But  how  could  evidence  be  admitted  with- 
out violating  the  familiar  rule,  that  matter  dehors  the 
instrument,  could  not  be  received  to  change  its  legal 
offect?  This  must  be  determined  by  what  appears  on 
the  face  of  it ;  and  I  think  it  too  clear  for  argument,  that 
the   check  in  question   was,   upon  its  face,  the   indi\^dual 
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check  of  Patton,  and  that  this  legal  presninptioii  conld  not  be 
rebutted  bj  extrinsic  proof,  to  show  that  it  was  the  check  of 
the  bank. 

But  that  case  differs  in  many  essential  particnlars  from  the 
one  before  us,  as  the  check  was  signed  generally  by  Fatten^ 
and,  according  to  the  view  I  take  of  it,  contained  on  its  face 
no  evidence  of  its  being  the  check  of  the  bank. 

Let  me  now  test  the  bills  declared  upon  in  the  present 
case  by  the  rule  I  had  occasion  to  lay  down  in  a  former 
part  of  this  opinion.  They  are  addressed  to  John  A. 
Welles,  cashier  of  the  Farmers  &  Mechanics'  Bank 
of  Michigan,  and  accepted  by  him,  with  the  addition  of 
the  word  ^'cashier"  underwritten.  It  is  admitted  that 
the  true  and  best  mode  was  not  adopted,  to  show  that 
the  acceptance  was  intended  to  be  that  of  the  defend- 
ants below.  This  would  have  been  most  efficiently  accom- 
plished by  signing  the  name  of  the  bank  to  the  accep- 
tance, with  the  addition  of  the  words,  "  by  John  A.  Welles^ 
cashier."  But  this  was  not  done ;  and  the  question  to  be 
determined  is,  whether,  from  the  nature  of  the  contract,  and 
the  form  of  the  iiytrument,  it  may  not,  without  doing  vio- 
lence to  any  well  established  principle  of  law,  be  deemed, 
nevertheless,  the  acceptance  of  the  bank,  and  not  the  indi- 
vidual acceptance  of  Welles.  The  contract  is  one  known 
and  recognized  by  the  law  merchant ;  it  is  the  acceptance  of 
a  bill  of  exchange.  But  what  is  implied  by  such  accep- 
tance? Clearly  a  promise  by  the  acceptor  to  pay  the  bill 
at  maturity.  The  acceptor  is  primarily  liable ;  he  is  the 
principal  debtor;  and  his  acceptance  is  an  admission  that 
he  has  funds  in  his  hands  to  meet  the  bill.  What,  in  the 
next  place,  is  the  form  of  the  bill?  It  purports  to  have 
been  drawn  by  Finch,  cashier  of  the  Bank  of  Homer, 
and  is  addressed  to  Welles,  cashier  of  the  Farmers  & 
Mechanics'  Bank,  by  whom  it  was  accepted  in  the  man* 
ner  already  stated.     Can  it  then  be  fairly  inferred  that  the 
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acceptance  thus  made  was  intended  to  be  tlie  acceptance  of 
the  bank  }  We  think  it  can,  and  that  while  this  construction, 
which  we  deem  the  most  just  and  natural  one,  does  not  con- 
flict with  any  of  the  English  cases  that  have  been  cited,  it  is 
clearly  sustained  by  the  weight  of  American  authority.  We 
feel  confident  that  this  construction  carries  into  effect  the 
intention  of  the  original  parties  to  the  bill,  and  that  that 
intention  is  sufficiently  expressed  on  the  face  of  the  instru- 
ment, to  be  clearly  apparent  to  any  person  to  whom  it  might 
be  negotiated. 

Ko  evidence  appears  to  have  been  adduced  on  the  trial, 
showing  the  custom  of  banks,  as  to  the  mode  of  making 
themselves  parties  to  negotiable  instruments ;  and  it  is  not, 
perhaps  competent  for  us,  without  such  proof,  to  take  notice 
of  such  custom,  or  to  give  it  any  consideration  and  effect  in 
construing  the  bills  in  this  case.  But,  knowing,  as  we  do, 
that  it  is  the  uniform  and  universal  usage  of  banks  in  this 
country,  to  draw,  accept,  and  indorse  bills  through  their 
cashiers,  and  that  this  is  done  by  the  signature  of  the  cashier, 
with  the  mere  addition  to  his  name  of  the  word  "  cashier," 
we  should  have  come  to  a  different  conclusion,  if  compelled 
to  do  so,  with  great  reluctance ;  and  are  glad  to  find  ourselves 
able,  after  an  examination  of  the  authorities,  to  give  a  construc- 
tion to  the  bilk  in  this  case,  consistent  with  that  which 
instruments  so  executed  univereally  receive  in  the  commer- 
cial world. 

It  will  follow,  then,  that  there  was  no  error  by  the  court, 
in  charging  the  jury,  "  that  the  defendants,  by  their  agent, 
John  A.  Welles,  accepted  the  bills  in  question." 

6.  I  now  proceed  to  the  consideration  of  the  sixth  error 
assigned.  The  court  below  were  asked  to  instruct  the 
jury,  that,  "if  they  believed  that  the  drafts  were  drawn 
*  by  the  Farmers'  Bank  of  Homer  for  their  own  accommo- 
dation, that  Welles  accepted  them  as  cashier  for  the 
accommodation  of    the   drawers,    that    the    plaintiffs    had 
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notice  of  these  facts,  and  that  the  directors  of  the 
Farmers  &  Mechanics'  Bank  never  approved,  recognized 
or  adopted  as  their  own,  the  acceptances  of  Welles^ 
then  their  verdict  must  be  for  the  defendants."  The  court 
refused  so  to  charge  the  jury,  but  charged  that,  ^^  if  the  jmy 
believed  that  Welles  had  not  the  general  power  to  accept 
the  drafts,  and  that  the  directors  of  the  bank  never  adopted, 
approved,  or  ^recognized  as  their  own,  the  acceptances  of 
Welles,  then  their  verdict  must  be  for  the  defendants.'' 
I  think  the  instructioji  asked  for  was  pertinent,  and  justi- 
fied by  the  facts  elicited  on  the  trial.  That  instructioD 
was  not  answered  by  the  very  general  charge  given  by 
the  court  No  instruction  was  asked  respecting  the 
general  power  of  a  cashier  to  accept  bills  of  exchange; 
but  the  instruction  requested  was  specific,  respecting  the 
power  of  the  cashier  to  accept  the  pwrticvlar  bills,  which 
constituted  the  subject  matter  of  the  suit  In  any  events 
the  charge  was  erroneous,  as  it  submitted  questions  of  law 
for  the  decision  of  the  jury.  Whether  the  cashier  of  the 
Farmers  &  Mechanics'  Bank  possessed  the  general  power 
to  accept  bills,  was  a  question  of  law,  and  not  of 
fact. 

But  it  was  contended  by  the  counsel  for  the  defendants 
in  error,  that,  admitting  the  charge  to  have  been  errone- 
ous in  this  respect,  yet,  if  it  appear  from  the  whole  record 
in  the  case,  that  if  the  instruction  as  prayed  for  had  been 
actually  given,  the  verdict  must  have  been  for  the  plainti& 
below,  this  court  will  not  reverse  the  judgment.  It 
is  well  settled,  that,  if  an  instruction  is  asked  for,  which^ 
though  pertinent,  is  immaterial,  and  could  in  no  respect 
influence  the  jury  in  the  decision  of  the  case,  the  refusal 
to  give  the  instruction  will  constitute  no  ground  of  error* 
But,  to  sustain  the  views  urged  by  counsel  in  alignment, 
it  must  be  assumed  that  the  power  of  a  cashier  extenda 
to    tlie    acceptance  of   mere  accommodation    bills.      Thia 
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asBumption  is  too  broad;  it  coyere  too  mnch  ground.  I 
am  not  prepared  to  admit  that  the  cashier  of  the  Farmers 
&  Mechanics'  Bank  possesses  the  power,  in  all*  cases, 
to  draw  or  accept  bills.  That  power  is,  and  mnst  be^ 
limited  to  the  drawing  and  accepting  of  bills  in  the  usual 
and  ordinary  course  of  Hie  business  of  the  bank ;  in  other 
words,  in  the  legitimate  exercise  of  the  powers  conferred 
upon  the  bank  hj  its  charter.  It  is  very  true  that  the  cashier 
may  abuse  his  trust,  by  accepting  bills,  and  that  the  bank 
may  be  made  liable  by  such  acceptances;  but  the  person 
who  seeks  to  recover  on  such  an  acceptance,  must  be  an 
innocent,  bona  fide  holder,  not  affected  by  notice,  actual  or 
constructive,  that  in  accepting  the  bill  the  cashier  exceeded 
his  powers.  To  establish  a  contrary  doctrine  would  be 
destructive,  as  well  of  the  rights  of  the  bank  as  of  the  public^ 
and  cannot  be  justified  upon  principles  of  either  policy  or 
justice.  The  plaintifb  below  are  supposed  to  know  the 
extent  of  the  powers  of  a  cashier.  Those  powers  are 
defined  and  limited  by  law ;  and  if,  with  a  full  knowledge 
on  their  part,  of  the  entire  want  of  authority  in  "Welles 
to  accept  the  bills  in  question,  they  advanced  money  upon 
them,  I  know  of  no  principle  of  law,  or  ethics,  that 
would  authorize  a  recovery  against  the  bank.  But,  in  this 
case,  there  was  something  more  than  mere  constructive 
notice.  There  was  evidence  tending  to  show  that  the  plain- 
tifEs  below  were  informed  that  Welles  accepted  the  bills  for 
the  accommodation  of  the  drawer.  If  such  was  the  fact, 
Welles  had  no  authority  to  bind  the  bank.  In  this  h'ght 
the  case  should  have  been  presented  to  the  jury ;  and  the 
failure  so  to  present  it,  may  have  worked  injustice  to  the 
defendants  below.  It  may  be  that  the  verdict  would  have 
been  for  the  defendants. 

I  have  avoided  the  consideration  of  the  question  raised 
by  the  counsel  respecting  the  effect  of  a  recognition  by 
the  directors  of   the  acts  of  Welles  in  accepting  the  bills 
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in  question,  or  whether  a  recognition  by  the  directors  would 
bind  the  bank,  because  it  is  not  necessary  to  the  decision  of 
the  cause  that  the  judgment  of  this  court  should  be  passed 
upon  that  question.  It  is  sufficient  to  authorize  the  reversal 
of  the  judgment  below,  that  the  court  failed  in  doing  its 
whole  duty,  by  not  presenting  the  case  to  the  jury  in  the 
manner  insisted  upon  by  the  counsel  for  the  plaintifEs  in 
error.  We  think  the  court  should  have  decided  upon  the 
power  of  the  cashier  to  accept  the  bills  in  question,  upon  the 
supposition  that  they  were  mere  accommodation  acceptances, 
and  not  ref eiTed  that  question  to  the  jury,  in  connection  with 
the  question  of  fact ;  for,  admitting  the  authority  of  the 
directors  to  ratify  the  act  of  "Welles,  whether  there  was  a 
i*atification  or  not,  is  a  question  of  fact  to  be  referred  to  the 
jury,  guided  by  proper  instructions  as  to  what  acts,  on  the 
part  of  the  directors,  would  amount  to  a  ratification. 

The  judgment   of    the  court  below  must,  therefore,  be 
revei*sed,  and  the  cause  remanded,  etc. 

Jvdgment  reversed. 
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Zebulon  Kirby,  appellee,  v.  Justus  Ingersoll  and  Nehemiah 

IngersoU,  appellants. 

The  implied  authority  aiisinar  from  the  ordinary  ooniraet  of  copartnership  does  noi 
authorize  one  of  the  partners,  without  the  assent  of  his  copartners,  to  make  a  g^en- 
eral  assignment  of  the  partnership  effects,  to  a  trustee,  for  the  benefit  of  creditors, 
giving  preferences  to  some  creditors  over  others.  Held^  therefore,  that  such  an 
assignment  made  by  one  of  two  copartners,  without  the  knowledge  or  assent  of 
tlwottwp,"  whows  present,  attending  to  tb»  businsss  of  the  firm,  and  might  havo 
been  consulted,  was  Told: 

ft  seems,  howerer,  that  the  power  in  one  partner,  to  make  such  an  assignment,  may 
sometimes  be  implied  from  circumstances,  showing  that  it  was  Intended  to  be  con- 
ferred. 

Where  one  of  two  partners,  without  the  knowledge  or  assent  of  the  other,  who  wai 
on  the  spot,  and  might  ha^e  been  consulted,  assigned  all  the  partnership  effects  to 
a  trustee,  for  the  benefit  of  the  creditors,  preferring  some  of  them  over  others,  and 
it  appeared  from  the  circumstances,  that  the  assignment  was  made  without  any 
pressing  necessity,  and  with  a  view  to  dissolve  the  copartnership,  and  to  deprive 
the  other  partner  of  all  power  in  the  management  and  disposition  of  the  partner- 
ship property;  Held,  that  it  was  a  fraud  upon  the  rights  of  the  partner  who  did 
not  join  therein,  and  was,  therefore,  void. 

field,  further,  that  the  fraud  tainted  the  whole  transaction;  and  that  the  assignment 
gave  to  the  trustee  no  lien  or  security  upon  the  partnership  effects,  for  the  payment 
of  a  debt  due  to  him,  which  was  preferred,  by  the  assignment,  over  the  claims  of 
the  other  creditors. 

It  Is  no  objection  to  the  appointment  of  a  receiver  to  take  oharge  of  partneEship 
effects,  that  one  of  the  partners  has  assigned  his  interest  therein  to  a  third  person. 

Appeal  from  the  Court  of  Chancery.  {Vide  S.  C.y 
Ea/rr.  Ch.,  17^-193.)  The  bill  was  filed  September  5, 
1839,  and  states  that  Kirby,  the  complainant,  and  the 
defendant,  Justus  Ingersoll,  on  the  9th  of  November,  1833, 
entered  into  copartnership  in  the  business  of  tanners, 
curriers  and  dealers  in  leather;  that  no  written  articles  of 
copartnership  were  executed,  but,  by  the  terms  of  the 
verbal  agreement  between   them,  the   business  was  to   be 
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carried  on  at  Detroit,  under  the  name  of  IngersoU  &  KJrby  ; 
but  they  were  to  be  equally  interested  in  it,  and  to  devote 
their  time  and  skill  to  its  management;  and  the  profits 
were  to  be  divided  equally  between  them ;  that  the  part- 
nership was  to  continue  during  the  pleasure  of  the  par- 
ties. 

That  immediately  afterwards  they  purchased  stock  in  trade 
to  a  large  amount,  including  the  stock  and  business  of  a  firm 
then  trading  in  Detroit^  under  the  name  of  Justus  IngersoU 
A  Co.,  and  undertook  to  pay  the  liabilities  of  said  firm,  one 
of  which  was  a  debt  due  to  the  complainant  of  about  $900^ 
which  thus  became  so  much  capital  paid  in  by  the  complain- 
ant. That,  when  the  copartnership  was  formed,  said  Justus 
resided  at  Medina,  New  York,  and  he  continued  afterwards 
to  reside  there,  and  to  devote  his  time  exclusively  to  his 
own  private  business,  for  his  own  exclusive  benefit,  until 
September,  1838,  when  he  removed  to  Detroit.  That  the 
complainant,  during  the  existence  of  the  copartnership^ 
devoted  his  whole  time  to  the  business  of  tlie  firm. 
That  the  business  was  prosperous  and  lucrative,  and  con- 
tinued to  be  carried  on  without  any  material  disagree- 
ment, until  about  the  month  of  Norvmber,  1838,  when 
some  difference  of  opinion  as  to  the  mode  of  conducting 
it  arose  between  the  partners,  and  said  Justus  expressed  a 
desire  that  it  should  be  closed.  That  complainant  intei^ 
posed  no  objection,  but  expressed  his  willingness  to  dis- 
solve the  copartnership  as  soon  as  the  business  of  the  firm 
could  be  placed  in  a  situation  to  secure  to  the  creditors  the 
speedy  payment  of  their  debts.  That,  immediately  there- 
after, complainant  directed  his  whole  attention  to  the  col- 
lection of  the  outstanding  debts  due  to  the  firm,  and  to 
the  payment  of  its  liabilities,  which  were  reduced^ 
within  ten  months  previous  to  the  filing  of  the  bill,  nearly 
$11,000. 

That,  since  the  said  month   of  November,  1838,  com- 
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plainant  and  eaid  Jnstns  had,  from  time  to  time,  with  a 
view  to  close  the  copartnership  business  as  fast  as  the 
same  could  be  done  without  hazarding  the  interests  of  the 
creditors,  or  of  the  Arm,  made  amicable  divisions  of  prop- 
erty of  the  firm,  each  taking  portions  of  the  same  to  hold 
in  severalty.  That,  among  the  property  so  divided  were 
540  hides,  of  the  value  of  about  $2,000,  set  apart  to  said 
Justus,  which  he  shipped  to  Medina,  New  York,  and  728- 
sides  of  upper  leather,  of  about  the  same  value,  set  apart 
to  complainant,  which  were  packed  away,  apart  from  the 
partnership  property,  but  in  the  same  building  where  the 
business  was  carried  on,  and  a  building  contigaous  thereto  ; 
that  the  partners  were  not  charged  in  the  books  of  the 
firm,  with  the  property  so  set  apart  to  each  by  such  divi- 
sion. 

The  bill  further  states  that,  while  the  business  was  thus  in 
a  train  of  final  settlement,  to  wit,  on  the  27th  day  of 
August,  1839,  said  Justus,  without  any  previous  consulta- 
tion with  complainant,  and  without  his  knowledge  or  con- 
sent, made  an  assignment  to  the  defendant,  Nehemiah 
IngersoU,  wherein,  after  reciting  that  the  said  firm  was^ 
justly  indebted  to  James  Abbott  for  rent  accruing  on  a. 
certain  indenture  of  lease  which  the  said  Nehemiah  had 
become  liable  to  pay,  by  reason  of  a  certain  bond  signed 
by  him  for  said  firm ;  that  he  was  also  liable  to  the 
amount  of  about  $10,000,  on  a  bond  executed  by  him  to- 
the  Farmers  &  Mechanics'  Bank  to  secure  advaneea 
made  to  said  firm;  that  he  was  also  liable  as  indorser 
for  said  firm,  of  their  note  for  $2,000 ;  that  said  firm  was- 
willing  to  secure  and  indemnify  said  Nehemiah,  and  alse 
to  pay  him  the  sum  of  $2,000,  due  him  for  advances  to 
said  firm ;  and  also  to  secure  the  payment  of  all  the  other 
just  debts,  out  of  the  property  of  said  firm — ^that  said 
Justus,  using  the  name  of  the  said  firm  of  IngersoU  & 
£irby,  assigned  to  said  Nehemiah  the  stock  in  trade,  or  the 
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greater  proportion  of  it,  amounting  to  about  $9,000,  and 
notes  and  accounts  belonging  to  said  firm  to  the  amount  of 
about  $6,000,  and  gave  said  Kehemiah  full  authority  to  sell 
and  dispose  of  all  the  said  property,  and  to  collect  all  the  said 
<lebts,  and  apply  the  proceeds :  ^irst.  To  the  payment  of 
liimself  the  sum  of  $2,000 ;  Second.  To  pay  off  and  satisfy 
any  debts  due  from  said  firm,  which  he  was  in  any  manner 
bound  to  pay ;  Third.  To  pay  off  any  other  debt  or  debts 
justly  due  or  owing  by  said  firm ;  to  retain  out  of  the  moneys 
collected  a  reasonable  sum  for  his  services ;  and  to  pay  over 
any  balance  to  said  Justus  and  complainant,  their  heirs  and 
assigns. 

The  bill  further  states  that  said  Nehemiah  is  a  brother  of 
said  Justus,  and  charges  that,  instead  of  being  a  creditor,  he 
was  in  fact  a  debtor  to  said  firm ;  that  said  Justus  was  largely 
indebted,  individually,  to  said  Nehemiah,  for  money  borrowed 
of  him ;  and  that  the  assignment  was  made  by  said  Justus, 
not  for  the  purpose  of  securing  any  debt  due  from  said  firm 
to  said  Nehemiah,  or  of  indemnifying  him  for  any  liability 
for  said  firm ;  that  said  Kehemiah  had  been  the  indorser  for 
said  firm  during  its  whole  existence,  but  that,  at  the  time  of 
making  the  assignment,  there  was  no  liability  for  the  firm 
outstanding  against  him,  except  as  collateral  to  the  debts  of 
the  firm ;  that  the  indebtedness  to  the  Farmers  &  Mechanics' 
Bank  did  not  exceed  $6,700,  no  part  of  which  was  then 
<iue  ;  and  that  the  firm  was  in  good  credit  and  able  to  pay  all 
its  debts,  and  had  been  so  ever  since  it  commenced  busi- 
ness. 

The  complainant  further  alleges  in  the  bill,  that,  since 
the  assignment,  he  has  been  prevented  from  attending  to 
the  business  of  the  firm ;  that  when  he  applied  to  examine 
the  partnership  books,  he  was  abruptly  refused,  and  was 
told  by  said  Justus  that  the  papers,  books,  notes  and 
accounts  were  left  in  his,  said  Justus's,  charge  and  care,  by 
«aid   Nehemiah,  and  that  the  complainant  could  not  have 
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access  to  tliem  ;  and  that,  immediately  after  the  assignment^ 
said  Justus  caused  a  notice  of  the  dissolution  of  said  copsot- 
nership  to  be  published. 

The  bill  further  states  that  there  is  a  large  amount  of 
property,  consisting  of  leather,  hides,  etc.,  and  other  stock 
belonging  to  said  firm,  and  not  mentioned  in  the  assign- 
ment, now  in  the  possession  of  the  defendants ;  and  also  of 
notes  and  accounts  due  tlie  firm,  and  not  mentioned  in  the 
assignment,  on  which  payment  has  been  demanded  by 
said  Nehemiah ;  that  some  of  the  stock  of  the  firm  consists 
of  hides  in  the  process  of  tanning,  which  require  the  con- 
stant attention  of  a  large  number  of  hands  to  fit  them  for 
market,  and  that  there  was  danger  that  they  would  be  lost 
unless  some  person  duly  authorized  should  take  possession 
of  the  same  ;  that  the  assignment  rendered  it  impossible  for 
the  complainant  to  continue  in  the  partnership  business  ;  that 
it  placed  the  available  assets  of  the  firm  beyond  his  power ; 
tliat  he  had  offered  to  join  in  an  assignment  of  said  assets, 
for  the  purpose  of  paying  the  just  debts  of  the  firm,  ta 
any  person  who  would  accept  such  trust,  and  was  capable  of 
performing  the  duties  required ;  but  had  refused  to  ratify 
the  assignment  to  said  Neliemiah ;  that  no  time  was  limited 
for  the  closing  of  the  trust  created  by  said  assignment,, 
and  no  security  taken  for  the  faithfulness  of  said  Nehemiah ; 
that  he  was  irresponsible ;  that  he  was  disposing  of  the 
property  assigned;  that  he  had  collected  and  received 
moneys  belonging  to  the  firm,  and  had  sold  some  of  the 
assets  on  credit ;  and  that  there  was  danger  that  the  prop- 
erty of  said  firm  would  be  squandered  and  the  creditors 
defrauded,  etc 

The  bill  prays  that  the  partnership  may  be  dissolved,  and 
a  receiver  appointed  to  take  charge  of  the  effects ;  and  that 
the  defendants  account,  etc. 

The  answer  of  the  defendants  admits  the  partnership; 
the  purchase  of  stock,  etc.,  of  the  firm  of  J.  Ingei*soIl  & 
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Co.,  to  the  ajnonnt   of   $15,000;  the  indebtedness  of  that 
finn  to  complainant  in  about  the  sum  of  $900  ;  that   this 
43mn  was  credited  to  complainant  as  so  mnch  capital  paid 
in,  at  the  time  of  entering  into    copartnership;  that  com- 
plainant leeided  at  Detroit,  and  conducted  the  bnBiness  of 
the  firm,  as  stated  in  the  bill ;  and  that  said  Justus  resided 
at  Medina,  New  York,  and  was  engaged  in  attending  to  hia 
own  business  np  to  September,  1838,   when   he  removed 
to  Detroit;  bnt  states  that,  by  the  partnership  agreement, 
«aid   Jnstns  was    relieved   from   devoting   any  part  of  hia 
time  to  the  business  of    the  firm ;  states  that  the  firm  was 
indebted  to  him,  for  the  tanning  of  hides  at  his  tannery  in 
Medina,  and  for  leather,  etc,  furnished;   that  the  buaineas 
*of  the  firm  was  extensive,  but  that  said  Kirby  kept  the 
l)ooks  in  a  negligent  and  careless  manner;  that  he  n^lected 
to  keep  any  cash  book,  and  refused  to  settle  up  the  partner- 
ship affairs  on  any  reasonable  terms ;  that  said  Justus  had 
often    solicited    a    dissolution   of   the    firm,  but  that  said 
Kirby,    whenever   it  was  proposed,  manifested  a  petulent 
and  resentful  spirit ;  that  being  satisfied  that  said  Ejrby  was 
committing    fraudulent    acts   in    the    management  of    the 
business    and  property    of    the  firm,  in  the   last    part  of 
August,  1839,  he  told  the  complainant  that  he  should  make 
an  assignment  of    the  partnership    property,    to  pay   the 
debts  of    the  firm,  and  dissolve  the  partnership,  to  which 
he  made  no  objection ;  that,  on  the  27th   day  of  August, 
1839,  he  made  the  assignment  set  forth  in  the  bill ;  that  said 
Kirby  had  often  before  expressed  his  willingness  that  said 
Justus  should  sell  and  transfer  his  interest  in  the  partnership 
to  said  Nehemiah ;  and  that  he,  said  Kirby,  should  be  fully 
satisfied  with  any  arrangement  which  said  Nehemiah  should 
recommend  for  the  final  settlement  and  adjustment  of  all 
the  affairs  of  said  firm. 

The  answer  further  alleges,  that  said  Nehemiah  Inger^ 
fioll,  from  time  to  time   advanced   money  to  said    Justus 
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for  the  use,  and  on  the  credit  of  Baid  firm,  for  which  there 
was  due  him  from  the  firm  at  least  $1,600 ;  and  that  said 
Nehemiah  was  not  the  debtor,  but  was  the  creditor  of  said 
firm,  at'the  time  of  the  assignmait,  to  the  amount  of  the 
last  mentioned  sum  ^  that  he  was  liable  for  said  firm  to  the 
Farmers  &  Mechanics'  Bank  in  the  smn  of  $6,700,  on  his 
bond  to  the  bank,  and  was  also  liable  for  rent  to  James 
Abbott 

The  defendants  allege  further,  that  the  assignment  was 
made  for  the  purposes  expressed  therein,  and  no  other ;  that 
it  was  made  after  the  complainant  had  notice  of  the  inten<- 
tion  of  Justus  IngersoU  to  make  an  assignment  of  the  part- 
nership property,  and  in  pursuance  of  the  lawful  authority 
of  a  partner  over  the  effects  of  the  firm ;  and  they  deny 
that  the  firm  was  in  good  credit  when  it  was  made.  The 
answer  denies  that  the  complainant  ever  offered  to  join 
in  an  assignment,  and  declared  that  soon  after  the 
assignihent  was  made,  Kirby  called  at  the  store,  and  was 
informed  of  the  assignment,  and  the  substance  thereof,  and 
that  he  replied  that  he  presumed  it  was  all  right,  but  wished 
to  take  the  advice  of  his  counsel  upon  it,  and  would  prob- 
ably agree  to  it  all.  The  defendants  further  say,  that  they 
know  of  no  partnership  property  or  demands  belonging  to 
said  firm,  not  embraced  in  the  assignment,  unless  it  be  real 
estate,  or  a  few  judgments  rendered  before  justices  of  the 
peace,  of  trifling  amounts ;  and  charge  that  the  complainant 
had  in  his  possession  money  or  effects  belonging  to  the  firm 
for  which  he  has  never  accounted.  They  allege  that 
said  Nehemiah  IngersoU  is  f  ally  responsible  as  to  the 
property,  and  able  and  willing  to  execute  the  said  trust; 
and  deny  all  fraud,  and  all  effort  at  secrecy,  in  making  the 
assignment. 

On  the  hearing,  upon  the  biU  and  answer,  of  a  motion 
made  in  the  court  below,  by  complainant,  for  the  appoint- 
ment of  a  receiver,  the  chancellor  decreed  that  the  assign- 
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inent  be  declared  yoid,  and  that  it  be  referred  to  a  master 
to  appoint  a  receiver;  and  that  said  Nehemiah  Inger- 
soU  deliver  over  to,  and  account  with  Baid  receiver,  foi 
whatever  had  come  to  his  hands  by  virtue  of  the  assign- 
ment. 

From  this  decree  the  defendants  appealed  to  this  court 

H,  N,   Walker  and  D.  Ooodwin,  for  complainant. 

A.  D.  FraseTj  J,  M.  Howard  and  WithereU  <b  Bud^  for 
defendants. 

Felch,  J.,  delivered  the  opinion  of  the  court 
The  partnership  between  Justus  Ingersoll  and  Zebulon 
Kirbj  was  a  limited  one,  being  confined  to  the  trade  and 
business  of  tanners,  curriers  and  dealers  in  leather,  in  the 
city  of  Detroit  The  power  of  a  partner  in  such  firms^ 
over  the  partnership  property,  is  stated  in  general  terms,  in 
all  the  books,  and  would  seem  to  be  well  settled.  Within 
the  scope  of  the  partnership  business,  and  for  the  purpose 
of  carrying  on  that  business,  with  a  view  to  the 
making  of  profit  for  the  benefit  of  the  firm,  the  power  of  dis- 
posing of  the  property  or  effects  is  undoubted.  So,  also^ 
within  the  same  legitimate  scope  of  such  power,  is  the 
contracting  of  debts  in  the  regular  course  of  business  of 
the  firm,  and  the  payment  of  debts,  either  by  the  use  of 
the  money  or  the  property  of  the  firm.  The  disposition 
of  property  in  such  case  and  for  such  object,  is  in  accord- 
ance with  the  interest  of  the  firm,  is  within  the  acknowl- 
edged power  of  a  partner  over  it,  and  must  be  presumed 
to  be  done  to  advance  the  interests,  and  to  continue  the 
business  of  the  firm.  But  when  a  conveyance  is  made 
by  one  partner,  of  all  the  partnership  effects,  to  a  third 
person,  in  trust,  without  the  knowledge  or  consent  of  his 
partner,  the  effect  of   which  muFt  almost  necessai'ily  be  to 
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close  the  copartDersbip  business,  another  and  more  difficult 
question  is  presented. 

In  looking  at  the  decisions  of  courts  on  this  question,  I 
shall  inquire : 

1.  Whether  one  partner  has  the  power  thus  to  dispose  of 
the  partnership  effects;  and, 

2.  If  so,  is  the  case  presented  one  in  which  there  has  been 
a  proper  bona  fide  exercise  of  that  power  ? 

1.  In  Story  on  Partn.^  §  101,  it  is  said  that  it  may  well 
admit  of  some  doubt,  whether  the  power  of  a  partner 
extends  to  a  general  assignment  of  all  the  funds  and  effects 
of  the  partnership,  for  the  benefit  of  creditors.  In  Pier- 
pent  V.  Oraham,  4  TF(wA.,  232,  the  same  doubt  is 
expressed,  and  the  point  left  undecided.  In  Anderson  v. 
Tompkins^  1  Brock,^  456,  Chief  Justice  Marshall  held 
that  such  an  assignment  was  good,  if  the  transaction  was 
free  from  fraud.  The  general  doctrine  that  such  power 
was  an  incident  to  the  partnership  relation,  is  asserted  by 
the  court;  but  the  point  decided  was,  that,  under  the  cir- 
cumstances of  that  case,  the  power,  by  assent  of  the 
other  partner,  must  be  presumed.  Murray,  the  partner 
who  did  not  join  in  making  the  assignment,  was  beyond 
seas  when  it  was  executed;  and  it  is  stated  by  the  court 
that  he  '^  had  a  right  to  be  consxdted.  Had  he  been  present 
he  ought  to  have  been  consulted.  The  act  ought  to 
have  been,  and  probably  would  have  been,  a  joint  act. 
He  had,  by  leaving  the  country,  confided  every  thing 
respecting  their  joint  business  to  Tompkins,  who  was  under 
the  necessity  of  acting  alone."  And  again — it  is  said 
that,  "  should  goods  be  delivered  to  trustees  for  sale,  with- 
out necessity,  the  transaction  would  be  examined  with 
scrutinizing  eyes,  and  might,  under  some  circumstances, 
be  impeached.  But,  if  the  necessity  be  apparent,  if  the 
act  is  justified  by  its  motives,  if  the  mode  of  sale  be  such 
as  the  circumstances  require,  I  cannot  say  that  the  part- 
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ner  has  exceeded  his  power."  And,  ia  another  part  of  the 
opinion,  it  is  asserted  of  the  absent  partner  that,  "  in  leaving 
the  country,  he  must  hare  intended  to  confide  all  his  busi- 
ness to  the  partner  who  remained  for  the  purpose  of  trans- 
acting it" 

In  Dickinson  v,  Legwre^  1  Dessaus,<f  537,  the  Court  of 
Chancery  of  South  Carolina  decided  against  the  validity  of 
such  an  assignment.  That  assignment,  however,  was  made  by 
one  of  the  partners,  then  in  England,  a  prisoner  of  war,  while 
the  other  partners  and  the  property  assigned  were  in  this 
country,  to  secure  the  payment  of  a  particular  debt  This 
decision  is  said  to  be  overruled  in  Hobinsan  v.  Crowder^  4 
McCord^B  Z.  jS.,  519.  I  have  been  unable  to  obtain  the 
report  of  the  last  case,  or  to  ascertain  the  precise  point  which 
was  decided  by  the  court 

MiUa  V.  Barbery  4  Day,  428,  decides  simply  that  one  part- 
ner has  power  to  transfer  a  chose  in  action  to  a  creditor  of  the 
firm,  with  authority  to  collect  and  apply  the  proceeds  to  his 
own  use. 

In  Ha/rrison  v.  Sherry,  5  Oranchy  289,  an  assignment  of 
certain  partnership  property  and  choses  in  action,  to  a  trustee, 
was  made  by  one  partner  in  New  York,  the  others  being  and 
residing  in  London.  The  object  of  the  assignment  was  to 
sustain  the  firm  in  the  embarrassments  into  which  they  had 
fallen,  and  to  enable  them  to  continue  their  partnership  busi- 
ness. The  objection  that  the  partner  had  no  power  to  make 
the  assignment  was  overruled  by  the  court.  They  put  their 
decision  on  the  ground  that  the  whole  commercial  business 
of  the  company  in  the  United  States  was  necessarily  com- 
mitted to  Robert  Bird,  the  only  partner  residing  in  this 
country,  and  he  had  the  power  to  collect  or  transfer  the 
debts  due  to  them  They  declare  the  assignment  to  be  an 
act  of  this  character,  and  within  his  power  as  managing 
partner. 

In  Egberts  v.  Woody  8  Paige,  517,  the  Chancellor  of 
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New  York  held,  that  it  was  the  better  opinion  that  one  part- 
ner might  afisign  the  partnership  effects,  in  the  name  of  the 
firm,  for  the  payment  of  the  debts  of  the  company,  although 
by  it,  a  preference  was  given  to  one  set  of  creditors  over 
another;  bnt  he  declined  deciding  the  question  as  to  the 
validity  of  an  assignment  made  to  a  trostee  by  one  part- 
ner against  the  wishes  and  without  the  consent  of  his 
copartner. 

In  Ha/oens  v.  Husaey^  in  the  same  court,  5  Pcnge^  30, 
the  question  received  a  direct  adjudication.  An  assignment 
was  made  of  all  the  partnership  effects  tp  a  trustee,  in  trust, 
to  pay  certain  preferred  creditors  of  the  firm.  It  was  made 
in  the  name  of  the  firm,  by  one  of  the  partners,  without  the 
consent  of  the  other,  and  against  the  known  wishes  of  her 
son,  who  was  present,  and  attended  to  her  interests.  The 
chancellor  held  that  the  implied  authority  arising  from  the 
ordinary  contract  of  partnership,  did  not  authorize  such  an 
assignment.  The  assignment  was  declared  void,  and  a  receiver 
appointed. 

In  Hitchcock  v.  St.  John^  1  Haffm.,  611,  Mr.  Vice 
Chancellor  Hoffman  examined  the  same  question  very 
fully,  and  decided  that  there  was  no  power  in  one  part- 
ner to  make  an  assignment  of  the  character  above  indi- 
cated. 

In  the  argument  of  this  cause  it  was  strongly  urged  in 
support  of  the  power  of  one  partner,  to  make  the  assign- 
ment in  question,  that  the  authority  of  each  partner 
extended  to  the  full  right  of  disposition  of  all  the  part- 
nership property;  that  he  might  sell  the  whole,  even 
though  it  should  render  a  dissolution  necessary ;  and  that,  in 
fact,  a  sale  of  the  whole  property  would  not  be,  or  necessarily 
cause  a  dissolution  of  the  partnership.  This  general 
power  is  not  denied,  but  it  must  be  confined  to  the  legiti- 
mate scope  of  the  partnership  business.  Within  the  limits 
of  the  regular  business  of  the  firm  the  power  is  undoubted. 
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One  partner  in  a  store  may  sell  to  purchasers  every  article 
of  the  stock  in  trade,  either  for  cash  or  in  payment  of  a 
creditor  or  creditors.  He  may  do  this  although  it  should 
be  out  of  the  power  of  the  firm  to  replenish  the  stock,  and 
a  dissolution  would  be  the  consequence.  The  inquiry  is 
not  what  is  the  consequence  of  the  act — ^for  each  ha» 
trusted  the  other  to  exercise  his  own  judgment — but 
is  the  act  itself  within  the  limit  of  his  power}  Is  it 
within  the  scope  of  that  agency,  which  each  partner 
bestows  upon  his  fellow,  with  a  view  to  carry  on  the  busi- 
ness of  the  firm,  for  the  mutual  benefit  of  all?  The 
power  in  all  of  these  acts  of  one  for  all,  has  its  origin  in 
the  consent,  or  presumed  consent,  of  the  other  partners. 
But  what  consent  is  presumed  to  be  given  to  one  partner 
to  make  an  assignment  of  all  the  property  and  effects  of 
the  firm,  which  withdraws  the  property  from  the  con- 
trol of  his  copartner,  and  places  it  in  the  hands  of  a 
trustee  of  his  own  choice,  with  a  view  to  a  distribution 
of  the  proceeds  among  creditors  preferred  by  him? 
Can  it  be  said  that,  in  an  ordinary  partnership,  with- 
out special  stipulations,  and  without  a  showing  of  act^ 
of  the  parties,  or  of  special  circumstances,  to  warrant 
the  presumption  of  the  assent  of  the  other  part- 
ners, each  is  invested  with  full  power  to  bind  the  others* 
by  such  a  transaction!  While  both  partners  are  present^ 
and  attending  to  the  ordinary  business  of  the  firm,  will  it 
be  said  that  each  is  intrusted  by  the  other  with  this  extra- 
ordinary power  of  closing,  at  the  same  time,  the  business  of 
the  firm,  and  depriving  his  copartner  of  all  participation 
in  the  sale  of  the  property?  I  can  scarcely  think  that 
such  power  is  ever  intended,  or  understood  to  be  given, 
by  one  partner  to  another.  The  law  has  fixed  the 
rights  and  powers  of  partners  on  the  dissolution  of  a  firm, 
with  as  much  precision,  as  in  carrying  on  the  business  of 
the  firm.    Under  the  partnership  existing  between  Ingerr 
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«oll  and  Kirbj,  either  had  the  power  at  will  to  disBolve  the 
coimection.  In  that  event,  the  law  fixed  the  rights  of  the 
individual  partners  to  the  property ;  it  contemplates  its  appli- 
cation to  the  payment  of  the  debts  of  the  firm.  It  presnp- 
poses  the  individual  exertions,  and  the  exercise  of  the  judg- 
ment of  the  former  partners,  in  the  sale  and  application  of  it ; 
and  it  affords  to  each  a  full  remedy  for  any  misconduct,  or 
fraudulent  act  of  the  others  in  reference  to  it,  by  enabling 
him  to  procure  the  appointment  of  a  receiver,  and  through 
him  a  proper  application  of  the  assets. 

The  partnership  relation  implies,  then,  the  full  right  in 
each  partner  of  disposing  of  the  entire  property  of  the 
firm,  in  all  the  ordinary  methods  pertaining  to  the  business, 
for  ready  pay,  on  credit,  or  in  payment  of  the  debts  of 
the  firm.  It  implies,  also,  the  power,  in  the  manner 
recognized  by  law,  to  dissolve  the  firm ;  and  the  right  to 
have  the  assets  duly  applied,  either  by  the  mutual  acts  of 
the  parties,  or  by  the  interference  of  a  Court  of  Chancery. 
But  the  power  of  dissolving  the  firm,  and  at  the  same  time 
excluding  the  other  partners  from  all  participation  in  the 
administering  of  the  property,  by  the  appointment  of  a 
trustee  for  preferred  creditors,  it  seems  to  me  can  hardly 
be  presumed  among  the  powers  granted  by  the  partners 
to  each  other.  It  would  rather  seem  that  the  contract  was 
made  in  reference  to  the  rights  of  parties  as  secured  by 
law  on  a  dissolution,  than  that  a  power  was  given  so 
totally  at  variance  both  with  the  law  and  the  rights  of  par^ 
ties. 

I  speak  here  of  the  power  of  one  partner,  implied  by 
iaw  from  the  mere  partnership  relation.  Power  beyond 
this  may  be  given,  in  a  particular  instance,  or  may  be 
inferred  from  the  conduct  and  course  of  business  of  the 
partners.  The  circumstances  in  which  one  partner  is 
placed,  may  sometimes  give  him  powers  to  do  what  other- 
wise the  law  would  not  imply.     The  circumstances  must. 
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in  bucH  case,  be  such  as  to  aucnorize  the  presumption  that 
such  power  was  conferred  by  the  other  partners.  Of  thi& 
class  appears  to  have  been  the  case  of  Anderson  v,  Tomp- 
kins, above  cited,  where  the  partner  who  did  not  join  in 
the  conveyance,  was  abroad.  It  is  expressly  declared 
that,  if  he  had  been  present,  he  shonld  have  been  con- 
sulted ;  and,  by  leaving  the  country,  he  had  confided  full 
powers  in  the  acting  partner,  to  manage  the  joint  busi> 
ness.  The  case  of  Harrison  v.  Sterry^  cited  above,  wa» 
also  of  the  same  class ;  and  the  power  was  sustained  with 
similar  remarks  from  the  court.  This  case,  however,  was 
not  an  assignment  of  aU  of  the  partnership  property,  nor 
was  the  assignment  made  with  a  view  to  dissolve  the- 
firm. 

In  case  of  the  absence  of  one  partner  out  of  the  country,, 
confiding  the  whole  management  of  the  business  of  the 
firm  to  another,  who  remains  in  ftdl  charge,  it  does  not 
seem  to  me  to  violate  any  rule,  to  presume  that  the 
former  has  given  to  the  latter  more  ample  power  than  he 
would  possess  if  both  were  present,  personally  oversceing^ 
the  business.  The  absent  partner,  having  withdrawn  both 
his  personal  services  and  advice,  may  well  be  supposed 
to  have  invested  the  other,  not  only  with  the  ordinary 
power  of  managing  the  affairs,  but  also  with  all  powers 
necessary  to  be  exercised  in  the  case  of  any  extraordinary 
emergency.  When  embarrassments  had  fallen  upon  a 
house  thus  situated,  and  an  assignment  had  been  made  by 
the  acting  partner,  which  was  dictated  by  prudence,  justified 
by  its  motives,  and  unexceptionable  in  its  mode,  I 
see  no  reason  to  quarrel  with  the  inference,  that  such 
power  was  conferred  by  the  absent,  upon  the  acting  partner* 
It  would  be,  however,  not  upon  the  principle  that  such 
power  was  necessarily  conferred  or  implied,  in  the  very 
relation  of  partners,  but  that  the  extraordinary  circum- 
stances   of    the    case    showed    a   power    to    manage  the 
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partnership  concerns,  conferred  by  the  absent  partner,  which 
would  extend  to  the  act  in  question.  And  it  is  not  a  little 
remarkable,  in  the  extensive  investigation  which  this  cause 
has  received,  that  no  case  is  cited  in  which  an  assignment  has 
been  sustained,  which  was  made  by  one  partner  while  both 
partners  were  present,  attending  to  the  business  of  the  firm ; 
while  the  adjudications  cited  from  5  Paigey  and  1  Sqfm.y 
directly  decide  the  question,  and  deny  the  validity  of  such  an 
assignment. 

It  seems  to  me  to  follow  from  this  view  of  the  law  of 
the  case,  that  it  is  not  within  the  ordinary  powers  arising 
from  the  partnership  relation,  while  the  business  of  the 
firm  is  proceeding  in  the  usual  manner,  and  both  partners 
are  present  and  attending  to  the  affairs  of  the  firm  in  the 
ordinaiy  manner  contemplated  by  their  partaership  agree- 
ment,  for  one  partner  to  make  an  assignment  to  a  trustee 
for  the  benefit  of  preferred  creditors,  with  the  design  of 
putting  an  end  to  the  partnership,  and  closing  up  its  con- 
cems.  But  the  power  to  make  such  assignment  may  be 
conferred  by  one  partner  on  another,  or  may,  like  any  other 
power,  be  inferred  from  the  conduct  of  the  partners,  their 
manner  of  doing  business,  and  the  circumstances  in  which 
they  place  themselves  in  reference  to  the  business  of  the 
firm. 

2.  If  it  be  admitted,  however,  that  the  power  of  one 
partner  is  perfect  to  convey  the  whole  partnership  effects, 
to  a  trustee,  to  pay  preferred  creditors,  that  power  could 
only  be  exercised  in  a  case  free  from  all  fraud.  In  the 
exercise  of  all  the  powers  conferred  by  one  partner  on 
another,  to  bind  the  firm  by  his  acts,  perfect  good  faith  in 
regard  to  each  is  required ;  and  if  a  third  person  knowingly 
participates  in  a  transaction  with  one  partner  not  in 
good  faith  to  another,  the  transaction  cannot  be  sus- 
tained. Thus,  the  power  to  buy  goods  to  an  unlimited 
amount,  in  the  name  and  on  the  credit  of  his  firm,  exists 
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in  each  partner  of  a  mercantile  honse ;  yet,  if  such  goods 
were  bought  by  one  partner  to  apply  to  his  private  pur- 
poses in  fraud  of  the  firm,  and  the  vendor  knew  it,  he 
could  not  recover  the  amount  of  partners.  So,  the  power 
to  give  the  notes  or  bills  of  exchange  of  a  firm,  is  within 
the  authority  of  each  partner ;  still,  if  he  fraudulently  gives 
them  for  his  own  private  pui-poses,  and  the  payee  knows 
of  the  fraud  on  the  firm,  the  latter  will  not  be  bound. 
These  are  familiar  instances  of  the  principles  applicable  in 
such  cases. 

In  the  case  before  us,  it  is  evident  from  the  pleadings, 
that  the  assignment  was  made  by  the  partner  who  had  not 
usually  been  the  acting  partner;  that  it  was  of  aD,  or 
nearly  all,  the  effects  of  the  firm,  with  the  lease  of  their 
place  of  business ;  that  it  was  made  to  the  brother  of  the 
assigning  partner,  who  resided  in  the  same  place ;  that  it 
was  made  with  a  view  to  dissolve  the  partnership,  and  had 
the  effect  to  prevent  their  proceeding  with  business ;  that 
the  complainant  was  excluded  from  examining  the  books  of 
the  firm  or  controlling  the  property ;  that  the  assigning 
partner  had  control  as  the  agent  of  the  assignee ;  that  the 
complainant  was  present  and  attending  to  the  business  of 
the  firm,  but  was  not  consulted  nor  did  he  consent  to  this 
assignment,  although  some  general  conversation  about  an 
assignment  is  stated  to  have  been  had  with  him  at  previous 
times. 

Two  things,  it  is  said  in  PothieTy  must  concur  to  enable  a 
partner  to  dissolve  a  partnership:  1.  The  renunciation 
must  be  made  in  good  faith ;  and,  2.  It  must  not  be 
^made  at  an  unreasonable  time :  Story  on  Partn,^  271.  A 
transaction  dissolving' a  partnership  in  so  extraordinary  a 
rmanner,  and  excluding  the  other  partner  from  all  enjoy- 
ment of  the  right  to  participate  in  the  distribution  of  the 
•effects,  and  giving  to  the  brother  control  of  all  the  prop- 
^erty  for  the  benefit  of   preferred  creditors^  appears  to  me 
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to  be  clearly  a  fraud  on  the  rights  of  the  complainant.  No 
necessity  justified  it,  and  no  authority  was  given  by  the  com- 
plainant, and  no  act  appears  to  have  been  done  from  which 
«uch  autliority  can  be  inferred.  The  complainant  was  pre*- 
ent,  and  might  have  been  consulted.  The  very  object  was 
evidently  to  shut  out  the  complainant  from  the  power  over 
the  partnerahip  property  and  concerns,  with  which  the  law 
has  invested  each  partner  on  such  dissolution.  If  sustained, 
the  effect  is  not  only  to  exclude  the  complainant  from 
such  control  over  the  property,  but  also  to  deprive  him 
of  the  usual  right  to  have  his  interests  protected,  and  the 
affaira  of  the  firm  settled,  under  the  impartial  administra- 
tion of  officers  appointed  for  that  purpose  by  a  court  of 
equity. 

From  the  very  nature  of  the  transaction,  the  trustee  can- 
not be  deemed  ignorant  of  the  object  or  effect  of  the  assign- 
ment. His  aid  in  carrying  out  the  design  of  the  assigning 
partner  was  but  to  exclude  the  complainant  from  his  legal 
rights,  and  must  be  deemed  to  be  in  fraud  of  those  rights.  I 
would  not  be  understood  as  imputing  to  the  highly  respect- 
able parties  in  this  case,  a  premeditated  or  wicked  intention 
to  destroy  or  injure  the  interest  of  the  complainant ;  both  the 
assignor  and  the  assignee  might  have  supposed  that  the 
assignment  was  clearly  within  the  powers  confeiTcd  upon  the 
former  by  the  partnership  relations ;  but  we  are  here  to  settle 
a  general  principle  respecting  the  legal  rights  of  partners, 
which  shall  ikpply  to  all  cases  as  well  as  to  the  present.  And 
when  we  are  satisfied  upon  the  facts  appearing  in  the  case, 
that  such  an  assignment  made  and  accepted  must  operate  as 
a  fraud  on  the  complainant's  rights  as  a  partner,  it  is  our 
duty  to  declare  such  an  assignment  both  unauthorized  and 
void. 

It  is  contended  by  the  defendants  that  the  assignment 
is  at  least  good  for  the  share  of  the  party  who  executed 
it,  in  the  property  of  the  firm.    But  the  property  must 
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first  be  applied  to  pay  the  debts  of  the  firm.  It  is  a  fund 
especially  devoted  to  that  purpose ;  and  the  separate  interest 
of  each  partner  is  only  such  as  remains  after  the  partnership 
debts  are  discharged.  For  this  purpose  the  complainant  asks 
that  it  go  into  the  hands  of  a  receiver.  There  can  be  no 
claim  to  tlie  individual  share  of  the  other  partner  which 
should  prevent  this  application :  JS^orj/  on  Partn.,  135 ; 
Coll.  on  Partn.y  77. 

Again — ^it  is  urged  that  the  assignee  was  a  bona  jide 
creditor  of  the  firm,  and  that  the  assignment  should  be 
sustained  so  far,  at  least,  as  to  give  him  security  for  the 
payment  of  his  debt,  out  of  the  assets,  in  preference  to 
other  creditors.  The  assignment  in  trust  is  entire ;  and  we 
have  already  seen  that  it  must  be  regarded  as  fraudulent,  in 
its  effects  upon  the  rights  of  the  complainant.  This  has 
tainted  the  whole  transaction,  and  rendered  it  ineffectual  to 
sustain  rights  attempted  to  be  secured  by  it,  to  the  assignee. 
It  is  not  the  case  of  an  instrument  good  in  part  and  bad  in 
part ;  the  fraudulent  design  attaches  itself  to  the  entire  trans- 
action,  and  he  who  participates  in  it  can  take  nothing  under 
it.  If  the  law  was  otherwise,  the  principle  asserted,  as 
to  the  right  of  one  partner  to  make  sudi  a  conrey- 
ance,  would  be  ineffectual  to  secure  the  interests  of  the 
other  partners.  A  creditor,  or  a  pretended  creditor, 
might  always  be  chosen  as  the  assignee,  if  that  alone  was 
sufficient  to  sustain  the  assignment,  and  if  it  was  sus- 
tained for  that  purpose,  and  the  trustee  allowed,  as  is 
here  claimed,  to  retain  the  property  for  the  purpose  of 
selling  and  applying  the  proceeds  to  the  discharge  of  his 
claim,  the  whole  evil  of  such  a  conveyance  would  be  sanc- 
tioned. 

The  decree  of  the  chancellor  was,  in  the  opinion  of  this 
court,  correct,  and  it  must  be  affirmed,  setting  aside  the 
assignment  and  declaring  it  void,  ordering  a  reference  tc  a 
master  to  appoint  a  receiver,   and  that  the  trustee  deliver 
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over  the  property  to  the  receiver,  and  account  for  whatever 
haj3  come  to  his  hands  by  virtue  of  said  assignment.  And  for 
the  purpose  of  carrying  into  effect  this  decree,  the  cause  must 
t>e  remanded  to  the  Court  of  Chancery. 

Whipplb,  J,  diEsenting.  The  only  qnertion  presented  for 
the  decision  of  this  court  is,  whether  the  assignment  executed 
by  Justus  IngersoII,  and  set  forth  in  the  pleadings,  can  be  sus> 
tained.  I  agree  with  the  chancellor,  that  no  question  of 
greater  practical  importance  has  ever  arisen  since  the  organ- 
ization of  our  state  government ;  and  I  have,  therefore,  felt 
bound  to  examine  it  with  great  care  and  deliberation,  as  it  is> 
probable  that  its  adjudication  in  the  present  cause,  will  be- 
regarded  hereafter  as  authoritative.  In  the  case  of  Brovm  v. 
Kellogg  et  al.^  the  Supreme  Court  of  the  late  territory 
decided  the  identical  question  upon  which  the  judgment  of 
this  court  is  now  to  be  pronounced,  and  that  decision  was 
acquiesced  in,  until  the  filing  of  the  bill  in  the  present  case. 
We  are  not  bound  by  that  decision,  although,  ^^an  a  doubtful 
question^  it  should  have  its  just  weight,  as  it  might  affect 
rights  acquired  under  the  impression  that  a  rule  prescribed 
some  years  since,  and  acqaieseed  in,  would  not  be  dis> 
tnrbed. 

I  propose,  very  briefly,  to  test  the  validity  of  the  assign- 
ment made  by  Justus  IngersoU,  by  those  general  principles 
which  govern  and  control  mercantile  copartnerships,  and  by 
the  authorities  which  were  cited  by  counsel  on  both  sides  upon 
the  argument. 

No  principle  is  better  established  than  ^'  that  the  transao* 
tions  of  partners,  in  which  they  all  severally  and  respec- 
tively join,  differ  in  nothing,  in  respect  to  legal  conse* 
quences,  from  transactions  in  which  they  are  concerned 
individually : "  Gov)  on  Paaim,.^  52 ;  'WaUon  on  Pa/rim,.y 
167.  Let  us  now  consider  in  what  instances  the  act  of 
one  partner  shall  be  construed  to  be  the  act  of  all.     It 
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-may  be  laid  down,  as  the  principle  resulting  from  the  con- 
tract of  copartnership  and  the  relation  growing  ont  of  snch 
^  contract  between  the  parties  to  it,  "that  partners  are 
bound  universallj  by  what  is  done  by  each  in  the  course 
of  the  partnership  business."  When  acting  within  the 
rule  thus  prescribed,  each  partner  is  considered  not  merely 
as  a  principal,  but  as  the  general  and  authorized  agent  of 
the  firm ;  so  that,  every  act  which  the  copartners  might 
jointly  do,  may  be  lawfully  done  by  each,  in  the  name  of 
tlie  firm.  The  very  existence  of  commerce  may  be  said 
to  depend  upon  the  recognition  of  this  principle;  for,  with- 
out  it,  mercantile  copartnerships  would,  to  a  great  extent, 
cease  to  exist  One  partner  may,  in  the  name  of  the  firm, 
<lraw,  indorse  and  accept  negotiable  instruments;  may 
induce  a  joint  responsibility  by  any  contract  or  agreement 
for  the  purchase  or  sale  of  goods ;  he  may  borrow  money ; 
he  may  pay  the  debts  of  the  firm;  and  to  this  end  has 
authority  to  sell  any  or  all  of  the  copartnership  property ; 
he  may  employ  an  agent  or  agents  in  managing  the  afiEairs  of 
the  firm;  he  may  authorize  such  agent  or  agents  to 
draw,  indorse  or  accept  bills  in  behalf  of  the  firm;  he 
may  even  bind  the  firm  by  an  act  not  having  relation  to 
their  joint  business,  provided  it  receive  their  assent 
oxpress  or  implied;  he  may  even  bind  the  firm  in  many 
oases,  upon  an  agreement  made  for  his  own  special  bene- 
•fit.  Over  the  whole  copartnership  property,  one  partner 
"^^may  exercise  the  jua  disponendij  and  in  the  absence  of 
fraud,  the  sale  will  be  binding  upon  the  firm : "  Grow  an 
■Partn.,  68.  "He  may  pledge  the  partnership  effects,  and 
the  pledge  will  bind  his  copartners : "  Craw  an  PoflrVa,^  70. 
Such  is  an  enumeration  of  some  of  the  powers  which  each 
partner  possesses.  These  powers  result  from  the  nature 
of  the  connection  of  partnership — ^a  relation  implying 
unlimited  confidence — each  declaring  to  the  world  his  con- 
fidence in  the  integrity  of    the  others,    and  undertaking 
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impliedly  to  become  responsible  for  the  act  of  each  within 
the  compass  of  the  copaitnership  concerns.  Did  Justus 
IngersoU,  then,  in  executing  the  assignment  in  question^ 
exceed  the  powers  with  which  he  was  by  law  invested  t 
If  he  did,  the  assignment  must  be  declared  void ;  as  the 
exercise  of  an  unwarrantable  authority  would  be  regarded 
as  a  legal  frat^  upon  the  rights  of  the  complainant.  This, 
question  has  been  discussed  and  decided  in  several  of  the 
state  and  federal  courts ;  and  applying  to  it  the  principles* 
I  have  laid  down,  conflicting  opinions  have  been  expressed. 
In  the  case  of  Dickinson  v.  Zegare,  1  Desa/us.y  537,  Chan- 
cellor  Matthews  decided  that  a  general  assignment  of  the 
whole  copartnership  effects  by  one  of  the  partners  when 
abroad,  without  the  knowledge  or  consent  of  the  partners 
at  home,  but  for  a  partnership  debt,  was  void.  The  cor- 
rectness of  this  decision  is  questioned  by  Mr.  Collyer,  in 
his  valuable  treatise  on  partnership,  and  has  since  been 
overruled  in  the  case  of  Robinson  v.  CrowdeVj  4  McCordy 
519.  In  the  case  of  Hamens  i?.  Suasey^  5  Paige,  30^ 
the  chancellor  declared  an  assignment  of  all  the  part- 
nership effects,  executed  by  one  of  two  copartners,  with- 
out the  consent  of  the  other,  and  against  the  known 
wishes  of  her  agent,  void.  In  declaring  his  opinion,  the 
chancellor  remarked,  that  he  had,  in  the  case  of  EgherU  v. 
Wood,  3  Paige,  517,  arrived  at  the  conclusion  that,  from 
the  nature  of  the  contract  of  copartnership,  one  of  the 
partners,  during  the  continuance  of  the  copartnership^ 
might  make  a  valid  assignment  of  the  partnership  effects,, 
or  of  so  much  thereof  as  was  necessary  for  that  purpose, 
in  the  name  of  the  firm,  to  one  or  more  of  the  creditors,  in 
payment  of  his  or  their  debts ;  although  the  effect  of  such 
assignment  was  to  give  a  preference  to  one  set  of  credit- 
ors over  another.  But,  as  it  was  not  necessary  for  the 
decision  of  that  case,  he  did  not  express  any  opinion  aA 
to  the  validity  of  an  assignment  of  the  partnership  effects- 
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hj  one  partner,  against  the  knoum  wishes  of  hifi  copartner,  to 
a  irusiee^  for  the  beneJEit  of  the  favorite  creditors  of  the 
assignor,  in  fraud  of  the  rights  of  his  copartner  to  participate 
in  the  distribution  of  the  partnership  effects  among  the  cred- 
itors, and  in  the  decision  of  the  question  as  to  which  of  the 
creditors,  if  any,  should  have  preference  in  payment  out  of  the 
effects  of  an  insolvent  concern.  He  then  declares  the  assign- 
ment to  be  illegal  and  inequitable;  and  this  opinion  is 
founded  on  the  reason,  that  it  is  no  part  of  the  ordinary 
business  of  a  copartnership  to  appoint  a  trustee  of  all  the 
partnership  effects,  for  the  purpose  of  selling  and  distributing 
the  proceeds  among  the  creditors  in  equal  proportions ;  and 
that  no  such  authority  as  that  can  be  implied ;  but,  on  the 
contrary,  such  an  exercise  of  power  by  one  of  a  firm,  with- 
out the  consent  of  the  other,  is,  in  most  cases,  a  virtual  dis- 
solution of  the  copartnership. 

Such  was  the  reasoning  of  Chancellor  Famsworth,  in 
delivering  his  opinion  in  the  present  case. 

In  the  case  of  Egberts  v.  Woody  Chancellor  Walworth 
affirmed  the  doctrine  that,  from  the  nature  of  the  contract 
of  copartnership,  one  partner  might  make  a  valid  assign- 
ment of  the  partnership  effects,  in  the  name  of  the  firm, 
to  one  or  more  creditors,  in  payment  of  his  or  their  debt^ 
although  the  effect  might  be  to  give  a  preference  to  one 
set  of  creditors  over  another.  In  the  case  of  Hamens  v. 
Husseyy  the  principle  decided  was,  that  such  an  assign- 
ment made  by  one  partner  to  a  trustee^  against  the 
known  wishes  of  the  other  was  void.  The  distinction, 
then,  between  the  two  cases,  is  simply  this :  that  in  the 
first  case,  the  assignment  is  made  directly  to  a  creditor,  and 
in  the  second,  the  assignment  is  to  a  trustee^  for  the 
herieJU  of  a  creditor  or  creditors.  But  does  such  a  distinction 
in  fact  or  in  principle  exist,  as  will  authorize  a  court 
to  declare  the  assignment  made  directly  to  a  creditor 
legal,  which,  if  made  to  a  trustee  for  the  henefU  of  the  same 
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creditor,  is  fmudulent  and  void?  I  have  been  unable  to 
draw  a  line  of  distinction  between  the  two  cases.  No 
reason  for  such  a  distinction  is  given  by  Chancellor  Wal- 
worth, except  that  it  was  no  part  of  the  ordinary  business 
of  a  copartnership  to  appoint  a  trustee  of  all  the  partner- 
ship effects,  for  the  purpose  of  selling  and  distributing  the 
proceeds  among  the  creditors,  and  that  no  such  authority 
can  be  implied.  The  principle  is  incontestable,  and  is  fully 
admitted,  that  the  effects  of  a  copartnership  are  pledged 
to  the  payment  of  the  copartnership  debts ;  that  the  mem- 
bers of  a  firm,  or  any  one  member,  may  sell  or  assign  the 
whole  of  those  effects  to  pay  the  debts  owing  by  the  firm, 
although  the  effect  may  be  to  give  a  preference  to  one  set 
of  creditors  over  another.  If  these  principles  be  sound,  it 
is  difficult  to  conceive  why  the  same  object  and  purpose 
may  not  be  accomplished  through  the  agency  of  a  third 
person  or  trustee.  The  property,  it  is  true,  is  assigned  to 
him ;  he  may  be  the  legal  owner ;  but  the  creditors  have 
the  hene/icial  interest.  Instead  of  assigning  the  effects 
directly  to  the  creditor^  the  assignment  is  made  to  a  trustee 
for  the  benefit  of  the  creditor.  In  other  words,  the  princi- 
pal thing  to  be  done  is  the  fair  and  lawful  one  of  paying 
the  debts  of  the  firm.  The  mode  of  doing  the  thing  is  the 
mere  incident,  and  ought  to  be  left  to  the  discretion  of  the 
party  executing  the  assignment,  whose  interest,  as  well  as 
that  of  the  firm,  might  be  greatly  promoted  by  the  appoint- 
ment of  a  trustee.  In  such  a  case,  the  trustee  is  a 
mere  agent  appointed  to  dispose  of  the  effects ;  the  credit- 
ors are  the  persons  beneficially  interested ;  the  assign- 
ment inures  to  their  benefit ;  so  that,  in  point  of  fact,  there 
is  no  real  distinction  between  the  two  cases.  This  seems 
to  me  to  be  the  plain  common  sense  view  of  the  question  ; 
and  I  confess  myself  unable  to  discover  why  an  assign- 
ment should  be  stigmatized  as  fraudnlent,  when  its  object 
is  meritorious,  simply  because  in    the  mode  or    form  of 
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aocompliBhing  that  object,  it  should  be  deemed  expedient  to 
appoint  an  agent  or  trustee.  It  is  said  that  each  partner  haa 
a  right  to  be  heard  in  the  selection  of  a  trustee,  and  of 
the  creditors  for  whose  benefit  the  trust  is  created. 
This  right  does  exist;  but  it  does  not  follow,  that  an 
assignment  naming  a  trustee,  and  the  creditors  for  whose 
benefit  it  may  be  executed,  is  void,  because  that  right 
has  not  been  respected.  Each  partner  of  a  mercantile 
firm  has  a  right  to  be  consulted  in  respect  to  each  and 
every  transaction  in  relation  to  their  joint  business ;  btit  it 
does  not  follow  that  every  transaction  in  which  the  right 
has  not  been  exercised,  is  to  be  characterized  as  fraudu- 
lent. Each  partner  has  a  right  to  be  consulted  in  respect 
to  the  amount  of  purchases  the  firm  may  make ;  but  yet 
he  will  be  holden  to  the  full  amount  of  such  purchases, 
although  he  may  have  never  been  consulted^  and  although 
the  purchases  may  have  been  made  contrary  to  his  express 
wish.  One  of  several  members  of  a  firm  may  take  from 
the  drawer  all  the  funds  of  the  firm,  and  discharge  a 
debt  due  a  single  creditor,  without  consulting  the  wishes 
of  his  copartners;  yet,  such  a  transaction  would  be  sus- 
tained, although  the  effect  might  be  to  prefer  one  set  of  cred- 
itors to  another.  I  might  multiply,  indefinitely,  instances 
in  which  the  right  to  be  heard  and  consulted  by  t^e 
several  members  of  a  firm  may  exist,  and  yet  the  most 
momentous  concerns  of  that  firm  may  be  managed  and 
controlled  by  one  of  its  members,  without  consultation  or 
advice  with  the  others.  The  only  practical  rule,  I  think, 
that  can  be  laid  down  is,  that,  where  the  object  to  be 
attained,  or  the  thing  to  be  done,  is  unexceptionable  and 
legal,  each  partner  must  exercise  a  sound  discretion  as  to 
the  mode  in  which  that  object  is  to  be  effected,  or  the 
thing  is  to  be  done.  If  this  discretion  has  been  exercised 
honestly  and  without  actual  fraud,  I  know  of  no  reason 
why    the  transaction    should    be    pronounced    fraudulent. 
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Snt  if,  in  the  selection  of  the  trustee  or  agent,  or  in  giving  a 
preference  to  one  class  of  creditors  over  another,  there  are  cir- 
cumstances which  induce  the  belief  that  fraud  in  fact  was 
meditated,  then  a  court  of  equity  might  be  successfully 
appealed  to  for  relief.  But  in  the  absence  of  fraud,  either  in 
respect  to  the  object  to  be  attained,  or  the  means  of  attaining 
it,  I  know  of  no  reason  why  assignments  of  this  nature  should 
be  declared  void. 

The  view  I  have  taken  of  this  case  is  strongly  sustained 
by  the  followmg  cases :  Anthony  v.  Butler ^  13  Pet,^  433 ; 
Hwrrison  v.  Sterry,  5  Oram^hy  289 ;  MiUa  v.  Barbery  4 
Da/t/y  425 ;  Zanib  v.  Duranty  12  Maas.y  57;  Anderson  v. 
Tomji?km8y  1  Brock.y  456.  This  last  case  was  decided  by 
Chief  Justice  Marshall,  and  the  whole  of  his  reasoning  was 
directed  to  the  vindication  of  the  power  of  one  copartner  to 
convey  the  partnership  effects,  to  the  creditors  of  the  firm,  in 
payment  of  their  debts,  either  dArecQ/yy  or  through  the  inter- 
vention of  trustees;  and  he  decides  that,  if  the  transaction  be 
Jh/mi  fidsy  the  assignment  will  not  be  set  aside,  although 
the  consent  of  the  other  partners  was  not  obtained. 
^^The  mode  of  sale,"  says  the  chief  justice,  ^'must,  I 
think,  depend  on  circumstances.  Should  goods  be  deliv- 
ered to  trustees,  for  sale,  without  necessity,  the  transac- 
tion would  be  examined  with  scrutinizing  eyes,  and  might, 
nnder  some  circumstances,  be  impeached.  But  if  the 
necessity  be  apparent,  if  the  act  is  justified  by  its  motives, 
if  the  mode  of  sale  be  such  as  the  circumstances 
reqxiire,  I  cannot  say  that  the  partner  has  exceeded  his 
power." 

Upon  a  careful  examination  of  the  bill  and  answer  in  this 
case^  I  am  not  prepared  to  say  that  the  mode  of  disposing  of 
the  effects  was  not  justified  by  the  circumstances  of  the  par- 
ties ;  and  if  the  answer  be  true,  '^  the  act  was  justified  by  its 
motives." 

I  have  not  the  time,  and  if  I  had,  I  have  no  disposition 
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to  review  the  several  cases  cited  by  me  and  referred  to  by 
counsel,  to  sustain  the  view  I  have  taken  upon  the  qnestiim 
under  consideration.  They  all  differ  in  respect  to  the  &ct8 ; 
bnt  the  reasoning  of  the  judges  who  pronounced  opinions  goes 
to  confirm  the  opinion  I  have  formed,  that  the  assignment 
executed  by  Justus  IngersoU  to  his  brother,  Nehemiah  Inger- 
(BoU,  must  be  sustamed ;  and  that,  to  impeach  such  an  instru- 
ment, it  must  appear  that  the  transaction  was  tainted  with 
fraud. 

Goodwin,  J.,  did  not  participate  in  the  decision,  having 
taken  part  in  the  argument  as  counsel,  before  he  took  his  seat 
upon  the  bench. 

Decree  affirmed. 


Bood  ▼•  86ho6I  District  No.  7»  of  the  Town  of  BloomfteUL 

Ttub  dockal  eatiT  of  %  Jnstloe*!  jodcmont  nuMt  be  m  certain,  in  mnttera  of  wiliiiteiwie, 
eg  the  judgment  of  n  ooiirt  of  record,    (a) 

Under  tlie  proper  entitling  of  n  onuee  with  tbeaemee  of  the  partlee,  n  Jnetloe  of  the 
peeoe  entered  on  hie  docket  an  nward  of  Judgment  In  the  following  fonn :  "il  U 
ihertfor^  oonHdend,  that  the  mtid  P.  do  reoover  qf  the  eaid  D.  the  noR,**  eta  In 
debtonthie  Judgment,  it^eaehetd,  tbet  the  docket  entry  did  aotshow  with  euA- 
dent  certelntj  In  whoee  feTor,  end  ageinet  whom,  the  Judgment  wee  rendend,  end 
that,  therefore,  a  tranacrlpt  thereof,  offered  in  evidence,  waa  inadmfidhia    (a) 


gWd,  aleo,  thai  parol  eridencewaainadmiaalble  to  prove  that  the  latten  **P.**  and 
PV'lnthedocketentiyof  the  Judgment,  meant  plaint^  and  d^endont    (5) 


<» 


Oase  reserved  from  Oakland  Circuit  Court  Debt  on  a 
judgment  rendered  in  favor  of  the  plaintifE,  against  the 
defendant,  before  a  justice  of  the  peace.  In  the  transcript 
offered  in  evidence  by  the  plaintiff  to  prove  the  judgment, 

(a)  Approved:   Howard  t.  People,  S  Kloh.,  907,  KM;  diitlngwiahed;  OvwaD  ▼.  Faro, 
71Ueh.,81S. 

'<6)   See  Allen  ▼.Caipenter,  15  Mich.,  tt 
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fhe  cause  was  properly  entitled  with  the  names  of  the  par^ 
ties,  and  the  award  of  judgment  was  as  follows:  ^^It  is 
therefore  considered,  that  the  said  P.  do  recover  of  the  said 
D.  the  sum  of,"  etc  The  defendant  having  objected  to  the 
reading  of  the  transcript,  on  the  ground  that  it  did  not  suffi- 
ciently appear  therefrom  that  a  judgment  was  rendered  in 
favor  of  the  plaintiff  against  the  defendant  in  this  suit,  the 
plaintiff  c^ered  as  a  witness  Morgan  L.  Drake,  who  testified 
that  he  was  present  when  the  judgment  was  rendered  by  the 
justice,  and  called  his  attention  to  the  informal  mann^  in 
which  it  was  entered,  and  that  the  justice  remarked  that  it 
was  his  practice  so  to  enter  judgments  rendered  by  him; 
that  the  letters  F.  and  D.  were,  by  the  justice,  intended  for 
and  meant  plamtiff  and  def&ndomt.  This  testimony  was 
objected  to  by  the  defendant;  but,  by  the  consent  of 
parties,  it  was  received,  and  a  verdict  taken  for  the 
plaintiff,  subject  to  the  opinion  of  this  court  upon  the 
following  questions:  1.  Whether  sufficient  appeared  in 
the  transcript  to  show  that  a  judgment  was  rendered  in 
favor  of  the  plaintiff  against  the  defendant  in  this  suit. 
%  Whether  the  parol  evidence  to  explain  the  mean- 
ing of  the  words  F.  and  D.  in  the  transcript  was  admis- 
«ible« 

Ransom,  0.  J.,  delivered  the  opinion  of  the  court 
It  was  contended  by  the  plaintiff  that,  inasmuch  as  the 
names  of  the  parties  were  properly  inserted  by  the  justice  in 
the  entitling  of  the  cause  on  his  docket,  the  letters  P.  and 
J?.,  with  the  word  ^^  said "  prefixed,  manifestly  referred  to 
the  parties  plaintiff  and  defendant ;  and  that  it  sufficiently 
appeared  from  the  transcript  itself,  in  favor  of  whom,  and 
against  whom,  the  judgment  was  rendered. 

The  docket  entry  of  a  justice's  judgment,  is  not,  techni- 
cally, a  record ;  but  it  has  all  the  effect  of  a  record,  and 
should  be  made  in  language  as  explicit  and  certain,  as  to 
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matters  of  Babstanoe,  as  a  jndgment  record  of  this  oonrt 
There  certainly  should  be  no  doabt  or  uncertainty  as  to  the 
parties.  Who  they  are,  plaintiff  and  defendant,  and  in 
whose  favor,  and  agamst  whom,  the  judgment  was  rendered^ 
should  appear  clearly  and  condusiyely  from  the  docket  itself. 
This  did  not  sufficiently  appear  in  the  transcript  offered  in 
evidence  in  this  case. 

It  requires  no  argument  or  authority  to  show  that  an  ambi- 
guity, apparent  on  the  face  of  a  transcript  of  judgment,  can- 
not be  explained  by  parol  evidence.  The  evidence  received 
for  the  purpose  of  explaining  the  meaning  of  the  letters 
P.  and  2>.,  was  clearly  inadmissible. 

Certified  accordingly^ 


Seus  and  othext,  appellants,  ▼•  Sdhwan  and  others^ 

appellees. 


Tkto  ooQit  hM  no  power,  ta  %  cam  brought  horo  ytf  appeal  from  tiie  Oouit  of  Ghaa- 
eery,  to  grant  a  mottoa  made  \^  tiie  MVeIlant»  tor  leave  to  vqpplsr,  \sj  a  wmon 
oop7,  a  master*a  vepoit  la  tiie  canae,  diaeovered,  after  tlie  taking  the  appeal,  to 
haTe  been  lost  from  the  fitaa  of  the  oonrt  below. 


It  teems  that  the  Court  of  Chanoeiy  would  have  power  to  grant  sooh  a  motkm, 
Mtor  the  appeal,  for  the  purpose  of  giving  effeot  to  \L 

This  cause  came  into  this  court  on  appeal  from  the 
Court  of  Chancery.  The  bill  was  filed  to  forecloee  a 
mortgage.  On  affidavits  showing  that,  prior  to  the  passing 
of  the  final  decree  in  the  court  below,  certain  master's 
reports  of  the  amount  due  on  the  mortgage  were  made  in 
the  cause,  which  it  had  been  discovered,  since  the  appeal 
was  taken,  had  been  lost  from  the  files  of  that  court,  and 
that  the  master  who  made  the  reports  had  correct  drafts 
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of  them,  the  appellees  now  moved  for  leave  to  file  in  this 
conrt|  as  a  part  of  this  case,  sworn  copies  of  the  reports  so 
lost 

A.  D.  Frawr  and  A.  Dcmdicn^  in  support  of  the  motion. 
A.  W.  Bt^j  contra* 

.   OooDwm,  J.,  delivered  the  opinion  of  the  oonrt 

In  order  to  determine  whether  this  motion  ought  to  be 
granted,  it  is  necessary  to  consider  the  effect  of  the  statute 
providing  for  appeals  from  the  Court  of  Ohancery  to  this 
court. 

The  Eevised  Statutes  (p.  379,  §  124)  provide,  that  when 
an  ^^  appeal  shall  be  perfected,  the  proper  register  of  the 
Court  of  Chancery  shall  make  out  and  transmit  to  the  proper 
clerk  of  the  Supreme  Court,  a  certified  copy  of  the  bill, 
answers,  pleadings,  depositions,  and  all  other  papers  belong- 
ing to  the  cause." 

It  will  be  perceived  by  this  section,  that  this  court  is  to 
hear  the  cause  upon  the  pleadings  and  proofs  certified  by  the 
register  to  this  court. 

The  next  section  provides  that,  ^'upon  any  decree  of  the 
Court  of  Chancery  being  brought  by  appeal  to  the  Supreme 
Court  that  court  shall  examine  all  errors  that  shall  be  assigned, 
or  found  in  such  order  or  decree,  and  shall  hear  and  determine 
such  appeal,  and  all  matters  concerning  the  same,  and  shall 
have  power  to  reverse,  affirm,  or  alter  such  decree,  and  to 
make  such  other  order  or  decree  therein,  as  justice  or  equity 
shall  require." 

It  is  upon  the  appeal  being  brought  into  this  court  in  the 
manner  provided  by  the  statute  (the  124:th  section  directing 
how  the  proceedings  shall  be  brought  here),  that  this  court  is 
to  proceed  and  examine  the  errors  assigned  in  the  decree,  and 
hear  and  determine  the  appeal. 

It  is  contended  that,  by  the  latter  part  of  the  125th  section, 

on 
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the  oaiue  etandg  in  this  court  as  in  the  Court  of  Chanoeiy^ 
cad  that  we  have  the  same  power  as  the  Court  of  Chancery 
would  haye,  to  make  this  order.  The  words  of  the  clause 
referred  to,  that  this  court  ^^  shall  have  power  to  reyerse^ 
dBrm,  or  alter  such  order  or  decree,  and  to  made  such  other 
order  or  decree  therein  as  justice  or  equity  shall  require,'' 
only  give  this  court  this  authority  in  examining  the  appeal 
and  matters  oonoeming  it,  upon  the  proceedings,  pleadings, 
and  proofs  returned,  in  pursuance  of  the  statute,  from  the 
court  below  to  this  court  We  are,  therefore^  of  opinion, 
that  the  application  of  the  appellees  is  not  made  to  the  proper 
tribunal  It  should  be  made  to  the  Court  of  Chancery,  and 
not  to  this  court  That  court  can  give  the  relief  sought;, 
and,  when  the  defect  is  supplied,  the  proceedings  which  are 
wanting  may  be  brought  into  this  court  in  the  appropriate 
manner.  The  provision  of  the  statute  {JS.  S.^  879,  §  122),  for 
staying  proceedings,  applies  to  proceedings  on  the  order  or 
decree  appealed  from,  and  would  not,  in  our  judgment,  pro- 
hibit the  chancellcH-  from  granting  an  order  to  supply  lost 
papers,  which  belong  to  the  cause,  for  the  purpose  of  giving 
efbot  to  the  appeal,  as  provided  for  by  the  statute. 

denied. 
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In  July  Term,  1844 


PRX8ENT: 
Hon.  EPAPHRODrrnS  ransom,     -      •      -      Cbhf  Jusnok 


Hon.  CHARLES  W.  WHIPPLE, 

Hon.  ALPIIEUS  FELCH,  )•    Jusncis. 

Hon.  DANIEL  GOODWIN. 


} 


Gktfdner  y.  Gtorham  and  another. 

Th%  glTing  •  i)roiiiiHoi7  note  or  other  eecurity  for  goods  sold.  Is  no  payment^  onleM 
tt  Is  specially  agreed  to  be  so  taken.   <a) 

JLBtumpHt  for  goods  sold.  Plea,  general  issue.  On  the  trial,  the  plaintiff  offered 
eildenoe  showing  that  he  sold  goods  to  the  defendants  for  a  stipulated  price,  suit 
reoeived  thetefor  certain  securities,  executed  by  third  persons;  that  he  ooUecteA 
one  of  the  securities,  but  that  the  other  was  worthless,  and  he  afterwards  offered 
to  return  it  to  the  defendants.  In  connection  with  this,  he  also  offered  other  erf- 
dance,  from  which  It  waa  doubtful  whetfaar  It  was  agreed  between  the  parties  thai 
the  securities  should  be  reoelTed  in  iMymenti  or  not  The  oourt  baring  rejected 
the  eridence,  it  woi  held,  on  error,  that,  If  there  waa  no  agreement  between  the 
parties  that  the  securities  Should  be  ncelTed  in  payment,  the  evidence  offered 
would  hare  entitled  the  plaintiff  to  a  verdict;  that  whether  there  waa  such  an  agree; 
Bent  or  not,  was  a  question  for  the  jury;  and,  aa  it  might  have  been  inferred  from 
the  eivldence  offered  that  there  waa  none,  its  rejection  was  erroneous. 

JKrfd,  ftethar,  that  It  was  not  neeeasaiy  for  the  phOntlfl  to  declare  spedahy  In  sooh  • 


(o)  To  the  same  effect:  Dudgeon  ▼.  Haggart,  17  Mich.,  878;  and  see  Jennlsonv. 
Parker,  7  IQch.,  866, 86& 
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Error  to  Calhoun  Circuit  Court  Grardner  sued  Got- 
hsan  and  •another  in  aswmpaU.  The  declaration  contained 
a  count  for  goods  sold  and  delivered,  and  also  the  common 
money  counts.    The  plea  was  the  general  issue. 

The  bill  of  exceptions  states  that  on  the  trial  of  the 
cause,  the  plaintiff  offered  to  prove  ^^that,  some  time  in 
the  fall  of  1838,  he  sold  the  defendants  a  quantity  of 
cloths  and  flannels,  amounting  to  $700  and  upwards,  and 
received  mpayvkeni  therefor  a  bond  and  mortgage  executed 
by  one  Frindle,  for  about  $300  and  interest ;  and  a  note 
and  mortgage  for  about  $400,  executed  by  one  Flatt,  to 
one  Oale,  and  assigned  to  the  defendants;  that,  at  the 
time  of  the  sale  and  delivery  of  the  said  notes  (!)  and 
mortgages,  ly  the  plaintiff  to  the  defendcmtSy  (?)  the  plaintiff 
told  the  defendants  that,  if  he  took  them  in  payment,  it 
would  be  upon  their  representations,  which  were  that  the 
securities  were  good,  and  well  secured  on  good  property ; 
to  which  the  defendants  replied,  that  it  was  all  right,  and 
if  it  was  not,  they  should  feel  bound  to  make  it  so ;  that 
they  refused  to  guaranty  the  payment  of  the  securities  ;  that, 
in  fact,  the  note  and  mortgage  executed  by  Piatt,  were  worth- 
less, and  of  no  value,  which  was  known  to  the  defend- 
ants. The  plaintiff  further  offered  to  prove  that  he  kept 
the  bond  and  mortgage  executed  by  Frindle,  which  was 
good,  and  had  in  part  collected  the  amount  due  thereon; 
and  that  he  offered  to  return  to  the  defendants  the  note 
and  mortgage  executed  by  Flatt."  The  counsel  for 
the  defendants  objected  to  the  introduction  of  this  testi- 
mony. The  court  sustained  the  objection  and  rejected 
the  evidence.  To  which  decision  the  plaintiff's  counsel 
excepted ;  and,  having  been  compelled  to  submit  to  a  nonsuit, 
removed  the  cause  into  this  court  by  writ  of  error. 

Woodruffs  for  the  plaintiff. 
Pratt  dk  Crary^  ioit  the  defendants. 
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Whipple,  J.,  delivered  the  opinion  of  the  court. 

[After  some  remarks  npon  the  loose  and  inartificial  man- 
ner in  which  the  bill  of  exceptions  states  what  facts  the  plain- 
tiff offered  to  prove,  and  the  consequent  difficulty  in  ascer- 
taining therefrom,  with  certainty,  what  these  facts  were,  the 
opinion  proceeds :  ] 

The  facts  offered  to  be  proved  by  the  plaintiff  on  the  trial 
below  were  probably  as  follows:  That,  some  time  in  the 
fall  of  the  year  1838  the  plaintiff  sold  to  the  defendants 
<iamMiic  cloths  and  flannels,,  at  a  stipulated  price,  and 
agreed  to  receive  in  payment  the  securities  above  men- 
tioned, with  the  understanding  that  certain  representa- 
tions made  by  the  defendants,  that  the  securities  were 
good^  and  well  secured  on  good  property,  should  prove  cor- 
rect. 

Upon  the  argument  of  the  cause  it  was  urged  that  the 
testimony  was  inadmissible,  on  the  ground  that,  if  the 
representations  respecting  the  character  of  the  securities 
were  false,  it  was  the  duty  of  the  plaintiff  to  rescind  the 
.  contract,  which  was  entire,  by  returning  to  the  defendants 
ell  the  securities  received,  and  then  resort  to  his  appro- 
priato  remedy  to  recover  the  goods  in  specie,  or  their 
value ;  but  that  the  plaintiff  having  retained  the  bond  and 
mortgage  of  Frindle,  upon  which  a  partial  payment  had 
been  noade,  and  which  was  esteemed  good  and  available, 
he  could  not,  by  an  offer  to  return  the  note  and  mortgage 
executed  by  Piatt,  recover  the  difference  between  the 
price  agreed  to  be  paid  for  the  goods,  and  the  amount 
specified  in  the  bond.  No  rule  is  better  established  than 
that  a  party  upon  whom  a  fraud  has  been  practiced  in 
making  an  agreement,  has  the  right  to  rescind  that  agree- 
ment upon  discovering  the  fraud ;  but,  to  render  such  an 
act  effectual,  he  must  avail  himself  of  the  earliest  oppor- 
tunity after  the  fraud  is  discovered,  to  put  the  opposite 
party  in  the  same  position  he  occupied  when  the  fraudu- 
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lent  agreement  was  entered  into.  Thus,  if  property  has 
been  received,  it  would  be  his  dnty  to  retom  it,  with  notice 
of  his  intention  to  rescind  the  contract ;  for,  if  he  retains  the 
property,  or  does  any  other  act  oontempkted  by  the  agree* 
ment,  after  the  fraud  is  discovered,  he  waives  his  right  to 
rescind,  and  affirms  the  agreement  In  this  case  the  agree- 
ment to  sell  the  goods  and  receive  in  payment  certain  securi- 
ties, was  one  transaction ;  and,  whether  it  wonid  have  been 
admissible  to  have  shown  in  the  present  action,  and  nnder  the 
pleadings  as  they  appear  in  the  reeord,  that  there  was  a  false 
representation  as  to  one  of  the  securities,  and  thns  lay  the 
foundation  for  a  recovery,  admits  of  much  doubt ;  and  I  for- 
bear the  expression  of  any  opinion  upon  that  point,  as  it 
becomes  unnecessary,  from  another  view  which  may  be  taken 
of  the  case. 

It  is  insisted  that,  if  the  secnritieB  were  not  received  by 
the  plaintiS  absolutely  as  payment,  it  is  competent  for 
him  to  recover  in  this  form  of  action,  provided  the  maker 
of  the  note  was  insolvent,  and  the  mortgage  security 
proved  insufficient.  It  is  believed  that  no  principle  of  law 
is  better  estabUshed,  at  the  present  day,  than  that  the 
giving  a  promissory  note  for  goods  sold,  or  for  any  other 
valuable  consideration,  is  no  payment,  unless  it  is  spe- 
cially agreed  to  be  so  taken ;  and,  in  this  respect,  it  makes 
no  difference  whether  the  note  be  given  for  a  precedent 
debt,  or  for  a  debt  created  contemporaneously  with  the 
agreement ;  or  whether  it  be  the  note  of  a  third  person,  or 
of  the  party  to  the  agreement  The  authorities  in  support 
of  this  rule  are  so  numerous,  and  the  rule  itself  so  finnly 
established,  that  a  reference  to  many  cases  is  deemed 
unnecessary.  One  or  two  cases  in  En^nd  and  this 
eountry  will,  however,  be  dted,  that  I  may  the  more  readily 
apply  the  rule  to  the  present  case.  In  the  case  of  Owen- 
mm  V.  Moraej  7  T.  JR.j  64,  the  facts  were,  that  the  plain- 
tiff  purchased  of  the  defendant  some  articles  of  plate,  and 
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paid  the  price  of  the  plate  in  the  notes  of  the  Messrs.  Shaws^ 
bankers;  they  failed  before  the  plate  was  sent  home;  and 
the  defendant  refused  to  deliver  the  same  to  the  plain* 
ti£  Upon  the  trial  of  the  cause^  Lord  Eenyon  said, 
that,  ^^if  the  defendant  had  agreed  to  take  the  notes  o^ 
paymerUy  and  to  rtm  the  risk  of  their  being  paid,  that 
would  have  been  considered  as  payment,  whether  the 
notes  had  or  had  not  been  afterwards  paid ;  and  that  ia 
all  that  is  proved  by  the  cases  that  have  been  cited ;  bnt 
without  sach  agreement,  the  giving  of  such  notes  is  no  pay* 
ment" 

In  the  case  of  Johnson  v.  Weed,  9  Johns.j  310,  it  appears 
that  Johnson  sold  the  defendant  goods,  for  which  he  agreed 
to  take  the  note  of  John  Townsend,  which  was  delivered  to 
him.  Townsend  failed  before  the  note  fell  dne,  and  the 
plaintiff  brought  his  action  against  the  defendant  for  goods 
sold  and  delivered.  Chief  Justice  Kent,  before  whom  the 
cause  was  tried,  charged  the  jury  ^^  that,  unless  the  plaintiff 
agreed  to  receive  the  note  as  payment,  and  to  run  the  risk 
of  its  being  paid,  the  mere  taking  of  the  note  would 
not  amount  to  payment,  if  it  turned  out  to  be  of  no 
value ;  and  that,  whether  the  plaintiff  did  or  did  not 
take  the  note  in  question,  under  such  an  agreement^ 
was  a  matter  of  fact  for  the  jury  to  find."  See  also  the 
case  of  Porter  v.  Taiootty  1  Cow.y  359,  and  the  cases  there 
cited. 

Applying  the  principles  of  these  cases  to  the  one  at  bar,  I 
think  enough  appears  in  the  bill  of  exceptions,  to  have 
authorized  the  court  below  to  permit  the  testimony  offered  by 
the  plaintiff  to  go  to  the  jury,  whose  province  it  would  have 
been  to  determine  whether  it  was  agreed  between  the 
parties  that  the  securities  should  be  taken  by  the  plain- 
tiff as  payment  for  the  goods  sold,  and  he  should  incur 
the  risk  of  their  being  paid.  It  is  true  that  the  bill  of 
exceptions  states  that  the  plaintiff  sold  to  the  defendanta 
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a  quantity  of  goods,  "  and  received  in  payment  tkerefor^^ 
etc. ;  which  would  seem  to  indicate  that  payment  was  abeo- 
ItUely  made  for  the  goods,  by  the  assignment  of  the  secuii- 
ties,  and  that  the  plaintiff  was  to  run  the  risk  of  their  collec- 
tion. But,  however  strong  and  dear  the  Linguage  used  by 
the  plaintiff  may  have  been,  it  was,  after  all,  a  question  of 
fact  for  the  jury  to  determine,  respecting  the  real  intention 
of  the  parties;  especially,  as  other  testimony  was  offered 
tending  to  show  that  it  was  not  contemplated  by  either 
of  the  parties,  that  the  securities  assigned  to  the  plaintiff 
were  to  be  received  as  absolute  payment  for  the  goods 
«oId. 

There  is  another  aspect  in  which  this  case  might  be  pre- 
sented, and  which  would  have  authorized  the  admission  of 
the  testimony  offered  by  the  plaintiff.  It  is  stated  in  the 
bill  of  exceptions  that  the  plaintiff  offered  to  show  that  he 
stated  to  the  defendants,  at  the  time  the  securities  were 
taken,  that  he  received  them  upon  the  representations  made 
by  the  defendants,  that  they  ^^  were  good,  and  well  secured 
on  good  property ; "  and  that  the  defendants  replied,  that 
<<  it  was  all  right ;  and,  if  it  was  not,  they  should  feel  bound 
to  make  it  so."  Would  not  a  jury  have  been  author- 
ized, from  such  a  statement,  to  infer  that,  in  case  the  securi- 
ties taken  by  the  plaintiff  should  prove  insufficient,  they 
would  make  good  the  loss?  I  think  such  an  infer- 
ence clearly  deducible  from  such  a  statement;  and  if 
so,  the  evidence  should  have  been  permitted  to  go  to  the 
jury. 

It  was  unnecessary  to  declare  speciaQy,  under  any  view 
I  have  been  able  to  take  of  this  case.  The  contract,  on 
the  part  of  the  plaintiff,  was  completely  executed,  and  if 
the  securities  were  not  received  in  payment,  it  was 
competent  for  the  plaintiff  to  return  them  to  the  defend- 
ants, and  declare  generally  for  goods  sold  and  delivered. 
At  all  events,   if  it  was  the  understanding  of  the  parties 
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that  the  goods  were  sold  for  a  stipulated  price,  and  the  secnr- 
ities  were  not  intended  as  payment,  it  was  clearly  competent 
to  declare  generally  for  goods  sold  and  delivered ;  and,  by 
showing  the  insolvency  of  the  maker  of  the  note,  and  the 
worthlessness  of  the  property  mortgaged,  the  plaintiff  would 
be  entitled  to  recover. 

The  judgment  of  the  Circuit  Court  must,  therefore,  be 
reversed,  and  the  cause  remanded,  with  instructions  to  issue  a 
venire  facias  de  novo. 

Judgment  reversed. 


Heald  v.  Bennett. 

A  jQstloe  of  fhe  peace  k  not  anthorlied,  in  llie  abeence  of  ipeeial  fnttmotions,  t» 
leoelTe  anything  except  s^old  and  flUver  ooin  of  the  United  States,  in  satisf action  of 
a  Judgment  rendered  before  him;  and,  if  he  receive  bank-billa,  cnirent  aa  money 
at  the  time,  from  a  constable  who  has  collected  the  same  on  llie  ezecation,  and 
enter  satiaf action  of  the  judgment^  he  wUl  be  Uable  to  the  Judgmant  creditor  for  the 
amoont,  eren  though  he  afterwards  tender  him  the  bills  received,  and  thejbecomo 
depreciated  or  worthless. 

Neftfaer  has  a  sheriff  or  constable  power  to  receive  anything  eoraspt  the  legal  cur- 
lenoy  of  the  United  States,  on  an  execution  in  his  hands  for  coHeotlon,  and,  if  he 
does  so,  without  special  instmctfaMis,  It  is  at  his  own  rlslE. 

Error  to  Berrien  Circuit  Court  Aeeumpeit  for  money 
had  and  received,  brought  by  Heald  against  Bennett. 
The  facts  proved  on  the  trial  before  E.  Bansom,  presid- 
ing judge,  were  as  follows :  Heald  recovered  a  judgment 
against  one  McGiven  for  $54.81  damages,  and  $2.31 
costs,  before  Bennett,  who  was  an  acting  justice  of  the 
peace.    An  execution    was   issued  on  the   judgment,  and 

NoTB— To  the  same  effect,  see  Welch  ▼.  IVost,  1  Mich.,  90;  10  Mich.,  481;  Woodbniy 
#.  Lewis,  Walk.  Oh..  flMk 
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flubseqiientlj  returned  to  the  justice  who  made  the  foV 
lowing  entry  on  his  docket :  '^  Bec'd  in  fnlL  Execution 
end.  satisfied.  April  7, 1838."  Afterwards,  Heald  demanded 
the  amount  received  on  the  execution  from  Bennett, 
who,  thereupon,  tendered  to  him  bills  of  the  Bank  of 
Lapeer,  the  Farmers'  Bank  of  (Genesee,  the  St  JoB&pb 
County  Bank,  and  the  Bank  of  Michigan,  stating  that  he 
received  them  in  payment  of  the  judgment  Heald  refused 
to  accept  the  bills  tendered.  There  was  also  evidence 
tending  to  show  that  the  constable  to  whom  the  execu- 
tion was  delivered  for  collection,  levied  upon,  and  sold 
property  of  McGiven,  and  took  in  payment  bills  of  the 
above  mentioned  banks,  and  paid  them  to  Bennett  on  the 
return  of  the  execution ;  and  that  they  were  current  at  the 
time. 

Upon  this  evidence  the  court  below  charged  the  jury, 
in  substance,  ^^  that  a  magistrate  or  constable,  in  the 
absence  of  instructions  to  the  contrary,  may  receive  eorrent 
bank-bills  in  satisfaction  of  a  judgment;  and  that,  if  a 
justice  of  the  peace,  as  in  the  present  case,  tendered  to  a 
party  the  same  funds  which  were  paid  to  him  by  the  con- 
stable, such  funds  being  current  at  the  time  they  were 
received,  he  was  not  liable  to  an  action  for  money  had  and 
jeceived.  But  that,  if  the  justice  received  any  kind  of 
property,  other  than  money,  he  would  be  liaUe  to  the 
party  for  the  amount  of  the  judgment  so  paid;  and  that, 
if  the  jury  found,  in  this  case,  that  the  defendant  had 
received  property  other  than  money,  or  had  received  differ- 
ent bank-bills  from  those  tendered  to  the  plaintiff  ;  and  had 
satisfied  the  judgment,  he  would  be  liable  to  the  plaintiff ; 
and  that  their  verdict  in  such  case  should  be  for  the  plain- 
tiff.'' 

To  this  charge  the  plaintiff  excepted. 

The  jury  found  a  verdict  for  the  defendant,  upon  which 
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final  judgment  was  rendered.  To  reverse  which,  the 
plaintiff  removed  the  canae  into  this  court  by  writ  of 
eiTor. 

K  L.  Bra^ord^  for  the  plaintiff  in  error. 
C  Dwna^  for  the  defendant  in  error. 

Whifplb,  J.y  delivered  the  opinion  of  the  court 
The  only  question   presented  for  our  determination  is, 
whether  the  instruction  given  to  the   jury,  by  the  court 
below,  can  be  sustained. 

The  ocmstitution  and  laws  of  the  United  States  define 
what  shall  ctmstitute  a  legal  tender  in  payment  of  debts. 
By  the  constitution,  Heald  had  a  right  to  refuse  any  tender 
which  McGiven  might  make  in  payment  of  the  judg- 
ment against  him,  except  it  was  in  the  gold  and  silver 
coin  of  the  United  States,  made  current  by  law.  Was 
this  right  to  payment  in  the  legal  currency,  which  cer- 
tainly existed  before  the  judgment  was  satisfied,  impaired 
or  lessened  by  the  circumstance  that  the  constable,  by  virtue 
of  the  execution  issued  to  enforce  the  judgment,  levied 
upon  and  sold  property  of  McOiven,  and  received  there- 
for bank-bills!  I  apprehend  not.  No  form  of  proceed- 
ing which  the  local  laws  of  the  state  may  prescribe  for 
the  collection  of  debts,  can  deprive  the  party  of  his  con- 
etitutional  right  to  demand  money  in  payment  of  his  debt 
Suppose  the  officer,  after  the  sale  of  the  property  on  the 
execution,  had  retained  the  proceeds  of  that  sale  in  his 
hands,  and  refused  to  pay  them  over  to  Heald.  It  would 
have  been  clearly  competent  for  the  latter  to  have  instituted 
a  suit  against  him  for  money  had  and  received;  and 
any  attempt  on  his  part  to  resist  a  recovery,  by  showing  a 
tender  in  anything  except  the  current  coin  of  the  United 
States,  would  have  been  of  no  avail.  The  levy  and  sale 
made    by     him     discharged     the     judgment;    and    the 

ni 


616  CASES  IN  THE  SUPREME  COURT. 


Bmidv,  Bennett 


moneys  arifiing  therefrom,  were  held  by  him  for  the  nae  of 
Heald.  After  the  payment  over  of  the  proceeds  of  the 
sale  by  the  officer  to  Bennett,  the  jnstice,  the  latter  occn* 
pied  the  same  relation  to  Heald,  that  the  officer  had  done 
before  the  payment ;  and  Heald  had  a  right  to  demand  of 
him  gold  and  silver  coin,  before  discharging  him  from  the 
debt  incurred  the  moment  he  entered  satisfaction  of  the  judg- 
ment on  his  docket 

Both  the  officer  and  justice  were,  in  some  d^ee,  tiie 
special  agents  of  the  plaintifi,  the  judgment  creditor,  and 
had  no  authority  to  bind  him  by  agreeing  to  receive  pay- 
ment in  any  other  currency  than  that  recognized  by  law. 
In  this  respect  their  authority  differs  essentially  from  that 
of  a  general  agent,  who  may,  by  the  terms  of  his  agency, 
be  authorized  to  receive  depreciated  paper,  or  any  other 
property,  inpayment  of  a  debt  due  his  principal.  A 
sheriff,  or  justice  of  the  peftce,  may,  if  he  will,  receive  in 
payment  of  an  execution,  or  satisfaction  of  a  judgment, 
bank-bills;  but,  in  doing  this,  he  incurs  all  the  hazard 
incident  to  such  a  proceeding.  There  is  no  hardship  in 
holding  public  officers,  charged  with  the  collection  of 
moneys,  to  a  rigid  responsibility.  It  is  always  in  their  power 
to  protect  themselves  from  that  responsibility,  by  refusing 
to  receive  any  funds  not  made  a  legal  tender  by  law.  If 
they  think  proper  to  depart  from  the  strict  line  of  their 
duty,  and  unnecessarily  involve  themselves  in  difficulty^ 
it  is  chargeable  to  their  own  folly ;  but  surely  the  indi- 
vidual to  whom  the  debt  is  due,  ought  not  to  suffer.  If 
such  officer  bind  his  principal,  by  receiving  the  bills  of  a 
bank,  why  may  he  not  bind  him  by  receiving  the  bill  of 
an  individual!  In  principle  there  is  no  distinction,  except 
such  as  may  have  grown  out  of  the  circumstance,  that 
the  community  are  in  the  habit  of  regarding  as  numey^ 
that  which  is  a  mere  promise  to  pay  money.  When  the 
defendant,  in  the  present  case,  received  the  bills  of  rotten 
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banks,  and  entered  satisfaction  of  the  judgment  in  his 
docket,  he  became  the  debtor  of  the  plaintiff,  to  the  amonnt 
of  that  judgment  That  debt  he  had  no  right  to  discharge^ 
in  the  prorrdsea  to  pay^  of  hanks ;  and  the  plaintiff  might 
reasonably  insist  that  a  debt  due  him  of  $54.81,  should  be 
paid  in  that  which  should  be  actually  worth  to  him  that 
amount,  and  not  in  the  promises  of  the  Farmers'  Bank  of 
Genesee,  and  other  kindred  institutions. 

I  am,  therefore,  of  opinion  that  the  Circuit  Court  erred 
in  its  instructions  to  the  jury,  and  that  the  judgment  below 
must  be  reversed,  and  the  cause  remanded  with  instructions 
to  issue  venire  facias  de  novo. 

Judgment  reversed. 
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Jackson  v.  Dean. 

Thvqaestlon  of  fraud,  arlsinsr  from  a  want  of  delivery  and  of  a  continued  change  of 
possession  of  goods  sold  or  assigned  b j  way  of  security,  is,  under  the  atatuCe  (JBL 
8.,  83S,  S  U\  a  question  of  fact  for  the  jury. 

The  statute  (R.  S.  881,  f  9}  has  abolished  the  distinction  sometimea  attempted  to  be 
drawn  between  absolute  sales,  and  conditional  assignments,  and  thus  avoided  the 
question,  whether  continued  possession  in  the  vendor  or  assignor,  be  consistent  or 
inconsistent  with  the  deed. 

It  declares  what  shall  rebut  the  evidence  of  fraud  raised  by  the  statute  from  a  want 
of  change  of  poasession,  viz. :  good  faith,  and  absence  of  intent  to  defraud. 

It  throws  the  burden  of  proving  such  good  faith  and  absence  of  intent  to  defraud 
upon  the  party  claiming  under  the  assignment. 

▲  assigned  goods  to  B,  by  way  of  security,  which,  being  allowed  to  remain  In  A*8 
poasession  after  the  assignment,  were  seised  under  an  execution  against  him.  Held, 
that  B  might  bring  replevin  against  the  sheriff,  for  the  goods,  without  previously 
demanding  them. 
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Error  to  Lenawee  Circuit  Court.  Replevin  by  Dean 
against  Jackson,  for  the  taking  and  detention  of  a  span  of 
horses,  harness,  carriage,  wagon,  and  several  articles  of  house- 
hold furniture.  Pleas :  1.  Non  cepU,  2.  That  the  goods 
replevied  were  the  property  of  one  James  Love,  and  that  the 
defendant  below,  as  sheriff  of  Lenawee  county,  took  them  by 
virtue  of  an  execution  in  favor  of  XJdolpho  Wolfe,  against 
Love.    Issues  joined  thereon. 

The  cause  was  tried  at  the  April  term,  1843,  of  the  Circuit 
Court,  before  the  Hon.  A.  Felch,  Presiding  Judge. 

It  appeared  on  the  trial,  that  Dean,  being  tlie  owner  of  a 
tavern  stand,  leased  it  to  Love,  who  took  possession  in  May, 
1840,  and  continued  in  possession  until  December,  1841.  In 
the  summer  of  1841  Dean  applied  to  Love  for  payment  of 
the  rent  Love  paid  nothing  at  the  time,  but  told  Dean  he 
would  give  him  security.  In  September,  1841,  when  the 
parties  were  together  at  Love's,  he  turned  out  to  Dean  the 
property  in  question,  as  security  for  the  rent  due  and  to 
become  due ;  the  rent  then  due  amounting  to  something  over 
$200. 

LewiB  F.  Follett,  called  as  a  witness  for  the  plaintiff  below, 
testified  that  he  was  present  at  the  delivery  of  the  property 
to  Dean,  having  been  called  as  a  witness  to  the  transaction  ; 
that  the  property  was  turned  out  by  Love  to  Dean  as  security 
for  the  rent  of  the  tavern,  and  was  to  be  Dean's,  if  the  rent 
was  not  paid ;  that  no  time  was  specified  for  the  payment  of 
the  rent;  that  Dean  requested  Love  to  keep  the  property 
and  use  it,  until  he  (Dean)  disposed  of  it,  or  made  some 
other  arrangement  in  regard  to  it.  That  Love  was  keep- 
ing the  tavern  and  could  not  well  carry  on  his  business 
without  the  horses,  harness,  wagon  and  carriage ;  and 
that  aU  of  the  property  was  worth  something  more  than 
$200. 

It  further  appeared  that  Love  afterwards  retained  posses- 
sion of  the  property,  and  used  it  as  he  had  previously  done^ 
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cintil  it  was  levied  upon  and  taken  away  by  Jackson,  in 
December,  1841. 

It  was  proved,  also,  that  in  April,  1841,  Udolpho  Wolfe 
recovered  a  judgment  against  Love  for  about  $200 ;  and, 
in  December  following,  took  out  ^  fi.fa,^  and  delivered  it 
to  a  deputy  of  the  defendant  below,  Jackson,  who  was 
then  sheriff  of  Lenawee  county,  by  virtue  of  which,  the 
property  in  controversy  was  levied  upon  and  carried 
away. 

Upon  this  evidence,  the  jury,  under  the  charge  of  the  court, 
found  a  verdict  for  the  plaintiff  below,  upon  which  judgment 
was  rendered. 

Whereupon,  the  defendant  below  removed  the  cause  into 
this  court  by  writ  of  error  and  bill  of  exceptions. 

The  grounds  of  error  relied  upon  sufficiently  appear  in  the 
opinion  of  the  court. 

A.  M,  Baker  and  A.  L.  MiUerd,  for  the  plaintiff  in 
error: 

1.  There  was  a  trust  for  the  use  of  Love,  in  the  transfer 
from  him  to  Dean,  which  rendered  the  transfer  void: 
Twyn^a  Ca%e,  3  Co.,  80;  R,  /SI,  330,  §  1. 

2.  Under  our  statute  relative  to  the  sale,  mortgage  or 
assignment  of  personal  property  {R,  S.y  331,  §  6),  the  question 
of  fraud  is  for  the  court,  when  there  is  no  dispute  as  to  the 
facts. 

After  the  want  of  change  of  possession  has  been  sattsfao- 
torihf  excused,  the  circumstances  going  to  show  "  good  faith," 
and  "  no  intent  to  defraud  creditors,"  etc.,  may  be,  and  doubt- 
less often  are,  proper  matters  for  the  jury ;  but  until  such 
want  of  change  of  possession  has  been  satisfactorily 
excused,  as  an  affirmatwe  proposition,  on  the  part  of  the 
claimant,  the  court  should  not  submit  the  cause  to  the  jury, 
unless  upon  clashing  testimony  as  to  the  excusing  circum- 
atances. 
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It  was  80  held  before  the  Bevised  Statutes  in  Kew  York  : 
JS^rtevcmt  v.  BdUardj  9  Johns.j  337,  and  cases  there  dted  ; 
2  Cow.j  166 ;  7  Id.y  732 ;  2  Wend.^  596.  It  has  also  been  so 
held  by  the  Supreme  Court  of  the  United  States :  1  Oraneky 
809, 

The  Bevised  Statutes  extended  the  application  of  the  prin- 
ciple to  mortgages,  etc.,  but  did  not  alter  the  rule  that  the 
question  of  frauds  under  this  statute,  was  for  the  court. 

The  Bevised  Statutes  also  made  a  further  requisition  upon 
the  claimant  of  the  property  under  such  transfer,  viz.:  that 
he  should  show,  affirmatively,  good  faith  and  good  intentions  r 
4  Wend.y  614 ;  12  Wend.,  297 ;  16  Wend.,  523 ;  17  Wend.y 
63  ;  19  Wend.y  444 ;  21  Wend.^  169.  The  cases  of  Bbe  v. 
AckeTj  23  Wend.j  653,  and  Cole  v.  Whiter  26  Wend.^  511,, 
are  not  of  sufficient  authority  to  change  the  rule  heretofore 
adopted  in  the  courts  both  of  England  and  America: 
1  BtUy  438 ;  24  Wend.j  121,  and  cases  there  cited ; 
Opinion  by  Cowen,  J.,  in  20  Wend.j  645 ;  9  Jbhns.j  337. 

3.  The  evidence  in  this  case  did  not  make  a  case  which,, 
even  under  the  decisions  in  See  v.  Acker j  or  Cole  v.  WhiUy 
should  go  to  the  jury. 

4.  The  transfer  of  the  property  from  Love  to  Dean,  if  of 
any  validity,  was  a  pledge^  and  not  a  mortgage.  There  is  a 
diflEerence  between  a  mortgage  and  a  pledge.  A  mortgage 
is  a  conveyance  of  property  to  be  void  on  payment  of  a  cer- 
tain sum,  (it  a  certain  time.  A  pledge  may  be  for  an  indefi- 
nite period^  and  then  the  pledgor  must  be  called  on  to 
redeem  before  the  pledge  can  be  sold :  4  KenCe  Com.^  139  ; 
Cortdyou  v.  Lansing^  2  Caine^a  Cob.^  200;  Garlick  v. 
Ja/meSy  12  Johna.^  146 ;  Brown  v.  Bennett,  8  Johns.,  96. 
This  being  a  pledge,  the  pledgor  had  an  interest  in  the  prop- 
erty, which  was  subject  to  execution  at  any  time :  4  KenC^ 
Com.,  139.  The  general  property  remains  in  the  pledgor  : 
1  Ath,  167 ;  5  Johns.,  258 ;  23  Wend.,  667 ;  Cow.  Treaty 
NevD  Ed.,  302. 
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6.  But  even  if  it  were  a  rruyrtgage^  Love  had  an  interest 
in  the  property  liable  to  execntion.  He  was  a  mortgagor  in 
pofisession,  and  before  forfeiture.  No  time  had  been  fixed 
for  redemption,  and  it  does  not  appear  that  he  had  even  been 
called  on  to  redeem ;  of  coarse  there  had  been  no  breach :  2 
CW.,543;  4  Wend.,  490. 

6.  Bnt  even  if  the  defendant  in  error  had  been  entitled  to 
recover  possession  of  this  property,  he  conld  not  bring 
replevin,  without  first  demanding  it.  He  could  not  other- 
wise recover  it  of  Love,  whose  possession  was  lawful ;  nor 
could  he  of  the  sherifi,  who  succeeded  to  all  of  Love's  rights. 
The  action  should  have  been  in  the  detinet,  and  cannot  be 
maintained  in  the  cepiL 

A.  K.  Tiffomyy  for  the  defendant  in  error.  The  reporter 
has  not  been  fm^nished  with  a  copy  of  his  brief. 

Sansoi^  0.  J.,  delivered  the  opinion  of  the  court. 

Several  points  were  made  at  the  trial,  on  which  the 
court  was  requested  to  give  specific  charges  to  the  jury.  The 
principal  question,  however,  arose  upon  the  construction  of 
our  statute,  relative  to  fraudulent  conveyances  and  contracts  : 
R.  8.y  331,  §  6 ;  Id.,  332,  §  4. 

It  was  insisted  on  the  part  of  the  plaintiff  in  error,  that 
proof  of  a  want  of  change  of  possession  of  the  goods 
turned  out  or  assigned  by  way  of  security,  was  not  merely 
evidence  of  fraud,  to  be  submitted  to  the  jury,  but,  unless 
satisfactorily  explained,  absolutely  established  the  fraud ;  and 
that,  under  the  fii*st  clause  of  the  sixth  section  of  the  act 
referred  to,  that  question  was  to  be  determined  by  the  court, 
as  a  matter  of  law. 

It  was  also  insisted  that  the  presumption  of  fraud  arising 
from  a  want  of  change  of  possession,  after  the  sale  or 
assignment,  was  not  rebutted  by  proof  of  good  faith,  and 
absence  of  an  intent  to  defraud  creditors.  But  the  Circuit 
Court  held,  and    so  charged  the  jury,  ^^  that  the  question 
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of  fraudulent  intent,  in  relation  to  6aid  transfer,  was  one  of 
&ct  for  the  juiy ;  that  they  were  to  decide  from  all  the  facts 
in  tlie  case,  whether  the  plaintiff  (below)  had  sufficiently 
explained  the  want  of  possession  in  himself ;  that  his  want  of 
possession  was  prima  fade  evidence  against  him,  and  con- 
clusive, unless  explained ;  and  that  they  were  to  determine 
as  to  the  sufficiency  of  the  explanation,  as  well  as  to  whether 
the  transfer  was  made  in  good  faith,  or  with  intent  to 
defraud,"  etc 

The  question  here  presented  is  one  of  great  practical 
inportance,  and  should  receive  the  most  careful  and  deliber- 
ate consideration  of  this  court,  wer6  it  regarded  as  an  open 
one ;  but,  since  the  enactment  of  the  Bevised  Statutes,  it 
has  often  been  discussed  and  decided,  in  the  several  circuits, 
where,  it  is  believed,  entire  uniformity  of  decision  has  pre- 
vailed ;  and  this  court  held,  in  the  case  of  SUnoeUv,  Walker* 
decided  here  at  the  last  Januaiyterm,  that  the  question 
of  fraud,  arising  from  want  of  delivery  and  a  continued 
change  of  possession,  of  goods  sold  or  assigned  by  way 
of  security,  was,  under  our  statute,  one  of  fact  for  the 
jury. 

The  same  question  has  also  been  repeatedly  agitated  in 
the  courts  of  New  York.  Our  statute  is  a  literal  copy  of 
the  statute  of  New  York ;  and,  although  it  received  from 
the  Supreme  Oourt  of  that  state,  a  different  construction 
from  the  one  we  have  given  to  it,  yet  their  court  of  last 
resort  have  steadily  held,  since  the  decision  of  Smith  dk 
Hoe  V.  Aekerj  23  Wend.f  653,  that  fraud,  under  the 
statute,  was  a  question  of  fact  for  the  jury,  and  not  an 
inference  of  law  to  be  decided  by  the  court ;  and,  in  the 
case  of  Scmfard  v.  Artcher^  4  Jlilly  271,  decided  by  the 

*  The  only  point  of  importance  decided  bj  the  case  of  StoweU  r.  Walker,  ia  the 
one  which  is  here  dted  to  sustain,  and,  as  it  was  a  much  less  direct  and  satisf  aotory 
authority  upon  this  point,  than  the  present  case,  ft  was  not  deemed  advteUe  to 
report  it  among  the  cases  of  the  last  Jaaoary  tenn. 
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Court  of  Errors,  so  late  as  1842,  the  whole  doctrine,  bearing 
*  directly  or  remotely  on  the  construction  to  be  given  to  the 
statute  in  question,  is  thoroughly  sifted,  and  all  the  cases, 
ancient  and  modem,  English  and  American,  are  referred  to 
and  reviewed. 

Lieutenant  Governor  Bradish,  then  presiding  in  that  tri- 
bunal, in  a  most  elaborate  opinion,  declares  the  effect  of  the 
statute  thus :  ^^  In  general,  this  statute,  upon  due  examina- 
tion and  a  fair  interpretation,  will,  I  think,  be  found  to  have 
accomplished  the  following  important  objects,  and  thus  put 
to  rest  the  vexatious  questions  long  agitated  in  regard  to 
them,  viz.: 

^^  1.  It  has  abolished  the  distinction  sometimes  attempted 
to  be  drawn  between  absolute  sales  and  conditional  assign- 
ments, and  thus  avoided  the  question  whether  continued  pos- 
session in  the  vendor  or  assignor  be  consistent  or  inconsistent 
with  the  deed. 

^^  2.  It  declares  what  shall  rebut  the  evidence  of  fraud 
raised  by  the  statute  from  a  want  of  change  of  possession, 
viz. :  good  faith  and  absence  of  intent  to  defraud. 

^^3.  It  throws  the  burden  of  proof  of  such  good  faith 
and  absence  of  intent  to  defraud,  upon  the  party  claiming 
under  the  sale  or  assignment.  It  declares  the  question  of 
fraudulent  intent,  to  be  a  question  oifact^  and  not  of  law." 

This  we  recognize  as  a  correct  construction  of  our  own 
statute.  The  ruling  of  the  court  below  in  the  case  under 
review,  in  no  wise  conflicts  with  it,  and  is  also  in  accordance 
with  the  decision  of  this  court,  in  StoweU  v,  WalkeTj  before 
referred  to. 

2. .  Another  point  raised  and  relied  upon,  was,  that  the 
plaintiff  below  could  not  recover  without  having  first 
demanded  of  the  defendant  a  return  of  the  goods.  We  think, 
however,  the  court  below  decided  correctly,  that  no  demand 
and  refusal,  need  be  proved.  By  the  contract  relied 
upon  by  the  defendant,  and    which   the  verdict   of    the 
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jury  shows  to  have  been  proved  to  their  satisfaction,  he 
acquired  an  immediate  right  of  possession.  The  goods 
were  left  with  Love  for  the  time  being,  as  a  matter  of  tem- 
porary convenience  to  the  parties,  but  Dean  might  have 
removed  them  at  any  time,  with  or  without  the  permission 
of  Love. 

Love's  possession,  then,  was  Dean's  possession,  and  the 
taking  and  carrying  away  the  property,  by  the  plaintiff,  was 
as  much  a  trespass  upon  the  defendant's  right,  as  though  it 
had  been  taken  from  his  personal  custody. 

Several  minor  questions  were  raised  at  the  trial,  and  again 
urged  on  the  argument  in  this  court,  but  we  think  they  were 
all  properly  decided  by  the  Circuit  Court,  and  require  no 
notice  or  discussion  here. 

We  are  clearly  of  opinion,  that  the  judgment  of  the  court 
below,  should  be  affirmed,  with  costs. 

JudgmerU  affirmed. 
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The  Presideiity  Diieoton  and  Oompany  of  the  Michigan  State 
Bank  ▼•  Charles  G.  Hammond,  Auditor-Gtoneral,  Bobert  P. 
Eldredge,  Seoretary  of  State,  John  J.  Adam,  State  Treaa- 
orer,  and  Boxotaa  P.  Hastings. 

The  prlnclpleB  dedded  Inthacase  of  Ths  Michigan  8taU  Bank  «l  HoMtingi  and 
oih&n  {ante,  p.  SK)  restated,  explained,  and  affirmed. 

Errors  In  the  chanoe11or*snote  in  1  WaXk.  C%.,  R.  Xb,  commenting  upon  the  dedston 
of  this  court  in  the  case  of  the  Michigan  State  Bank  v.  HatUnge  and  othen^ 
corrected. 

The  complainants  being  indebted  to  the  state  of  Michigan,  conT^ed  to  the  state  In 
satisfaction  of  such  Indebtedness,  certain  real  and  personal  property.  In  the  agree- 
ment bj  which  the  property  was  conveyed,  between  the  complainants  and  the  com- 
missioners empowered  bjthe  state  to  settle  with  them.  It  was  declared  that  the 
assignment  of  the  property  wss  made  upon,  and  subject  to,  the  express  condltioD 
that  the  state  should  indemnify  and  save  harmless  the  complainants,  against  cer- 
tain claims  and  liabilities  therein  mentioned.  By  an  act  of  the  Ifglslatnre,  approved 
Febraaiy  17,  184S  (S.  U  IMS,  p.  IIOU  the  defendants,  the  anditor^eneral,  state 
treasurer,  and  seoretary  of  state,  of  Michigan,  for  the  time  being,  were  con- 
stituted trustees,  on  behalf  of  the  state,  to  take  charge  of  the  property  assigned, 
and  dispose  of  it,  etc.,  and  pay  the  proceeds  into  the  state  treasury;  and  as  such 
trustees  they  entered  into  the  possession  of  it.  Afterwards,  the  state  neglected  and 
refused  to  indemnity  and  save  harmless  the  complainants  against  the  liabQItles 
mentioned  in  their  agreement  with  the  state,  but  suffered  a  Judgment  to  be  obtained 
against  the  complainants,  on  one  of  those  liabilities,  which  the  complainants  were 
compelled  to  pay.  Whereupon,  they  filed  in  the  Court  of  Chancery  a  bill  against 
the  defendants,  setting  forth  these  facts,  for  the  purpose  of  obtaining  relief  out  of 
the  property  in  their  bands,  against  the  failure  of  the  state  to  indemnity,  according 
to  the  terms  of  the  agreement.  On  appeal  from  the  decree  of  the  chancellor  dis- 
missing the  bill. 

Held,  that  the  conveyance  by  the  complainants,  to  the  state,  was  upon  a  oonditioo 
subsequent; 

That  the  state  had  f^ed  to  perform  the  condition; 

9 

That  the  property  conveyed  had  thereupon  reverted  to  the  complainants,  and  the 
state  ceased  to  have  any  legal  interest  In  it; 

That  the  possession  of  the  defendants  was  no  longer  the  possession  of  the  state; 
that  they  had  no  longer  any  power,  under  the  act  of  February  17, 1841,  to  control 
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or  dispose  of  tlie  property;  and  their  further  acts,  In  the  ezerdse  of  socfa  power, 
were  their  individaal  and  pemnal  acts,  in  derogation  of  the  rights  of  the  com- 
plainants. 

JSTsId,  therefore,  that  the  Oourt  of  Chanceiy  had  Jnrisdictioa  in  this  ease,  and  that  Ik 
could  not  be  objected  to  that  Jurisdiction,  that  the  defendants  were  state  officers* 
acting  under  state  anthoritj;  or,  that  the  state  was  TirtnaHj,  or  must  be  made,  a 
party  to  the  soft. 

It  was  admitted  tliat  the  court  could  not  enforce  a  specific  performance  of  the  oondl- 
tion,  or  covenant  to  indemnify,  contained  in  the  agreement  between  the  complain- 
ants and  the  state,  as  this  could  only  be  done  by  a  proceeding  directly  against  tha 
state,  which  could  not  be  sued  in  its  own  courts. 

And,  that  ao  okjeetlea  to  the  lufMlelioM  mighty  perhaps,  be  successful^  urged, 
against  a  suit  by  the  complainants  against  the  state  treasurer,  to  recover  pro- 
ceeds of  the  property  conT^yed,  paid  into  the  state  treasury;  as  he  holds  money- 
paid  into  the  treasury,  not  as  an  indiridual,  but  as  an  officer,  acting  under  authori^ 
of  the  oonstitutioii  and  laws  of  the  state,  which  makes  his  posseaaion  the  possffssion 
of  the  state. 

Hdd,  further,  that,  upon  the  facts  set  forth  in  the  bill,  and  a  waiTsr  by  tiie  com- 
plainants  of  any  forfeiture  growing  out  of  the  breacii  of  the  condition  upon  whidi 
they  conTeyed  the  property  to  the  state,  a  oourt  of  equity  would  adjudge  the 
defendants  trustees  of  the  property,  for  the  benefit  of  the  complainants;  and 
would  direct  that  the  property,  or  its  proceeds,  in  the  hands  of  the  defend- 
ants, or  so  much  thereof  as  might  be  necesnry  for  that  purpose,  be  oob- 
yerted  into  monoy  and  be  applied  towards  the  payment  of  the  damages  suf- 
fered by  the  complainants,  in  consequence  of  the  fUlure  of  the  state  to  indem- 
nify them,  according  to  the  tenns  of  the  agreement  between  the  complainants  and 
the  state. 

But  he  who  asks  equity  must  do  equity;  and  it  H>pearing  by  the  answer  in  this  case, 
that  the  complainants  had  possession  of  a  considerable  portion  of  the  property  con- 
veyed, and  refused  to  deliver  it  to  the  state,  it  wu  heldy  that  such  relief  would  not 
be  granted  to  the  complainants,  until  they  delivered  to  the  state  the  property  ao 
retained  by  them,  and  which  constituted  a  part  of  the  fund  out  of  which  they  were 
to  be  indemnified. 

Held,  also,  that  the  complainants  would  not  be  entitled  to  such  relief,  unless  upon  a 
waiver  of  the  f orfMture  growing  out  of  tiie  breach  of  the  condition,  on  which  the 
property  was  conveyed  to  the  state. 

Equity  will  not  lend  its  aid  to  divest  an  estate  for  the  breach  of  a  condition  subse- 
quent, although  that  aid  wHl  sometimes  be  extended  to  relieve  against  such  a  con- 
ditioB. 

Appeal  from  the  Court  of  Chancery.    The  bill   in   this 
case  sets  forth  the  same  facts  as   are  alleged  in  the  bill 
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filed  in  the  case  of  the  MicMgcm  State  Bcmh  v.  Heatings  cmd 
others,  reported  arUe,  p.  225  (which  was  between  the  same 
parties),  and  also  contains  the  additional  averment,  that,  in 
consequence  of  the  neglect  and  refusal  of  the  state  to  indem- 
nify the  complainants  against  the  claims  and  liabilities  men- 
tioned in  the  condition  of  the  indenture  or  agreement  set 
forth  in  the  bill,  a  suit  at  law  had  been  instituted  in  the 
Circuit  Court  for  the  county  of  Wayne,  against  the  com- 
plainants, on  a  certain  bond  executed  to,  and  secured  by  & 
mortgage  to  the  Bank  of  Michigan,  and  which  was  one  of 
the  liabilities  mentioned  in  said  condition,  and  that  the 
complainants  had  been  compelled  to  pay  said  bond,  amount- 
ing to  $9,699,  whereby  they  had  been  damnified,  etc. 

An  answer  was  filed  by  Hammond,  Adam  and  Eldredge,. 
three  of  the  defendants,  which  admitted  most  of  the  material 
allegations  in  the  bill,  and  which  the  decision  of  the  court 
renders  it  unnecessary  to  notice  further  than  to  state  that  it 
appeared  therefrom,  that  a  considerable  portion  of  the  assets 
assigned  by  the  complainants  to  the  state  were,  as  set  forth  in 
the  bill,  on  the  execution  of  the  assignment,  placed  in  the 
hands  of  Joy  &  Porter,  as  attorneys  of  the  state,  for  collec- 
tion ;  and  that  said  Joy  &  Porter  now  refused  to  deliver  them 
to  the  said  defendants,  as  trustees  for  the  state,  but  claimed 
that  they  had  reverted  to  the  complainants,  and  that  they 
now  held  them  as  attorneys  for  the  complainants,  and  had 
the  right  so  to  hold  them,  and  to  make  delivery  thereof  to  the 
complainants. 

To  this  answer  a  replication  was  filed. 

Hastings,  the  other  defendant,  demurred  generally  to  the 
bill. 

The  cause  having  been  heard  in  the  court  below  upon 
the  bill,  answer,  replication  and  demurrer,  the  chancel- 
lor ordered  the  bill  dismissed.  (As  to  the  grounds  of  the 
chancellor's  decision,  vide  1  Walk.,  Oh.  i?.,  9.)    To  reverse 
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this  order^  the  cauae  was  appealed  by  the  complainants  to  this 
court 

Joy  db  Porter  J  for  the  complaiiianta. 

Famawarihy  Attorney-General,  and  Van  Dyhe  dk  Emmons^ 
for  the  defendants. 

Whipple,  J.,  delivered  the  opinion  of  the  court 
The  present  case  involves  the  same  legal  principles  which 
were  so  ably  discussed  and  so  fnlly  considered  by  this  court 
at  its  last  January  term,  in  another  and  similar  case  between 
the  same  parties.  {Vide^  antey  225.)  We  are  now  called 
upon  to  decide  whether  the  aspect  given  to  the  present  case, 
will  authorize  us  in  granting  the  relief  prayed  for,  and  which 
was  denied  in  the  former  one,  for  reasons  stated  in  an  opin- 
ion which  I  had  the  honor,  as  the  oigan  of  the  court,  to 
deliver. 

It  becomes  necessary,  in  the  first  place,  to  state  with  clear- 
ness the  principles  established  by  this  court,  in  the  case  last 
mentioned,  before  entering  upon  the  discussion  of  those  now 
presented  for  our  decision.  In  doing  this,  I  have  a  twofold 
object  in  view :  One  is,  to  see  how  far  those  principles  are 
applicable  to  the  case  before  us ;  another  is,  to  correct  some 
misapprehension  which  seems  to  have  prevailed  respecting 
the  scope  and  extent  of  that  decision.  Upon  an  examination 
of  the  opinion  it  will  be  found  to  assert  the  following  propo- 
sitions : 

1.  That  ^^  the  principle  is  well  settled  that  while  a  state 
may  sue,  it  cannot  be  sued  in  its  own  courts,  unless,  indeed,  the 
state  consents  to  submit  itself  to  the  jurisdiction  of  the  court :" 
AnUy  236. 

2.  That  ^'a  person  cannot  be  regarded  as  a  party  to  a 
suit,  who  is  not  made  one  by  the  proceedings  in  the  case,  and 
does  not  appear  in  that  character  upon  the  record : "  ArUSy 
237. 
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3.  That,  ^^  upon  a  case  made  by  a  bill,  showing  an  entire 
want  of  authority  on  the  part  of  a  public  officer  to  do  an  act, 
which  act,  when  done,  would  leave  the  injured  party  remedi- 
less, a  court  of  equity  would  grant  its  injunction  to  ward  ofi 
the  blow,  although  the  state  might  be  directly  interested  in 
haying  the  act  done : "    AtUSy  239. 

4.  That  the  mere  circumstance  that  a  state  is  interested 
in  the  subject  matter  in  controversy,  does  not,  of  itself,  neces- 
sarily oust  a  court  of  jurisdiction ;  but  such  jurisdiction  will 
be  exercised  in  a  variety  of  cases  particularly  referred  to  in 
the  opinion :    ArUej  238,  et  aeq. 

5.  ^^That  the  estate  granted  by  the  complainants  was 
upon  condition : "    Ante^  266. 

6.  ^^  That,  whether  the  commissioners  on  the  part  of  the 
state,  had  the  authority  or  not,  to  annex  the  condition, 
cannot  affect  the  legal  rights  of  the  complainants  under 
the  agreement,  for  the  reason  that  the  state  had  ratified 
and  confirmed  the  acts  of  the  conmussioners,  and  were 
bound  by  the  agreement  made  with  the  complainants:" 
Ihid. 

7.  ^^That  the  condition  in  the  last  dause  of  the  agree- 
ment was  simply  to  indemnify : "    Tb. 

'  8.  ^^  That  there  had  been  no  breach,  by  the  state,  of  the 
condition:"    Tb. 

9.  "  That  so  much  of  the  act  of  17th  February,  1842,  as 
rejects  the  condition,  is  a  nullity,  and  of  no  efficacy  in  the 
law:"    n. 

The  decree  of  the  chancellor  was  affirmed  in  that  case, 
because  it  appeared  to  us  that  the  facts  disclosed  in  the 
bill  did  not  entitle  the  complainants  to  the  relief  prayed 
for. 

It  is  now  contended  by  the  counsel  for  the  complainants, 
"that  the  whole  case  has  been  already  determined,  and 
that  all  the  facts  are  now  set  up,  which  bring  the  case 
within  the   principles    of  the   decision  of   the   court  last 
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winter."  If  the  counfiel  intended  to  assert  that  this  conrt^ 
in  the  decision  referred  to,  wonid  have  pronounced  a  dif- 
ferent judgment,  had  the  facts  which  appear  in  the  bill 
now  before  ns,  been  set  ont  in  the  bill  then  before  11%  he 
certainly  asserts  what  that  decision  will  not  justify.  I 
take  it  for  granted,  however,  that  all  the  counsel  intended 
by  the  remark  was,  that,  from  the  principles  laid  down  in 
that  case,  it  was  a  fair  inference,  that  the  relief  sought  for 
would  be  granted,  provided  the  difficulty  suggested  by 
the  court  was  obviated.  It  is  not  my  habit  to  decide  ques- 
tions not  raised  by  the  pleadings,  or  to  pronounce  opiniona 
not  called  for  by  the  circumstances  of  the  case  before  me. 
All  the  court  decided  in  that  case,  or  intended  to  decide 
was,  that,  admitting  the  jurisdiction  of  this  court,  yet 
relief  could  not  be  extended  to  the  complainants,  for  the 
obvious  reason  that  there  had,'  in  fact,  been  no  breach  of 
the  condition  annexed  to  the  estate  granted  by  the  complain- 
ants  to  the  defendants.  But  we  went  further,  and  suggested 
that,  if  ^'  we  could  so  construe  the  indenture  as  to  intend  that^ 
in  point  of  fact,  the  covenant  to  indemnify^  meant  a  cove- 
nant to  pay^  as  was  the  case  in  Champior^  v.  Browr^  and 
Rcmelaiigh  v.  HaySj  insuperable  difficulties  would  be  inter- 
posed in  the  way  of  granting  the  relief  sought  for:" 
Anie^  263.  These  difficulties  we  ventured  to  hint  at,  and 
then  used  this  language :  "  I  have  treated  the  case,  thus 
far,  as  though  the  covenant  was  not  inserted  in  the  inden- 
ture, as  a  condition  annexed  to  the  estate.  I  have  con- 
sidered it  as  though  it  did  not,  of  itself,  constitute  the 
condition;  and  it  may  be  questionable  whether,  had  it 
been  a  covenant  to  pay^  instead  of  a  covenant  to  indem- 
nify^ a  court  of  equity  would  decree  a  specific  perfor- 
mance. But  that  question  does  not  necessarily  arise,  and 
no  decision,  therefore,  is  caUed  for  on  that  point : "  Ante^ 
263,  264.  These  views  were  announced*  to  avoid  the 
possibility  of  mistake,  and  to  admonish  counsel  that  other 
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difficulties  besides  the  one  on  whicli  the  opinion  of  the  conrt 
"Was  based,  might  be  interposed  to  defeat  the  specific  relief 
prayed  for  in  the  bill. 

I  have  been  induced  to  be  thus  particular  in  stating 
what  was  actually  decided  by  this  court,  at  the  last  Jan- 
uary term,  for  another  reason:  A  volume  of  the  reports 
of  the  Court  of  Chancery,  now  in  the  course  of  publica- 
tion, having  been  put  into  my  possession,  I  observed  a  note, 
appended  by  the  chancellor  to  his  decision  in  that  case, 
conmienting  upon  the  opinion  of  this  court,  and  in  which, 
it  is  said^  that  the  Supreme  Court  held  that  the  chancellor 
had  jurisdiction  of  the  case,  ^^  and  consequently  that 
it  was  competent  for  him  to  have  given  relief  against  the 
Btate,  if  complainants  had  made  out  a  proper  case  by  their 
bill;  that  is,  had  shown  themselves  damnified  by  being 
compelled  to  pay  off  the  bond  and  mortgage  which  the 
commissioners  agreed  the  state  should  pay.  And  Osbom 
V.  The  Ba/nJc  of  the  United  States^  9  Wheat.,  738,  noticed 
by  the  chancellor  in  the  concluding  part  of  his  opinion, 
was  relied  on  by  the  Supreme  Court,  to  show  the  juris- 
diction of  the  chancellor.  They  appear,  however  to 
have  overlooked  the  broad  distinction  between  the  two 
cases,  viz. :  that  one  was  a  case  of  tort,  and  the  other  of 
contract.  They  admitted  that  the  state  could  not  be  sued, 
and  yet  held  the  court  had  jurisdiction  to  enforce  a  con- 
tract against  the  state,  in  a  suit  to  which  the  state  was  not 
80  much  as  a  party.  In  Oshom  v.  The  Ba/nJc  of  the  United 
JStateSy  the  bank  sought  relief  on  the  ground  that  the  act  of 
the  legislature,  under  which  the  officers  of  the  state  had 
acted,  was  unconstitutional  and  void  ;  and  on  that  ground, 
and  no  other,  obtained  relief.  The  acts  of  a  state  officer, 
when  unauthorized  by  the  constitution  and  laws  of  the 
state,  though  done  in  the  name  of  the  state,  are  his  indi- 
vidual acts,  for  which  he  alone,  in  his  individual  capacity, 
and  not    the    state,    is    responsible.     Such   acts    are  the 
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individaal  acts  of  the  person ;  and  not  of  the  officer  in  his 
official  capacity,  or  of  the  state.  While,  in  the  case  before 
them,  relief  was  asked  on  the  ground  of  a  contract 
with  the  state,  which  contract  it  was  insisted  was  good 
and  binding  on  the  state,  and  shonld  therefore  be  per- 
formed by  the  state :"  Walk.  CL,  14,  fwte.  Sufficient 
has  been  shown  to  rescue  the  opinion  of  the  Supreme 
Court  from  the  absurdities  in  which  it  would  be  inyolved, 
if  the  note  of  the  chancellor  contained  a  correct  state- 
ment of  the  views  expressed  by  us.  That  opiI^on  is 
the  best  exponent  of  the  views  of  this  court  upon  the 
questions  presented  for  their  consideration.  Upon  review- 
ing it,  I  have  been  unable  to  discover  that  it  asserts  the 
proposition  that  ^^the  state  couldnot  be  sued^  and  yet  held 
the  court  had  Jurisdiction  to  enforce  a  contract  against  the 
etatCy  in  a  suit  to  which  the  state  was  not  so  tauch  as  a 
party. ^^  No  such  absurd  doctrine  was  maintained  by  this 
court  It  would  argue  a  lamentable  ignorance  of  the 
most  familiar  principles,  to  assert  that  a  Court  of  Chancery 
could  enforce  the  specific  execution  of  a  contract,  as 
against  a  state,  although  the  state  was  not  a  party  to  the 
record.  In  such  a  case,  it  is  admitted  that  a  Court  of 
Chancery  would,  in  an  attempt  to  execute  such  a  power, 
encounter  a  party  who  would  not  silently  or  tamely  sub- 
mit to  its  decrees.  Again — ^it  is  said  by  the  chancellor, 
that  ^^  relief  was  asked  on  the  ground  of  a  contract  with 
the  state,"  etc  This  is  but  a  very  partial  view  of  the 
ground  on  which  relief  was  claimed.  It  was  insisted,  it 
is  true,  that  the  state  was  bound  to  perform  its  agreement 
with  the  bank,  and  indemnify  them  against  the  liabilities 
mentioned  in  the  condition  annexed  to  that  agreement; 
but  the  special  ground  relied  upon  by  the  complainants 
was,  that,  as  there  had  been  a  violation  of  that  agreement, 
the  property  assigned  to  the  state  had  reverted,  and  that, 
under  the  circumstances^  a  court  of  equity  might  regard 
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the  defendants  in  the  light  of  trustees  for  the  benefit  of  the 
bank,  and  decree,  not  that  the  state  should  execute,  sped- 
Really,  the  agreement,  but  that  the  property  remaining  in 
their  hands,  should  be  regarded  as  a  trust  fund  to  indem- 
nify. 

I  have  thought  it  proper  to  refer  to  this  criticism  of  the 
chancellor,  lest  our  silence  might  be  construed  into  an  acqui- 
escence in  its  justice.  We  lay  no  claim  to  infallibility, 
but  feel  bound  to  see  that  our  opinions,  upon  questions  so 
important,  should  not  be  perverted;  and  especially  that 
we  should  not  appear  to  have  entertained  and  expressed 
opinions  so  palpably  absurd  as  those  imputed  to  us.  In 
these  remarks  I  do  not  intend,  as  a  matter  of  course,  to 
impute  any  intentional  misrepresentation  of  my  views,  to 
the  chancellor,  whose  high  character  is  sufScient  to  shield 
him  against  such  an  imputation.  But,  admitting  his  right  to 
criticise  the  opinions  pronounced  by  this  court;  in  the  mode 
adopted  by  him,  we  have  no  other  means  left  of  correcting 
any  errors  that  may  lurk  in  such  criticism,  than  to  expose 
them  in  such  manner  as  will  be  most  likely  to  set  ourselves 
right  before  the  public. 

With  these  preliminary  remarks,  I  shall  now  proceed 
to  consider  the  only  question  which,  in  my  opinion,  is  pre- 
sented for  our  decision.  Will  this  court,  upon  the  facts 
appearing  in  the  bill  and  answer,  direct  that  the  assets 
now  in  the  hands  of  the  defendants  be  applied  towards 
the  payment  of  the  damages  suffered  by  the  complainants, 
in  consequence  of  the  failure  of  the  state  to  indemnify 
them  according  to  the  terms  of  the  agreement  recited  in 
the  billt  I  have  reconsidered,  with  much  care,  the  opinion 
of  this  court  pronounced  at  the  last  January  term,  and 
find  no  reason  for  receding  from  the  views  we  expressed 
on  that  occasion.  With  respect  to  the  question  of  juris- 
diction, which  is  again  pressed  upon  our  notice  by  the 
learned  counsel  in   behalf   of  the   defendants,  I  have  to 
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remark,  that  I  snbecribe  very  fully  to  almost  eveiy  prin* 
ciple  assmned  by  them  in  argument,  and  the  reasoning  by 
which  those  principles  are  supported,  but  will  endeavor, 
presently,  to  demonstrate  that  they  are  inapplicable  to  the 
present  case.  I  do  not  now  contend,  nor  have  I  ever  con* 
tended,  that  it  is  competent  for  this  court  to  decree,  as 
against  the  state,  the  specific  execution  of  the  covenant  to 
indemnify,  contained  in  the  agreement  between  the  state 
and  the  bank.  The  opinion,  an  abstract  of  which  I  have- 
given,  indicates  with  sufficient  certainty  what  the  opinion 
of  the  court  upon  that  question  would  have  been,  had  it 
been  necessary  in  order  to  a  decision  of  the  case,  that 
we  should  pass  upon  it  Nor  do  we  hold  it  competent  for 
this  court  to  make  a  decree  against  a  state  officer,  acting 
within  the  scope  of  lawful  authority,  when  such  decree, 
although  against  the  officer,  would  in  fact  be  against  the 
state.  We  assume  no  power  to  do  that  indirectly, -which 
we  may  not  do  directly.  But  in  whom  is  the  legal  inter- 
est of  the  property  sought  to  be  affected  by  the  decree 
this  court  is  called  upon  to  make  in  this  case  1  We  endea* 
vored  to  show,  and  think  we  did  successfully  show,  in 
the  former  case  between  the  same  parties,  that  the  estate 
granted  by  the  complainants  to  the  defendants,  was  upon  a. 
condition  subsequent ;  and  that,  up  to  the  time  of  the  filing 
of  the  bill  in  that  case,  there  had  been  no  breach  of  that 
condition  by  the  state.  We  also  declared  what  would  be 
the  effect  of  an  actual  breach  of  such  condition  by  the 
state.  We  waived  the  consideration  of  the  question, 
whether  it  was  competent  for  the  agents  of  the  state  to 
annex  the  condition,  regarding  the  act  of  the  17th  Febru- 
ary, 1842,  as  a  ratification,  by  the  legislature,  of  the  acts 
of  their  agents.  We  also  denied  the  right  of  the  legisla- 
ture to  convert  an  estate  granted  upon  condition,  into  an 
absolute  estate,  or  to  reject  the  condition  on  the  ground 
that  there  had  been  an  excess  of  authority  on  the  part  of 
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its  agents ;  holding  that  the  estate  could  not  be  separated  from 

• 

the  condition  on  which  it  was  granted.  We  further  held, 
that  the  possession  of  the  estate,  by  the  state  officers,  acting 
under  the  authority  of  that  act,  was  in  all  respects  lawful,  it 
being  admitted  that  there  had  been  no  breach  of  the  condi- 
tion by  the  state.  The  question  now  arises,  whether  the  rela- 
tion of  the  parties  to  each  other,  or  to  the  subject  matter  in 
controversy,  remains  unchanged  since  the  judgment  of  the 
•court  in  that  case. 

What  was  the  legal  effect  of  the  neglect  or  refusal  of  the 
«tate  to  indemnify  the  complainants  against  the  judgment 
rendered  against  them,  on  one  of  the  bonds  mentioned  in  the 
•condition  of  the  agreement  entered  into  between  the  parties, 
which  judgment  the  complainants  aver  they  have  paid? 
This  question  was  answered  by  us  in  the  opinion  delivered  at 
the  last  January  term  of  this  court.  The  estate  assigned  to 
the  state  reverted  to  the  complainants.  If  so,  they  are  the 
legal  owners  of  that  estate,  and  are  entitled  to  the  remedy 
which  the  law  affords  to  reduce  it  to  possession.  If  this 
view  be  correct,  the  possession  of  the  assigned  property 
by  the  state  officers  is  not  the  possession  of  the  state. 
They  no  longer  hold  it,  as  is  contended  in  the  answer, 
by  virtue  of  the  act  of  the  17th  February,  1842. 
That  act  conferred  a  lawful  authority  of  those  officers 
to  dispose  of  the  assigned  property  for  the  purposes 
therein  set  foith,  so  long  as  the  state  itself  had  the 
Tight  to  that  property ;  but,  when  the  state,  Jy  its  (yam 
-wluTvtwry  act,  becomes  divested  of  all  right  to  the  prop- 
erty, when  it  becomes  in  fact  and  in  law  the  property 
of  the  complainants,  it  cannot  be  said  that  the  possession  of 
the  defendants  is  the  possession  of  the  state.  That  pos- 
session, although  lawful  at  the  time  of  the  passage  of 
the  act,  became  unlawful  when  the  state  forfeited  the 
estate  granted  to  them,  by  a  breach  of  the  condition  upon 
tv'hich  that  estate  was  granted.    Any  control  over,  or  dig- 
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pofiition  of  thd  property  in  question,  nnder  the  provisions 
of  that  act,  by  the  defendants,  is  in  derogation  of  the  rights 
of  the  complainants.  The  defendants  can  no  longer  seek 
shelter,  for  any  acts  of  theirs  in  respect  to  that  property^ 
under  the  provisions  of  a  law  which  has  become  inoperar 
live.  If  this  be  sound  law  it  follows  that  all  such  acts,, 
though  done  under  color  of  law,  in  the  name  of  office^ 
are,  in  fact,  the  indi/oidual  and  pere<mal  acts  of  the 
defendants. 

To  illustrate  my  views :  Suppose  an  action  for  money 
had  and  received  is  commenced  by  the  complainants 
against  the  defendant^  to  recover  a  sum  of  money  now  in 
their  hands,  and  received  by  them  on  one  of  the  securities 
assigned  by  the  complainants  to  the  state;  who  can  doubt 
the  result!  The  condition  upon  which  the  security  was 
assigned  being  broken,  the  right  of  the  state  to  collect  and 
hold  the  money  is  forfeited,  and  the  complainants  are  per- 
mitted to  resume  rights  which  they  parted  with,  not  abso- 
lutely, but  conditionally.  A  court  of  law  would  not,  for 
a  moment,  listen  to  a  defense  loonded  on  the  allegation  that 
the  defendants  are  state  officers,  acting  by  state  authority, 
and  are,  therefore,  protected  by  their  connection  with  their 
principal.  The  answer  to  such  a  defense  would  be,  that,  as 
the  state  had  no  legal  interest  in  the  subject  matter  in  con- 
troversy, they  are  not  a  necessary  party  to  the  suit.  This 
would  be  the  answer  to  any  question  of  jurisdiction  that 
might  be  raised ;  and,  the  connection  between  then^ 
and  their  principal  being  dissolved,  they  would  be 
regarded  as  individuals  holding  money  in  their  hands 
belonging  to  the  complainants,  and  a  recovery  of  that 
money  would  follow.  If  the  money,  to  recover  which 
the  suit  was  brought,  had  been  actually  paid  into  the 
treasury  by  the  defendants,  it  is  admitted  that,  in  a  suit 
brought  by  the  complainants  against  the  state  treasurer 
to  recover  it,  the  question  of   jurisdiction  might,  perhaps^ 
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be  Buccessfally  urged.  The  state  treasurer  holds  the  money 
paid  into  the  treasury,  not  aa  an  individual,  but  as  an  officer 
acting  under  the  authority  of  the  constitution  and  laws  of  the 
state,  which  makes  his  possession  of  the  money  the  posses- 
sion of  the  state ;  so  that  the  controversy  would  be,  in  fact, 
between  the  state  and  the  complainants.  Yet,  the  court  in 
which  the  case  might  be  pending,  would  entertain  jurisdiction 
of  the  case,  until,^  in  its  progress,  either  the  record  or  the  evi- 
dence disclosed  the  facts  upon  which  the  question  of 
jurisdiction  might  arise.  There  are  cases,  however,  where 
suits  may  be  successfully  prosecuted  against  a  public  officer, 
who,  as  such,  has  money  in  his  hands  belonging  to  an  indi- 
vidual, and  refuses  to  pay  it  over :  Priddy  v.  Mosey  8  Meri- 
vale,  102. 

The  present  case,  then,  and  that  of  Osharn  v.  The  Ba/nJc 
of  the  United  States^  are  not  "a^  dissimilar  as  any  two 
cases  weU  caidd  heP  In  the  latter  case,  the  original  taking 
of  the  money  from  the  bank  was  tortious,  being  in  contra- 
vention of  an  act  of  congress  which  was  adjudged  constitu- 
tional. In  the  present  One,  the  original  taking  was  legal; 
but  the  breach  of  the  condition  of  the  agreement  under 
which  the  state  held  the  property,  having  worked  a  forfeit- 
ure, the  possession  of  the  defendants,  as  respects  the  com- 
plainant, is  wrongful,  because  against  law.  In  the  case  of 
Oshorn  V,  The  Bank  of  the  United  States  it  was  adjudged 
that,  as  the  taking  was  in  violation  of  law,  trespass  might  be 
maintained ;  and,  if  trespass  could  be  maintained,  then  an 
action  on  the  case  for  money  had  and  received  would 
also  lie.  In  the  case  before  us  trespass  could  not  be 
maintained,  as  the  original  taking  was  not  tortious;  but, 
if  the  property  has  reverted  to  the  complainants,  for 
the  reason  stated,  an  action  on  the  case  for  money 
had  and  received  may  be  maintained,  to  recover 
moneys  received  by  the  defendants,  upon  the  assigned 
assets,  subsequent  to  the  forfeiture,  and  held  by  them  at 
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the  commencement  of  the  snit ;  the  money  being  the  prop- 
erty of  the  complainants,  and  the  holding  of  the  money  by 
the  defendants  being,  as  respects  the  complainants,  illegal. 
Again :  The  Supreme  Court  of  the  United  States,  in  the 
case  of  Oshom  v.  The  Bank  of  the  United  State^^  held,  that 
a  Court  of  Chancery  will  restrain  an  agent  from  paying  over 
moneys  to  his  principal,  if  that  principal  would  not  be  ame- 
nable to  law.  So,  in  the  case  before  us ;  if  the  moneys  now  in 
the  hands  of  the  defendants,  or  which  may  hereafter  come 
into  their  hands,  arising  from  the  sale  of  the  assigned  assets, 
are  by  them  paid  into  the  treasury  of  the  state,  it  is  very 
doubtful  whether  it  could  then  be  reached,  as  the  state,  in 
whose  vaults  the  money  is  deposited,  is  not  amenable  to  law. 
In  the  same  case  the  Supreme  Court  of  the  United  States 
decided  that  the  agents  or  officers  of  the  state  of  Ohio, 
having  done  the  act  complained  of  in  violation  of  law,  were 
not  privileged  by  their  connection  with  their  principal.  In 
the  case  before  us  the  defendants  are  no  more  privi- 
leged than  were  the  agents  of  the  state  of  Ohio ;  for 
the  reason  that  they  are  engaged  in  disposing  of  prop- 
erty, under  a  law,  the  provisions  of  which  are  now  inop- 
erative. Without  stopping  to  trace  the  parallel  any  farther 
between  the  two  cases,  it  is  quite  clear,  that  in  their  promi- 
nent features,  they  are  not  so  unlike  each  other  as  was  sup- 
posed. 

Are  the  complainants,  then,  upon  the  case  as  now  pre- 
sented, entitled  to  relief  ?  In  the  former  case  between  the 
same  parties,  we  held  that  a  court  of  equity  would  not 
lend  its  aid  to  divest  an  estate  for  the  breach  of  a  con- 
dition subsequent,  although  that  aid  would  be  sometimes 
extended  to  relieve  against  such  a  condition.  We  cannot^ 
therefore,  decree  a  forfeiture  in  the  present  case ;  and  we 
certainly  would  notj  did  we  possess  the  power,  as  it  would 
operate  most  inequitably  upon  the  rights  of  the  state. 
Can  we,  then,  regard  the  property  now  under  the  control 
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of  the  defendants,  and  in  their  possession,  as  a  trust  fond 
to  indemnify  the  complainants  against  the  losses  they  may 
have  sustained,  growing  out  of  a  breach  of  the  condition 
of  the  agreement  entered  into  between  the  complainants 
and  the  state  ?  It  is  admitted  that  no  decree  could  be  effec- 
tual against  the  state.  It  is  also  clear  that  no  decree 
would  be  made  in  the  case  against  the  present  defendants, 
if  the  answer  disclosed  such  a  state  of  facts  as  showed 
the  state  to  be  the  party  legally  interested  in  the  property 
now  in  their  hands.  But  the  legal  conclusion,  arising  from 
the  facts  stated  in  the  answer  is,  that  the  state  has  no  right 
to,  or  legal  interest  in,  the  property,  and  that,  therefore, 
the  defendants  do  not  hold  the  same  as  the  agents  of  the 
state.  The  legal  conclusion  is  irresistible,  provided  the 
ground  we  have  assumed  be  correct,  that  the  property  has 
reverted  to  the  complainants.  That  it  has  reverted,  I 
think  is  unquestionable.  The  state  of  the  case  then,  in  a 
legal  point  of  view  is,  that  the  defendants  are  in  posses- 
sion of  certain  property,  claiming  to  hold  and  dispose  of 
the  same  under  the  provisions  of  the  act  of  17th  Febm- 
ary,  1842.  The  right  to  hold  and  dispose  of  the  property, 
in  the  manner  provided  in  that  act,  was  undoubted  at  the 
time  of  its  passage.  Matters  ex  post  facto  have  arisen, 
which  affect  the  rights  of  the  parties  to  that  property. 
The  state  has,  by  its  own  act,  divested  itself  of  that  prop- 
erty, and  the  same  has  reverted  to  the  complainants,  just 
as  effectually  as  though  the  state  had  actually  returned  it 
to  them,  after  a  breach  of  the  condition  on  which  the  same 
was  granted.  The  property,  then,  is  held  by  the  defend- 
ants, not  as  trustees  of  the  state,  but  as  trustees  of  the 
complainants,  and  for  their  benefit.  That  part  of  the  act 
of  17th  February,  1842,  which  transfers  the  property  to 
the  defendants,  and  directs  it  to  be  applied  for  the  benefit 
of  the  public,  has  ceased  to  have  any  legal  operation, 
unless  it  be  contended  that  private  property  can  be  taken 
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for  a  public  use  without  compensation.  'NoWj  if  the 
premises  I  have  laid  down  be  true,  it  is  not  clear  that  an 
appropriation  of  the  property  in  question,  for  the  purposes 
declared  in  the  act,  since  it  has  reverted  to  the  complain- 
ants, would  be  a  violation  of  private  rights,  and  against 
law }  If  it  would,  is  it  not  equally  dear,  that  it  is  the 
province  of  this  court  to  interpose  its  authority,  and  pre- 
vent the  defendants  from  doing  an  act  in  violation  of  law  ? 
Such  interposition  will  be  justified,  unless  a  court  of  law 
is  clothed  with  all  the  necessary  powers  to  do  ample  and 
complete  justice  between  the  parties.  It  may  be  contended 
that  actions  of  ejectment  might  be  commenced,  and 
recovery  of  the  real  estate  had  in  this  way ;  and  that  actions 
of  trover,  or  for  money  had  and  received,  might  be 
instituted  for  the  recovery  of  the  securities  now  in  their 
possession,  or  for  moneys  in  their  hands,  realized  from 
such  securities.  But  who  does  not  see  that  such  a  remedy 
would  operate  most  oppressively  upon  the  complain- 
ants, and  most  inequitably  upon  the  state  t  I  do  not  see, 
therefore,  why  it  is  not  competent  for  this  court  to  hold 
that  the  property  now  in  the  hands  of  the  defendants,  be 
appropriated  according  to  the  prayer  of  the  bill.  Such  a 
course  I  think  warranted  by  the  case  made  by  the  bill 
and  answer,  and  will  best  subserve  the  purposes  of  jus- 
tice. 

I  have  not  permitted  myself  to  examine  into  the  transac- 
tions between  the  state  and  the  complainants  previous 
to  the  settlement  had  between  them.  The  conMnissioners 
on  the  part  of  the  state  may  have  transcended  their  powers ; 
the  settlement  itself  may  have  been  unwise  and  inequi- 
table; the  commissioners  may  have  made  a  bad  bargain 
for  the  state;  all  this  may  be  very  true.  But  it  was  in 
the  power  of  the  state  to  have  repudiated  that  settle- 
ment, if  there  was  an  excess  of  power  on  the  part  of  its 
agents.     This  they    did   not  do.     On    the    contrary,  they 
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affirmed  the  acts  of  the  commissioners,  and  adopted  th& 
agreement  made  by  them  with  all  its  advantages  and  disad- 
vantages.    By  that  agreemtot  the  state  must  abide. 

But,  as  the  complainants  ask  equity,  they  must  do  equity^ 
and  place  in  the  hands  of  the  defendants  all  the  property 
in  their  custody  and  possession,  or  under  their  control^ 
assigned  to  the  state  by  the  bank.  It  is  averred  in  the 
answer,  that  Messrs.  Joy  &  Porter  hold  a  considerable  por- 
tion of  the  property  in  their  hands  for  the  bank.  This 
property,  therefore,  ought  to  be  delivered  over  to  the^ 
defendants,  and  constitute  apart  of  the  fund  out  of  which 
the  bank  is  to  be  indemnified.  The  retention  of  the 
property  by  the  bank  would  be  inconsistent  with  the  relief 
we  are  disposed  to  extend  to  them.  Again,  the  bill  does 
not  aver  a  willingness  on  the  part  of  the  complainants 
to  waive  the  forfeiture  growing  out  of  a  breach  of  the 
condition  of  the  agreement  between  them  and  the  state» 
The  complainants  are  not  entitled  to  relief  here  unless- 
they  will  waive  the  forfeiture.  They  cannot  insist  on 
being  indemnified,  and  avail  themselves  hereafter  of  the 
forfeiture.  It  may  be  that,  having  come  into  a  court  of 
equity  for  relief,  they  would  be  estopped  from  insisting  on  the 
forfeiture.  This  may,  and  probably  would  be  the  legal 
effect  of  the  decree  we  are  disposed  to  make ;  but  to  avoid 
all  further  difficulty  hereafter,  there  should  be  an  express- 
waiver.  A  court  of  equity  will,  however,  hold  the  defend- 
ants as  trustees. 

Goodwin,  J.,  being  a  stockholder  in  the  Michigan  State- 
Bank,  did  not  participate  in  the  decision. 

After  the  opinion  was  delivered,  a  decree  was  entered,  by 
the  consent  of  parties,  in  substance  as  follows : 

It  is  ordered,  adjudged  and  decreed,  that  the  defend- 
ants, Hammond,  Eldredge,  Adam  and  Hastings,  are^ 
and  do   stand  as    trustees  of    the    complainants,    and    for 
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their  benefit,  to  the  extent  hereinafter  mentioned,  of  the 
property  and  effects,  notes,  accounts,  real  estate,  mort- 
gage securities  and  choses  in  action  assigned  and  conveyed 
by  the  complainants  to  said  Hastings,  late  auditor-gen- 
•eral,  and  to  said  Hastings,  Thomas  Bowland,  late  secre- 
tary of  state,  and  Kobert  Stuart,  late  treasurer  of  the 
«tate  of  Michigan,  as  set  forth  in  the  bill,  which  may 
have  come  into  the  possession,  and  are  now  in  the  posses- 
sion of  the  defendants,  or  either  of  them,  or  their  attor- 
neys or  agents,  or  either  of  them ;  and  also  of  the  proceeds 
•of  said  property,  etc.,  in  their  possession  or  control ;  and 
also  of  all  property  and  securities  into  which  the  said 
property,  etc.,  or  any  part  thereof,  may  have  been  converted, 
or  changed,  or  for  which  the  same  may  have  been  sold, 
by  the  defendants,  or  either  of  them,  or  which  may  have 
been  received  in  exchange  therefor,  or  for  any  part  thereof, 
and  which,  at  the  date  of  this  decree,  remain  in  the 
hands,  or  stand  in  the  names  of  the  defendants,  or  either  of 
them ;  being  the  same  property,  etc.,  mentioned  in  the 
indenture  and  schedules  thereunto  annexed,  executed  on 
the  first  day  of  May,  1840,  between  the  complainants  and 
the  said  Hastings,  Eowland  and  Stuart,  commissioners  on 
behalf  of  the  state,  and  set  forth  in  the  bill  of  complaint  in 
this  cause ; 

That  the  complainants  do  and  shall  have  a  lien  thereon,  to 
the  extent,  and  for  the  amount  of  the  damages  sustained 
by  them,  by  reason  of  the  breach  of  the  condition  in  said 
indenture  ; 

That  it  be  referred  to  one  of  the  masters  of  the  Court  of 
Ohancery,  to  ascertain  and  report  to  said  court  the  amount  of 
«aid  damages ; 

That  said  Hammond,  Eldredge  and  Adam  (they  assent- 
ing thereto),  be  appointed  receivers,  under  the  direction 
of  the  Court  of  Chancery,  by  one  of  the  masters   thereof, 

540 


FIRST  CIRCUIT,  JANUARY  TERM,  1845.  545 


Michigan  State  Bank  v.  Hammond. 


to  whom  it  shall  be  referred  for  that  purpose,  to  take  posses- 
sion and  charge  of  said  property,  etc. ; 

That,  thereupon,  an  account  shall  be  taken,  before  such 
master,  of  all  the  property,  etc.,  and  that,  upon  such  account 
being  taken,  the  defendants  shall  appear  before  said  master 
and  submit  to  an  examination  touching  all  such  property,  etc.,. 
make  a  full  discovery  thereof,  and,  under  the  direction  of  said 
master,  assign  and  convey  such  property,  etc.,  to  the  receivers- 
who  shall  be  appointed  to  take  charge  thereof,  for  the  pur- 
poses of  this  decree ; 

That  James  F.  Joy,  and  George  P.  Porter,  the  president 
of  the  complainants,  shall,  in  like  manner,  appear  before  said 
master,  and  submit  to  like  examinations ;  and  that  both 
they  and  the  said  complainants,  shall,  in  like  manner,, 
assign,  transfer  and  convey  to  said  receivers  any  of  said 
property,  etc.,  which  may  be  in  their  control  or  in  the  con- 
trol of  either  of  them,  or  in  the  hands  of  their  agents  or  attor- 
neys; 

That  the  said  receivers  shall,  under  the  direction  of  the 
Court  of  Chancery,  convert  said  property,  etc.,  into  money,  so 
far  as  may  be  necessary  to  satisfy  the  complainants  the 
amount  of  damages  reported  by  the  master  to  have  been  sus- 
tained by  them,  in  consequence  of  the  breach  of  said  condi- 
tion in  said  indenture,  and  the  interest  thereon,  and  the  costs 
of  this  suit  to  be  taxed,  and  out  of  the  proceeds  of  said  prop- 
erty, etc.,  pay  to  the  complainants  the  said  damages,  interest 
and  costs ; 

That,  having  paid  the  same,  the  said  receivers  shall  assign^ 
convey  and  deliver  all  the  remaining  portion  of  said  property, 
etc.,  to  the  individuals  who  shall,  at  that  time,  hold  the  offices 
of  auditor-general,  secretary  of  state,  and  state  treasurer  of  the 
state  of  Michigan,  or  to  such  other  persons  as  the  Court  of 
Chancery  may  designate  and  appoint,  for  the  use  and  benefit 
of  said  state ; 

That,  before  availing  themselves  of  the  benefit  of  this 
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decree,  the  complaioants  shall  file  with  the  register  of  the 
Court  of  Chancery,  a  stipulation  to  waive  all  right  to  insist 
upon  a  f  orf  eitHre  of  any  breach  of  the  condition  contained  in 
eaid  indenture ; 

And  that  the  canse  and  proceedings  therein,  and  this  judg- 
ment and  decree,  be  remitted  to  the  Court  of  Chancery  for  the 
first  circuit,  to  the  intent  that  such  further  proceedings  may 
be  there  had  as  may  be  necessary  to  cany  this  judgment  and 
decree  into  effect 


Thomas  B.  W.  Stookton  and  Ghaunoey  8.  Payne  t.  Gardnar 
D.  WIlHama,  Kintiring  Pritdhette*  CUvin  Smith,  Thomas  J. 
Brake  and  BUnbeth  Lyons. 

The  reMiTatioii  hf  the  treaty  between  the  United  States  and  the  Chippewa  TiwHaiw, 
made  at  Saginaw,  September  M,  1819,  of  certain  deetgnated  qoantitiea  of  land,  to 
be  located  aa  the  preeident  of  the  United  Statea  misdirect, /or  tfceme  of 
therein  named,  cmmI  their  hein,  was  a  reserratlon  of  an  estate  In  feetimpU^to 
of  the  Individual 


The  tieatj  Itself  operated  as  a  grant  of  land  to  each  of  the  seTeral  reset  fees,  whidi 
became  perfect  when  the  land  was  located  under  the  direction  of  the  president  ot 
the  United  States,  and  no  patent  was  neoessaijr  to  perfect  the  title. 


Held,  That  a  patent  Issued  by  the  president  to  a  person  claiming  to  be  one  of  the 
was  ToM;  and  could  In  no  wise  affect  the  title  of  the  reserree  under  the 


Lands  may  be  granted  by  act  of  congress,  or  by  trea^,  as  well  as  by  patenl 

A  complainant  under  the  act  of  1840  (8.  L.  1810,  p.  1S7),  before  he  can  entitle  him- 
self to  relief,  must  show:  1.  Possession;  %  A  legal  or  equitable  title;  a  A 
claim  set  up  by  some  other  person;   and,  4.    ffis  title  most  be suMontfotorL    (a) 

A  court  of  equity  wtU  not  restrain  a  person  from  the  assertion  of  a  title  to  real  estate. 
In  the  course  of  judicial  pixMseedlngs,  or  decree  a  release  by  one  to  another,  unkss 
in  a  case  entirely  free  from  doubt. 


(a)  See  a  L.  1871,  |  6078.  That  possession  is  necessary,  see  Bladcwood  t.  Yan 
Vleet,  11  Mich.,  SU;  see  also  Jones  ▼.  Smith,  »  Mich.,  880;  De?aiix  t.  Msyur  oT 
Detroit,  Harr.  Oh.,  98;  King  r.  Carpenter,  87  Mich.,  808 
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A  grant  of  lands,  made  while  thej  are  In  the  actual  poasession  of  a  person  claiming 
under  a  title  advene  to  that  of  the  grantor,  although  yoid  as  against  such  person  in 
possession.  Is  good  as  between  the  grantor  and  grantee.    (5) 

The  grantee  oould  not  enforce  his  rights  under  the  grant,  in  his  own  name,  but  maj 
do  so  in  the  name  of  the  grantor;  and.  If  a  recoyeiy  of  possession  oould  be  had  in 
his  name,  the  grantee  would  be  entitled  to  such  possession,  as  the  grantor  would  be 
estopped  from  questioning  the  yalidlty  of  his  own  deed.    (5) 

Equity  will  not  decree  a  release  bj  A  to  B,  for  the  reason,  merely,  that  the  deed 
under  which  A  claims  was  executed  while  B  was  in  possession  of  the  premises, 
oiaiming  under  a  title  adrerse  to  that  of  A*s  grantor. 

General  hearway  and  jnMie  rtputaU&n  are  inadmlasible  to  prore  which  of  two  per- 
sons,  claiming,  by  the  same  name,  a  particular  grant  or  reserration  made  by  the 
treaty  of  Saginaw,  was  the  person  intended,    (c) 

What  was  said  at  the  time  of  the  treaty,  by  the  parties  to  it,  indicating  for  whose 
benefit  the' grant  was  intended  to  be  made,  is  admissible  In  evidence,  on  the  ground 
•  that  it  cousUtuted  a  part  of  the  rei  gettm» 

A  complainant  under  the  act  of  March  S8, 1840  (B.L.  1840,  p.  U7X  is  bound  to  estabUih 
a  dear  legal  or  equitable  title  in  himself,  before  he  can  call  upon  the  defendant  to 
release;  and  cannot  rely  upon  the  weakness  of  his  adverBary's  title. 

Appeal  from  the  Court  of  Chancery.  A  report  of  the  case 
in  that  court  will  be  found  in  Walk.  Ch.j  120. 

The  bill  was  filed  in  the  Court  of  Chancery,  June  11, 
1840,  and  stated  that,  by  a  treaty  between  the  United 
States  and  the  Chippewa  Indians,  concluded  on  the  24th 
of  September,  1819,  Mokitchenoqua,  altas  Kancy  Smith 
(and  since  her  intermarriage  with  Alexander  D.  Crane, 
Kancy  Crane),  became  entitled  to  a  section  of  land  near 
the  Grand  Traverse  of  the  Flint  river.  That  she  was  of 
Indian  descent,  and  the  reputed  daughter  of  Jacob  Smith, 
an  Indian  trader,  and  that  she  had  always  been  known 
and  recognized  among  the  Chippewa  Indians  by  the  name 
of  Mokitchenoqua.  That  other  sections  were  reserved  at 
the  same  place  for  other  persons  of  Indian  descent ;  and 
that,  to  give  full  effect  to  the  treaty,  it  became  necessary 
for  the  executive  of  the  United  States  not  only  to  cause 
to  be  located  and  surveyed  the  several  sections,  according 

(d)   See  Bruckner  r.  Lawrence,  ante,  p.  19,  note  6. 

(p)   Questioned,  but  followed,  in  Campau  y.  Dewey,  9  Mich.,  881,  488. 
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to  the  object,  intent  and  meaning  of  the  treaty,  bnt  also  to 
designate,  identify,  recognize  and  pnt  into  posseseion  of  the 
different  Bections,  the  several  individuals  entitled  to  each  ; 
which  was  attended  with  many  difficulties,  by  reason  of  the 
little  intercourse  which  had  existed  between  the  daimanta 
and  the  Indians  on  the  one  hand,  and  the  citizens  of  the 
United  States  on  the  other;  and  because  different  persons 
claimed  the  same  land  under  the  same  name.  That  the 
president  caused  the  several  sections  that  were  to  be 
located  at  the  Grand  Traverse,  amounting  in  all  to 
eleven,  to  be  surveyed  and  located  under  the  treaty;  and 
designated  section  number  eight  on  the  plat  of  the  sur- 
vey for  Mokitchenoqua.  That  the  secretary  of  the  treas- 
ury, under  the  direction  of  the  president,  instructed  the 
register  and  the  receiver  of  the  land  office  at  Detroit  to 
investigate  and  determine  the  respective  persons  to  whom  the 
lands  belonged;  and  that  they,  after  investigating  the 
matter,  determined  Kancy  Crane  was  the  person  called 
Mokitchenoqua  in  the  treaty,  and  certified  their  deter- 
mination, and  the  evidence  taken  by  them,  to  the  gen- 
eral land  office  at  Washington ;  which  determination,  after 
having  been  received  by  the  commissioner  of  the  land 
office,  was  confirmed  August  5th,  1835,  and  a  certificate 
given  on  the  same  day,  that  Mokitchenoqua,  alias  'Ntansy 
Crane,  fonnerly  Nancy  Smith,  was  entitled  to  said  section 
eight,  agreeably  to  the  treaty.  June  30th,  1835,  Nancy 
Crane  and  her  husband  released  all  their  interest  to  John 
Garland,  from  whom  the  complainants  derived  their  title ; 
and  she  and  her  husband  afterwards,  February  10th,  1837, 
deeded  two-thirds  of  the  same  to  Calvin  Smith  and  Thomas 
J.  Drake,  who  were  charged  with  notice  of  Garland's 
deed.  That,  March  7th,  1840,  a  patent  was  issued  to 
Mokitchenoqua,  alias  Nancy  Crane,  wife  of  Alexander  D. 
Crane,  formerly  Nancy  Smith.  That  Elizabeth  Lyons, 
assuming    the    name    of    Mokitchenoqua,    pretended    and 
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insigted  she  was  the  person  meant  by  the  treaty,  and  pre- 
sented her  claim  to  the  register  and  receiver  at  Detroit,  who 
gave  her  a  certificate  to  that  effect,  which  certificate  was  after- 
wards superseded  by  the  certificate  given  to  Nancy  Crane* 
That  Elizabeth  Lyons,  still  pretending  to  have  some  right  or 
interest,  on  the  4th  of  April,  1838,  deeded  the  section  to 
Gardner  D.  Williams  and  Kintzing  Pritchette,  who,  in  Feb- 
ruary, 1840,  caused  an  action  of  ejectment  to  be  brought 
against  the  complainant  Payne.  The  bill  prayed  defendants 
might  be  decreed  to  release  their  claim  to  the  premises,  and 
Williams  and  Pritchette  be  restrained  from  prosecuting  their 
action  of  ejectment. 

Williams,  by  his  answer,  admitted  the  making  of  the 
treaty,  the  reservation  by  it  of  eleven  sections  of  land  at 
the  Grand  Traverse  of  Flint  river,  and  that  one  of  the 
number  was  reserved  for  a  girl  named  Mokitchenoqua ; 
but  denied  Nancy  Smith  was  the  person  intended,  or  that 
she  was  known  by  that  name  among  the  Chippewa  Indians. 
He  also  admitted  the  several  sections  had  been  sur- 
veyed, marked  and  numbered,  and  section  eight  assigned  to 
Mokitchenoqua  under  the  treaty ;  admitted  the  instruc- 
tions given  to  the  register  and  receiver  of  the  land  office  at 
Detroit,  and  the  patent  of  March  7th,  1840,  as  stated 
in  the  bill,  but  insisted  tliat  he  and  Pritchette  were  not 
affected  by  them.  Stated  that  Elizabeth  Lyons,  the 
daughter  of  Archibald  Lyons,  an  Indian  trader,  was  the 
person  intended  by  the  treaty.  That  Mokitchenoqua  was 
her  Indian  name,  that  it  was  given  to  her  by  the  Indians 
when  she  was  an  infant,  and  before  the  treaty  of  Saginaw  ; 
that  the  chiefs  at  the  treaty  intended  to  give  her  a  section 
of  land,  and  that  the  same  was  reserved  for  her  by  her 
Indian  name  of  Mokitchenoqua.  That  she  received  a  cer- 
tificate from  the  register  of  the  land  office  at  Detroit; 
that  she  was  Mokitchenoqua,  and  that  she  was  the  first,, 
and  for  many  years  the  only   applicant,   and  received  her 
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certificate  of  identity  August  2(1,  1824.  That  Marie  Lavoj 
received  a  like  certificate  Febmarj  7th,  1827,  and  Nancj 
Orane  Januaiy  22d,  1831.  That  Elizabeth  Lyons,  on 
the  4th  of  April,  1838,  conveyed  to  Williams  and  Prit- 
chette,  who  had  brought  an  action  of  ejectment  against 
Payne. 

Pritchette  pnt  in  a  similar  answer,  and  the  bill  was  taken 
as  confessed  against  the  other  defendants,  Elizabeth  Lyons, 
Thomas  J.  Drake  and  Calvin  Smith. 

The  testimony  in  the  case  (the  more  material  portions  of 
which  will  be  found  stated  in  the  opinion  of  the  chancellor 
in  this  case,  WcUk.  Ch.^  135-139)  was  very  voluminous, 
and  related  chiefly  to  the  fact  of  whether  Nancy  Smith, 
alias  Crane,  under  whom  the  complainants  claim,  or 
Elizabeth  Lyons,  under  whom  the  defendants  daim,  was 
the  person  to  whom,  under  the  Lidian  name  of  Mokitche- 
noqua,  the  lands  in  controversy  were  intended  to  be 
reserved  by  the  third  article  of  the  treaty  of  Saginaw.  A 
statement  of  the  testimony  here,  does  not  seem  essential  to 
the  proper  understanding  of  the  questions  of  law  determined 
by  the  court. 

The  cause  having  been  heard  in  the  court  below  upon  tlie 
bill,  answers  and  proofs,  the  chancellor  ordered  the  bill 
dismissed,  as  to  all  the  defendants,  with  costs  to  Williams 
and  Pritchette,  but  without  costs  to  the  other  defend- 
ants. 

To  obtain  a  reversal  of  this  decree,  the  complainants 
appealed  to  this  court. 

A.  D,  JPraser  and  T.  Romeyn^  for  the  complainants : 
1.    The  treaty  did  not  vest  in  the  reservees  the  fee  of  the 
land  reserved. 

The  Indian  right  was  one  of  occupancy  merely.  Subject 
to  this  the  ultimate  fee  was  in  the  United  States,  and  was 
subject  to  grant  by  them:    Fletcher  v,  Pecky  6   Oranck, 
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^7;  Johnson  v.  Mcintosh^  8  Wheat.y  543;  S.  O.y  6  Pet. 
Cond.j  539  ;  Cherokee  Nation  v.  Oeorgia^  5  Pety  1 ;  Wor- 
cester  v.  Oeorgia^  6  Pet^  515  ;  MitcheU  v.  United  Spates,  9 
Pet.,  711,  745 ;  3  Kenfs  Com.,  377. 

By  the  terms  of  the  treaty,  the  Indian  right  was  reserved 
for  the  nse  of  the  reservees.  But  the  land  was  not  granted 
in  fee.  The  treaty  merely  reserved  the  right  of  pos- 
session. Examine  the  words  of  this  treaty  in  connection 
with  those  of  the  treaty  of  Chicago.  (Zand  La/a>%,  y. 
509.)  Godfrey  v.  JSeardslei/y  2  MoZean,  412,  416. 
In  that  case,  it  was  admitted  that  a  mere  reservation 
would  not  pass  the  fee.  The  treaty  was  held  to  imply  a 
grant,  only  by  force  of  the  words,  "  there  shall  he  gra/nted^^ 
These  were  properly  construed  to  be  words  of  grant  m 
pra^enti. 

In  the  present  case,  the  reservation  to  MoJdtchenoqua  is  in 
the  same  words  as  the  reservations  {in  Art  2),  of  certain 
large  bodies  of  land  to  the  Indians  who  made  the  cession. 
Will  it  be  contended  that,  by  this  reservation,  in  the  2d 
article,  the  Indians  acquired  the  absolute  fee  of  the  reserved 
lands } 

The  words  of  the  treaty  import  this,  and  no  more,  that  the 
Indfiins  reserved  out  of  the  cession  certain  tracts  for  desigr 
Hated  individuab.  The  IJiuted  States,  on  their  part,  stipu- 
late, to  hold  them  in  trust  for  ("  for  the  use  of  ")  the  persons 
named,  it  is  a  dJddaration  of  trust  on  the  part  of  the  United 
States.  To  perfect  the  title,  a  patent  or  conveyance  was 
necessary. 

2.  If  the  treaty  did  not  operate  h/  words  of  present 
grant,  then  it  was  necessary  to  issue  a  patent  to  perfect  the 
title  of  the  reservees.  These  are  the  only  modes  by  which 
the  fee  of  the  government  is  divested.  The  president  was 
bound  to  see  the  treaty  executed,  and  the  issue  of  the  patent 
was  therefore  lawful  and  proper. 
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3.  The  patent,  being  lawfully  iaened,  is  condnBive  upon 
tlie  parties  in  this  Bait 

Letters  patent  convey  the  fee  without  livery  of  seizin^ 
even  at  conunon  law :  5  C%>.,  94 ;  2  Pet.  Oond.,  104.  It 
is  a  title  from  its  date  :  5  Pet.  Cand.j  272.  The  grant 
of  a  patent  is  an  assertion  of  the  title  of  the  govern- 
ment ;  and  its  words  convey  the  same  idea :  5  Pet  Cand.y 
545. 

A  compliance  with  the  prerequisites  of  the  statute,  as  to 
the  issuing  of  a  patent,  is  to  be  presumed,  and  is  deducible 
from  the  patent  itself.  A  grant  made  by  an  office  author- 
ized by  law  to  make  it,  will  be  presumed  to  be  within 
his  powers:  10  Johns.,  23;  8  PeL  Cond.^  29;  5  PH. 
Cond.y  252,  272;  6  Pet.  Cand.,  357;  1  PeL  G.  C. 
P.,  291 ;  6  Pet.,  346,  728,  731 ;  7  Pet.,  61 ;  «  Pet.y 
436,  462,  455;  9  Pet.,  134;  12  Pet.,  437;  13  Pet.^ 
448. 

Unless  a  patent  is  void  upim  ite  faee,  or  the  issuing  of  it 
was  without  authority,  or  the  state  had  no  title,  it  cannot  be 
avoided  at  law  :  6  Pet.  Gond.,  358,  and  other  cases  before 
cited ;  also,  JIamngian  Ch.,  142.  The  patent  should  be 
setaside  by  a  proceeding  in  a  court  of  equity,  w  by  eeire 
facias. 

The  legal  title  as  evidenced  by  the  patent  mui^  prevail :  1 
Pet.,  664. 

If  the  patent  issued  by  fraud,  or  on  a  false  suggestion,  it 
was  voidable  only,  and  must  be  impeached  by  proceed- 
ings aimed  directly  at  it :  10  Johns.,  26 ;  6  Gow.j  281 ; 
12  Johns.,  77;  3  Pet.  Gond.,  291;  5  Id.,  206;  6  Id.j 
358;  13  Pet.,  498;  2  Savnd.,  177;  2  iM/nd  Zaws,i; 
Jenkins,  126,  ease  56,  222,  ease  77;  Bruckner  v.  Zavy- 
rence,  ante,  19. 

A  patent  having  regularly,  and  according  to  law,  been 
issued  by  the  government  of  the  United  States,  for  the 
section    of    land    in    dispute,    it  was    incumbent  on  the 
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defendants  to  get  rid  of  that  patent,  by  taking  the  proper  steps 
with  that  view,  and  showing  that  the  officer  who  execated  the 
«ame  transcended  his  powers,  or  that  the  transaction  was 
tainted  with  fraud :     GresUy'a  Eq.  Ev.,  312 ;  Co.  LiU.,  225 ; 

5  C!o.,  63 ;  13  Pet.^  498,  611.  And  courts  will  require  very 
full  proof  before  they  bo  determine :  8  Pet.,,  464 ;  9  IcLy 
734. 

4.  The  deed  from  E.  Lyons  to  Williams  is  void:  1. 
Because  of  the  adverse  possession  of  complainants.  3. 
For  champerty. 

1.  Adverse  possession  operates  as  a  bar  to  avoid  any  deed 
made  by  one  out  of  possession ;  and  every  possession  will  be 
considered  adverse  until  the  contrary  appears :  Godfrey  v. 
DiabroWj  Walk.  Ch.y  260 ;  Brudcner  v.  Lanjorence,  cmtCj  19, 
.and  cases  therein  referred  to. 

Adverse  possession  is  a  question  of  law  to  be  decided  by  the 
court :  6  Pet.y  402 ;  and  may  be  set  up  against  any  title, 
cither  to  make  out  a  title  under  the  statute  of  limitations,  or 
to  show  the  nullity  of  a  conveyance  executed  by  one  out  of 
possession:    li.;  Sch.  dk  Lef.y  41. 

Equity  as  well  as  law  will  presuTM  a  title  in  favor  of  one 
in  possession :  4:  J.  G.  12.^7;  1  Edm.^  206,  296;  11  Eng. 
€ond.  Gh.,  8,  67,  125. 

2.  The  defendants  conceding  the  occupancy  and  improve- 
ments of  complainants,  any  grant  executed  by  any  person 
other  than  the  latter,  except  as  a  release,  was  void :  4  Kenfa 
Com.,  446  <a  450 ;  6  Johns.,  408,  604 ;  1  Blachf.,  129 ;  11 
Johns.,  97 ;  13  Johns.,  406 ;  9  Johns.,  68,  59 ;  6  Gow.,  680 ; 

6  Pick.,  348,  353 ;  11  Pet,  41,  63 ;  6  Id.,  613 ;  20  E.  G. 
L.  R.,  165 ;  10  P^.,  177 ,  h  J.  G.  R.,  48,  49 ;  18  Yes., 
120. 

A  bill  to  enforce  a  title  acquired  by  conveyance  from  a 
person  out  of  possession  of  real  estate,  in  consideration 
of  money  advanced  and  to  be  advanced  in  suits  for  the 
recovery  thereof,   will    be  dismissed;    for  it   amounts    to 
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maintenance,  and  i£  the  buying  of  a  pretended  title :     2 
Stofy's  JSq.  Jur.,  313 ;  3  Jac.  <&  Walk.,  135, 136 ;  2  Atk.y  224. 

5.  That  deed  being  void,  the  controversy  is  solely  with 
Elizabeth  Lyons.  She  has  let  the  bill  be  taken  as  confessed,, 
and  as  against  her  the'  complainants  are  entitled  to  a  decree  r 
Davis  V.  Davis,  2  Aik,,  23,  24 ;  10  Johns.,  637,  547;  WtO- 
iams  V.  Ccrwin,  HopJc.,  471. 

6.  The  evidence  preponderates  in  favor  of  the  complain- 
ants. 

Hearsay  evidence  must  be  exdnded.  Indian  testimony  i& 
entitled  to  little  weight :    Chredey's  Ev.,  237, 361 ;  Wiais,  550. 

H.  N.  Walker  and  W.  Hale,  for  the  defendants. 


LN.  Walker: 

1.  Complainants  are  not  entitled  to  a  decree  nntil  they 
show  in  themselves  a  perfect  and  indefeasible  title  to  the 
premises  in  dispute. 

The  statute  requires  a  release  to  be  decreed  only  when 
<<  the  complainant  shall  be  able  to  substantiate  his  title :  "* 
Z.  1840, 127 ;  and  is  intended  to  provide  a  means  of  finally 
settling  disputed  titles.  They  must  show  a  good  title  a& 
against  all  the  world. 

In  bills  quia  timet  courts  of  equity  require  the  utmost 
strictness,  and  have  even  refused  relief  after  six  trials  ailaw^ 
They  will  never  interfere,  as  in  this  case,  io  preverU  a  trial  at 
law:  2  J.  a  JR.,  282;  1  Bro.  P.  C,  266.;  1  Vem.,  266;  2 
Atk.,  483 ;  3  Johns.,  590,  594, 595, 601, 602,  603 ;  1  P.  Wms.^ 
672,  673,  amd  notes;   8  Ora/nch.,  468. 

2.  The  defendants  are  entitled  to  the  full  enjoyment  of 
the  land  under  the  treaty  of  Saginaw. 

(1)  The  interest  wliieh  passed  by  the  treaty  itself  was  an 
estate  in  fee.  The  terms  used  are  those  generally  used  in 
Indian  treaties.  See  Book  of  Indian  Treaties,  pages  85, 100^ 
132, 144,  147,  181,  182,  186,  255,  256,  268. 
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The  words,  "to  her  heirs,"  create  an  "estate  of  inheri- 
tance," which  is  an  estate  "in  fee  simple:"  1  Pow.  on 
Dev.y  165 ;  2  Toml.  Law  Die.y  title  ^^Heir  * "  Bowc,  La/io 
Dic.^  title  ^^Seir  ;  "  4  Kenfa  Com.y  hto%. 

The  treaty  has  itself  been  directly  passed  upon  by  the  attor- 
ney-general of  the  United  States  {Lcmd  Lom%^  pa/rt  2, 96, 97), 
and  by  the  United  States  Senate  (  Vol.  3,  Smabe  Doc.  1836, 
No.  197),  and  in  each  instance  received  the  construction  we 
claim. 

The  right  of  the  United  States  to  convey  the  Indian 
lands  is  subject  to  that  of  the  tribes,  and  can  only  be  perfected 
by  their  action :  8  Wheat.,  573 ;  6  Pet.,  544 ;  7  Pet., 
86;  10  Pet.,  720,  729,  730;  12  Pet.,  438;  9  Pet.y 
748. 

The  "  right  of  occupancy,"  the  title  of  the  Indian  tribes,  ia 
not  recognized  except  as  a  general  right,  and  is  inconsistent 
with  a  particular  indivichml  possession.  That  right,  so  far 
as  it  affects  the  land  in  question,  was  terminated  by  the 
treaty  which  thenceforth  confined  it  to  the  reservee.  If 
Mokitchenoqua  and  her  heirs  have,  as  is  contended,  a  mere 
"  right  of  occupancy,"  that  right,  being  unlimited  in  extent 
and  duration,  and  inheritable,  is,  in  terms  and  effect,  an  estate 
in  fee. 

The  reservations,  both  general  and  particular,  being  alike 
in  terms,  if  one  required  confirmation,  the  rest  must  also. 
But  it  will  not  be  contended  that  the  reservation  of  Indian 
title  to  the  tribe  could  require  it. 

(2)  The  question,  "  to  whom  did  the  title  pass  ?"  must  be 
decided  like  aU  other  questions  of  identity,  by  evidence,  in  the 
tribunals  of  justice. 

3.  There  has  been  no  adverse  possession  long  enough  to 
create  a  right  of  itself. 

4.  Complainants,  to  obtain  a  decree,  must  substantiate 
their  title.  Even  if  the  deed  from  E.  Lyons  were  a  nul- 
lity, the  bill  of  complaint  being  taken  as  confessed  by  her, 
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woald  not  give  them  a  right  to  a  decree  without  proving  their 
ease.  The  default  of  one  defendant  cannot  prejudice  others 
whose  defense  is  the  same ;  neither  will  it  prevent  the  effect 
of  their  defense  in  defeating  a  daim  against  the  one  in 
default.  Every  right  must  rest  on  its  own  foundation,  and 
not  on  another's  weakness.  See  cases  cited  in  point  1 ;  3 
Ch,  Eq.  Dlg.^  889 ;  DominiceUi  v.  LaUi^  Dickj  588 ;  Spei- 
daU  V.  Jervisy  Id.^  632;  Mclemiwrth  v.  Lard  Vemey^ 
Id.j  667;  Plaaon  v.  Morris^  10  Johns.^  538,  and 
eases  there  cited;  Crraham  v.  Elmorej  Harringion^s  Oh,j 
265. 

5.  The  deed  executed  by  Elizabeth  Lyons  was  not  void  as 
against  Iier  and  her  heirs,  if  void  as  against  complainants. 
The  defendants  have  a  perfect  equity  to  whatever  title  she 
held,  and  this  court  will  not  divest  them  of  it  on  account  of 
adverse  possession :  Livingston  v.  Peru  Iran  Co,j  9  Wend,^ 
516;  Jackson  v.  Dermanty  9  Johns,,,  58,  and  cases  there 
cited. 

6.  There  has  been  no  adverse  possession  in  this  case  suffi* 
cient  to  avoid  the  deed  from  E.  Lyons. 

To  constitute  a  good  adverse  possession  for  such  a  purpose, 
it  must  have  been  commenced  by  the  claimant  iona  fde^ 
under  a  title  which  he  believes,  and  has  reason  to  believe,  a 
good,  perfect,  and  exM/re  legal  tide.  The  only  claim  here  set 
up  was  an  equity  arising  from  the  certificate  of  identity. 
Complainants  insist  that  the  legal  title  was  in  government 
until  the  patent  issued,  and  this  deed  was  issued  prior  to 
that :  La  Fromhais  v.  Jackson^  8  Cow.,  590 ;  Livingston  v. 
Peru  Iran  Co,,  9  Wend.,  678  ;  1  Caw.,  286  ;  9  Wend.,  520, 
521,  523;  12  Johns.,  365;  7  Wend.,  151  ;^9  Johns.,  167,  174; 
1  N.  Y.  Dig.,  36 ;  5  Cow.,  74 ;  18  Johns.,  40,  355 ;  4  Johns.^ 
181. 

They  can  derive  no  benefit  from  the  treaty  to  aid  the 
adverse  possession,  as  they  did  not  go  into  possession  claiming 
under  it :    9  Wend.,  511,  and  cases  ahove. 
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7.  If  the  title  passed  bj  the  patent,  defendants  have  no 
such  claim  as  constitutes  a  cloud  upon  title  against  which 
equity  will  relieve.  Complainants  therefore  can  have  no 
relief :   Wigffin  v.  Mayor j  etc.^  of  New  York,  9  Paige  24 ; 

Van  Doren  v.  Same  Defendants,  Id.,  389. 

8.  Adverse  possession  is  no  ground  of  complaint  in 
equity  to  obtain  relief,  but  only  avails  as  a  defense :  JBeek- 
manv.  Frosty  18  JohMj  644;  Ambler,  295  ;  2  «/.  (7.  i?., 
282. 

9.  The  patent  is  not  conclusive  against  the  defendants, 
but  its  validity  may  be  inquired  into. 

The  rule  of  inviolability  applies  only  in  cases  where  the 
patent  is  made  under  the  a/uikarity  of  la/w,  ly  the  officer 
legally  authorized  a/nd  disposing  of  property  belonging  to 
the  government :  5  Cranch,  196  ;  9  Cranch,  98 ;  16  PeL,  105  ; 
4  Cond.,  659,  note;  5  Wheat.,  293  ;  3  Cond.,  292 ;  10  Pet., 
731 ;  2  Pet.,  236 ;  1  Wash.  G.  C.  R.,  109 ;  2  Cond.,  629 ; 
and  never  against  equitable  rights  originating  (as  in  this  case) 
before  its  date :  15  Pet.,  107,  and  above  cases  ;  3  Pet.,  342 ; 
nor  when  impeached  for  fraud :  10  Pet.,  279 ;  13  Pet,  450 ; 
nor  when  there  are  conflicting  titles:  13  Pet.,  450,  516. 
Moreover,  a  treaty  is,  by  the  constitution,  made  the  supreme 
law,  and  nothing  can  avail  to  controvert  it.  It  may  pass 
lands  ^«r  verba  deprofsenti,  like  any  other  law.  And,  if  any 
f utem  action  is  required,  not  expressly  provided  for  by  it, 
congress,  as  the  legislative  power,  is  alone  competent  to  make 
the  provision,  before  the  president  can  pretend  to  act  under 
it :    7  Pet.,  89,  and  above  cases. 

There  is  no  case  cited  or  to  be  found  in  any  way  sustain* 
ing  the  doctrine  that  the  authority  of  a  public  officer  may 
not  be  inquired  into,  or  that  his  unauthorized  acts  concerning 
matters  not  placed  by  law  under  his  control  and  judgment^ 
are  binding  upon  any  one. 

10.  Champerty  and  maintenance  could  not  at  common 
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law  be  made  the  ground  of  complaint  in  equity :  2  Story* 8  JEq. 
Jur,j  311,  and  3  CW.,  646^  where  the  doctrine  is  discnfised. 
The  Btatate  on  the  subject  in  Kew  York  has  never  been 
re^nacted  here,  and  we  have  none. 

Whipple,  J.,  delivered  the  opinion  of  the  court 

The  bill  in  this  cause  was  filed  under  the  provisions  of  an 
act,  entitled  ^^  An  act  relative  to  proceedings  in  chancery," 
approved  March  28, 1840.  The  first  section  of  the  act  is  in 
the  following  words :  ''  Be  it  enacted,  etc.,  that  any  person 
having  the  possession  and  legal  or  equitable  title  to  lands^ 
may  institute  a  suit  against  any  other  person  or  persons  set- 
ting up  a  claim  thereto,  and  if  the  complainant  shall  be  able 
to  substantiate  his  title  to  such  land,  the  defendant  shall  be 
decreed  to  release  to  the  complainant  all  claim  thereto,"  etc : 
S.Z.  1840,  j[>.  127. 

1.  The  first  question  to  be  determined  is,  what  estate 
passed  to  the  reservee  under  the  treaty  ?  The  third  article  is 
in  the  following  words :  "  There  shall  be  reserved  for  the 
use  of  each  of  the  persons  heremafter  mentloiiedj  and  their 
heirSj  which  persons  are  all  Indians  by  descent,  the  following 
tracts  of  land,"  etc.  ^'  For  the  use  of  Mokitchenoqua,  six 
hundred  and  forty  acres  of  land,  to  be  located  at  and  near  the 
Grand  Traverse  of  the  Flint  river,  in  such  manner  as  the 
president  of  the  United  States  may  direct." 

It  is  very  clear  that,  if  a  fee  simple  estate  was  intended 
to  be  granted,  the  parties  to  the  treaty  were  unfortunate  in 
the  choice  of  terms  by  which  to  give  effect  to  that  inten- 
tion ;  and  yet  it  is  difficult  to  conceive  that  any  other 
estate  was  in  the  contemplation  of  the  parties  at  the  time 
of  its  execution.  Will,  then,  the  third  article  warrant 
such  a  construction  ?  It  will  be  observed  that  the  reserva- 
tion is  to  the  use  of  Mokitchenoqua  and  her  heirs.  No 
limitation  as  to  the  time  of  holding,  or  restriction  upon  the 
right  of  alienation,  is  contained  in  the  grant.     The  use  of 
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the  word  heirs^  dearly  implies,  that  such  an  estate  was 
granted  as  would,  upon  her  death,  descend  to  her  legal 
representatives.  Here  then,  are  all  the  essential  elements 
of  a  fee  simple  estate.  This  construction,  we  think,  is 
justified  by  the  words  of  the  third  article,  and  is  strength* 
ened  by  the  fact  that  it  corresponds  not  only  with  an  opinion 
given  by  the  attorney-general  of  the  United  States,  to  the 
secretary  of  war  {Zand  Zmos,  part  2,  p.  96-7),  but  with 
the  opinion  of  the  senate,  a  branch  of  the  treaty  making 
power,  which  is  certainly  entitled  to  great  consideration :  Sd 
vol.  Senate  Doc.  1886,  Ifo.  197.  A  further  confirmation  of 
this  view,  may  be  foimd  by  a  reference  to  the  numerous 
treaties  made  between  the  United  States  and  the  various 
Indian  tribes.  In  the  treaty  with  the  Chickasaw  nation,  the 
grant  to  vai*iou8  persons  therein  named,  is  in  these  words  : 
"  One  tract  of  land  for  the  use  of  Col.  George  Cobert  and 
heirs,''  etc  In  the  treaty  with  the  Osage  tribe  of  Indians, 
the  form  of  expression  is  as  follows :  ^^  From  the  above  lands 
ceded  and  relinquished,  the  following  reservations,  for  the 
use  of  the  half-breeds  shall  be  made."  But  it  is  useless  to 
multiply  authorities  upon  a  question  which  would  seem  to 
admit  of  little  or  no  doubt.  I  have  not  been  unmindful  of 
the  circumstance  referred  to  by  counsel,  that  in  other  treaties 
with  the  Indian  tribes,  other  forms  of  expression  are  made 
use  of ;  such  as,  for  instance,  ^^  there  shall  be  granted,"  etc. ; 
and, "  the  United  States  agree  to  grant,  by  patent,  in  fee 
simple,"  etc.  But  we  regard  the  use  of  such  terms  as  the 
effect,  rather  of  accident,  than  design ;  and  in  giving  a  con- 
struction to  the  treaty,  we  ai-e  to  be  guided  by  the  obvious 
intention  of  the  parties,  and  to  give  effect  to  such 
intention.  That  the  intention  was,  to  grant  to  the  reservees 
named  in  the  third  article  of  the  treaty  of  Saginaw,  a  fee 
simple  estate,  in  the  lands  therein  mentioned,  we  have  no 
doubt. 

2.     The  second  question  to  be  decided    is,   whether  the 
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trcaty  operated  as  a  grant,  or  whether  a  patent  was  neces- 
«ar7  to  convey  the  title.  This  constitutes  an  interesting 
feature  in  the  case  before  us,  and  was  argued  with 
inueh  ability  by  counsel  on  both  sides;  and  yet,  upon  a 
<;ritical  examination  of  the  question,  we  find  no  difficulty 
in  arriving  at  a  conclusion  entirely  satisfactory  to  our  own 
sninds. 

It  was  urged  by  the  counsel  for  the  complainants  that, 
until  the  patent  issued,  the  fee  was  in  the  government 
The  power  of  the  government  to  grant  the  soil  while  in 
possession  of  the  Indians,  and  subject  to  their  right  of 
occupancy,  is  a  proposition  which  has  long  since  been 
settled  by  a  series  of  decisions  of  controlling  authority. 
It  is  equally  well  established  that  the  Indians  do  not  poe- 
«eds  the  power  to  dispose  of  the  soil  at  their  own  will,  to 
whomsoever  they  please ;  upon  the  principle  ^^  that  discovery 
gave  exclusive  title  to  those  who  made  it,"  and  to  the  dis- 
^coverers  belonged  the  exclusive  right  of  purchasing  from 
the  natives:  8  Wheat.,  543;  6  Pet.j  515.  In  farther^ 
ance  of  the  policy  pursued  by  the  United  States  since 
its  existence  as  a  separate  and  independent  government,  a 
treaty  was  Altered  into  with  the  Indians  at  Saginaw,  the 
object  of  which  was  to  extinguish  their  title  to  the 
country  therein  described.  Here  then  were  two  parties 
capable  of  contracting ;  the  one  having  the  legal  title  and 
ultimate  right  to  the  land  which  was  the  subject  of  the 
contract ;  the  other  having  the  right  of  possession  or  occu- 
pancy, which  has  always  been  respected.  The  'first 
article  cedes  to  the  United  States  land  comprehended 
within  certain  defined  boundaries.  The  second  article 
reserves  from  the  operation  of  the  first,  certain  tracts  of 
land  for  the  use  of  the  Chippewa  nation.  The  third 
article  makes  specific  reservations  in  favor  of  certain  per- 
sons of  Indian  descent.  The  right  of  the  Indians  to  the  lands 
iiescribed  in  the  second  article,   was   neither  enlarged  nor 
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restrained  by  its  provisions.     It  left  that  right  precisely  as  it 
stood  before  the  cession  contained  in  the  first  article. 

We  liave  already  said  that  the  third  article  contained  sl 
grant  in  fee  simple,  to  i^e  reservees  therein  named,  and 
we  are  now  to  determine  whether  the  treaty  operated  as  a^ 
present  grant  or  conveyance  to  the  reservees,  or  whether 
further  action  was  required  on  the  part  of  the  government 
to  perfect  the  title  of  the  reaervees  to  the  lands  reserved  in 
that  article.  If  it  shall  appear  that  the  treaty  itself  operated 
as  an  absolute  relinquishment  of  the  right,  title  and  interest^ 
as  well  of  the  government  as  of  the  Indians,  to  the  lands- 
thei-ein  described,  then  it  will  follow  as  a  corollary  to  this- 
proposition,  that  the  issuing  of  a  patent  to  the  reservees  wa& 
unnecessary,  and  could  confer  no  other  or  further  rights  upon 
them,  tlian  were  conferred  by  the  treaty  itself,  and  that  each 
must  look  to  the  treaty  as  the  source  and  basis  of  title  to  the 
lands  reserved  to  them  respectively.  The  right  of  the  gov- 
ernment to  make  a  grant  of  lands  either  by  treaty  or  act  of 
conicress,  is  as  unquestionable  as  the  right  to  make  a  grant  by 
patent  issued  by  the  president  when  duly  authorized  by 
law.  What  then  is  the  true  construction  of  the  treaty 
in  this  paiticular?  It  is  admitted  that  the  language  of 
the  third  article  is  somewhat  ambiguous,  and  admits- 
of  a  twofold  construction.  In  such  case  it  is  the  duty 
of  the  court  to  give  effect  to  the  intention  of  the  par- 
ties to  the  treaty,  provided  we  can  discover  what  that 
intention  was  from  the  article  itself;  a  resort  to  extrin- 
sic  evidence  being  inadmissible  under  the  rules  of  law. 
It  was  not  denied  that  the  article  in  question  operated 
as  an  absolute  extinguishment  of  the  right  which  the 
Chippewas,  as  a  nation,  had  in  the  land  reserved  to  the 
several  individuals  named  in  that  article.  No  other  or 
further  act  on  their  part  was  necessary  to  divest  them  of 
their  pre-existing  right  of  occupancy,  or  to  invest  the 
reservees,  respectively,  with  aU  the  rights  which  they,  as  a 
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nation,  had  before  the  ratification  of  the  treaty.  Being  a 
party  to  the  treaty,  the  United  States  sanctioned,  by  a 
solemn  act,  the  alienation  by  the  nation,  to  the  several  reser- 
vees  therein  named.  If  snch  was  the  legal  operation  of  the 
treaty  in  respect  to  one  of  the  parties,  it  is  difficult  to  con- 
ceive why  a  like  effect  may  not  be  given  to  it  with  respect  to 
the  other.  If  it  operated  as  a  present  grant  of  the  rights  of 
the  one,  to  the  land  in  controversy,  why  may  it  not  be  so 
constmed  as  to  have  a  like  operation  as  to  the  other  !  Let 
ns  examine,  for  a  moment,  the  effect  of  a  contrary  construc- 
tion of  the  treaty ;  let  ns  see  to  what  consequences  it  would 
lead.  If  the  treaty  did  not,  of  itself,  operate  as  a  present 
grant  to  the  several  individual  reservees,  in  whom,  it  may  be 
asked,  is  the  title  to  the  tract  in  controversy?  Kot  in 
the  Indians ;  for  it  is  admitted  that  they  parted  with 
their  interest  by  the  treaty.  Not  in  the  government ;  for 
it  reserved  for  the  use  of  Mokitchenoqua  and  her  heirs, 
and  is,  therefore,  excluded  from  the  operation  of  article 
first.  But  it  may  be  said  that  the  title  is  in  the  gran- 
tees of  Mokitchenoqua,  to  whom  a  patent  issued.  Bat 
this  presupposes  a  power  on  the  part  of  the  president  to 
issue  a  patent  for  the  land  in  question.  Did  this  power 
exist  f  If  it  did,  its  existence  must  be  shown ;  for  it  will 
hardly  be  contended  that,  under  our  form  of  govermnent 
and  system  of  laws  respecting  the  public  domain,  it  is 
competent  for  the  president  to  issue  a  patent  without  the 
authority  of  law.  The  authority  to  issue  patents  is 
not  inherent  in  the  president,  but  belongs  to  con- 
gress, who  have  the  sole  power  to  determine  by  whom, 
and  to  whom,  and  upon  what  conditions,  they  shall  be 
issued,  and  to  declare  their  dignity  and  effect.  The  third 
article  of  the  treaty  of  Saginaw^  does  not  provide  that  a 
patent  shall  issue ;  and  no  act  of  congress  has  been  pro- 
duced authorizing  the  president  to  issue  patents  to  the 
several  reservees   named  in   that  article.     We  are  bound. 
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therefore,  to  suppose  that  the  patent  issued  without  any 
authority,  derived  either  from  the  treaty  or  any  act  of  con- 
gress designed  to  carry  into  effect  its  provisions,  and  is, 
therefore,  nugatory  and  void.  If  this  train  of  reasoning  be 
correct,  it  would  result  that  the  reservee,  Mokitchenoqua,  or 
her  assigns,  is  vested  with  no  other  or  greater  right  in  the 
lands  in  question,  than  belonged  to  the  Chippewa  nation 
before  the  ratification  of  the  treaty.  And,  as  congress  has 
passed  no  law  to  carry  into  execution  the  provisions  of  the 
treaty,  by  authorizing  the  president  to  issue  patents  to  the 
individual  reservees,  it  would  foUow  that  the  government 
has  never  parted  with  the  legal  title  to  the  tract  in  question. 
But  we  are  bound  to  resist  a  construction  that  would  lead 
to  such  absurd  consequences,  if  another  one,  more  rational, 
and  warranted  by  the  language  of  the  third  article,  can  be 
adopted. 

The  phraseology  of  the  third  article  might  warrant  the 
inference  that  some  legislation  was  necessary  on  the  part  of 
the  government  to  perfect  the  titles  of  the  reservees  in  the 
treaty.  The  words,  "  there  shall  be  reserved,"  would  seem  to 
imply  that  something  further  was  to  be  done  to  perfect  the 
rights  acquired  under  the  treaty.  But  when  it  is  considered 
that  a  quarter  of  a  century  has  elapsed  since  the  treaty  was 
ratified,  without  any  action  on  the  part  of  congress,  in  refer- 
ence to  the  grants  made  by  the  third  article,  it  is  almost  a 
necessary  inference  that  the  government  have  given  to  the 
treaty  the  construction  contended  for  by  the  defendants; 
that,  in  respect  to  such  grants,  it  executed  itself.  This  view 
derives  additional  confirmation  from  the  action  of  the  senate, 
on  the  report  of  Judge  White,  to  which  I  have  already 
adverted. 

We  think  the  view  we  have  thus  taken  cannot  be  over- 
thrown, by  the  fact  that  the  lands  granted  to  Mokitche- 
noqua were  to  be  located  ^^  at  and  near  the  Grand  Traverse 
of  the  Flint  river,  in  such  manner  as  the  president  of  the 
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dnited  States  may  direct."  The  location  of  the  lands  became 
a  duty  devolving  on  the  president  by  the  treaty.  This  dnty 
he  conld  execute  without  an  act  of  congress ;  the  treaty, 
when  ratified,  being  the  supreme  law  of  the  land,  which  the 
president  was  bound  to  see  executed.  It  was  impossible  to 
describe  the  tract  granted  to  any  of  the  reservees  in  the 
treaty,  as  it  is  matter  of  history  that  none  of  the  lands 
ceded  had  ever  been  surveyed.  But  locality  is  given  to 
the  grant  by  the  terms  of  the  treaty,  with  an  authority 
to  locate  afterwards  by  a  survey  making  it  definite : 
10  Pet.y  331.  This  authority  being  executed,  the  grant 
then  became  as  valid  to  the  particular  section  designated 
by  the  president  as  though  the  description  had  been 
inwrporated  in  the  treaty  itself.  We  are,  therefore,  of 
opinion  that  a  fee  simple  passed  to  the  I'eservee, 
Mokitchenoqua,  by  force  of  the  treaty  itself,  and  that 
the  rights  of  the  parties  could  in  no  wise  be  affected  by 
the  subsequent  act  of  the  president  directing  a  patent  to 
be  issued. 

From  what  has  been  said,  it  becomes  unnecessary  to  com- 
ment upon  that  part  of  the  arguments  of  the  counsel  for  the 
complainants  relating  to  the  acts  of  high  public  functionaries 
acting  within  the  scope  of  their  authority,  or  of  the  force  and 
effect  of  a  patent,  regularly  and  according  to  law  issued,  by 
the  government.  The  principles  contended  for  we  do  not 
controvert.  On  the  contrary,  they  receive  our  unqualified 
approbation ;  but  are,  in  our  opinion,  inapplicable  to  the  pres- 
eait  case. 

3.  We  now  come  to  the  considen^ion  of  those  questions 
which  affect,  more  particularly,  the  merits  of  the  case. 
To  discuss  these  questions  understandingly,  it  is  impor- 
tant to  analyze  the  provisions  of  the  statute  under  which 
the  bill  is  filed.  Its  language  is  very  comprehensive,  and 
would  appear  to  confer  upon  the  Court  of  Chancery 
unlimited  jurisdiction  in  all  cases  involving  the  title  to  real 
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property.  If  a  literal  construction  is  to  be  given  to  its  pro- 
visions, a  concurrent  jurisdiction  with  the  courts  of  law  is 
given  to  try  actions  of  ejectment.  Whatever  may  be  the 
true  interpretation  of  the  intention  of  the  legislature  in 
passing  the  act,  it  is  dear  that  the  complainant,  before  he 
can  entitle  himself  to  relief,  must  show :  1.  Possession  ; 
2.  Legal  or  equitable  title ;  3.  A  claim  set  up  by  some 
other  person;  and,  4.  His  title  must  be  substcmtiated^ 
Whether  the  case  made  by  the  bill  is  such  an  one  as  war- 
ranted the  exercise  of  jurisdiction  by  the  Court  of  Chancery,, 
admits  of  great  doubt.  Supposing  all  the  facts  therein 
stated  to  be  true,  and  that  a  court  of  equity  under  the 
statute,  might  claim  concurrent  jurisdiction  with  the  Circuit 
Court  of  the  county  of  Genesee,  in  determining  the  rights  of 
the  parties,  yet,  it  would  seem  an  extraordinary  exercise 
of  power  to  stay  the  proceedings  in  that  court  by  injunc- 
tion, and  wrest  the  cajse  from  a  tribunal  whose  peculiar  pro- 
vince it  is  to  adjudicate  upon  precisely  such  a  case  as  the 
complainant  has  made  in  his  bill.  The  Circuit  Court 
first  obtained  jurisdiction,  and  we  are  strongly  inclined 
to  believe,  that  the  subsequent  exercise  of  jurisdiction 
by  the  Court  of  Chancery  was  not  warranted  by  any 
soxmd  exposition  of  the  statute,  and  is  repugnant  to  the 
well  established  principle  that,  where  there  is  a  concur- 
rent jurisdiction,  the  right  to  maintain  the  jurisdiction 
attaches  to  that  tribunal  which  first  exercises  it.  Thi» 
principle  does  not  apply,  it  is  true,  to  that  class  of  casea 
where  the  remedy  is  difficult,  and  the  mode  of  relief 
inadequate,  in  the  court  to  which  jurisdiction  attaches. 
But  we  do  not  see  why  the  Circuit  Court  of  Genesee 
county  could  not  have  settled  the  rights  of  the  parties  in 
this  case,  as  fully  and  completely  in  all  respects  as  a  court 
of  equity.  Indeed,  the  only  question  of  fact  of  any  real 
importance  in  the  case,  was  as  to  the  identity  of  Mokitche- 
noqua,  the  person  under  whom  both  parties  claim  title  to 
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the  lands  in  controversy.  The  Court  of  Chancery,  in  the 
exercise  of  its  jurisdiction,  might  very  well  have  submitted 
to  a  jury,  under  a  feigned  issue,  that  fact,  and  thus  deter- 
mined it  in  the  very  mode  which  the  defendants,  Williams 
and  Pritchette,  had  selected,  by  instituting  their  action  of 
ejectment.  If  there  was  anything  peculiar  in  the  condi- 
tion of  the  property,  or  if  the  complainants  would  be 
involved  in  oppressive  litigation  in  asserting  their  rights, 
they  might  claim  the  assistance  of  the  Court  of  Chan- 
cery, without  the  aid  of  the  statute ;  but  there  is  nothing 
in  the  present  case  which  distinguishes  it  from  that  class 
which  falls  under  the  exclusive  jurisdiction  of  courts  of 
law.  The  defendant,  Williams,  however,  answered,  and 
submitted  the  cause  to  the  cognizance  of  the  court, 
and  we  are  disinclined,  especially  where  there  is  a  doubt 
as  to  the  true  construction  of  the  statute,  to  permit 
such  a  question  to  be  raised  at  the  hearing  of  the 
merits.  Such  a  course  would  be  oppressive  after  a  pro- 
tracted litigation  involving  the  complainants  in  great 
expense. 

4.  It  is  made  a  prominent  point  in  the  argument  of  the 
complainants'  coxmsel,  that  they  are  entitled  to  have  the 
deed  executed  by  Elizabeth  Lyons  to  Williams  and  Prit- 
chette, declared  void,  for  the  reason  that  it  was  executed 
while  complainants  were  in  actual  possession,  claiming 
under  a  title  adverse  to  that  of  the  grantor.  We  are  not 
disposed  to  review  or  disafSrm  the  doctrine  laid  down  in 
the  case  of  Bruchner  v.  Lanjorence  {antSj  19),  referred  to 
by  counsel;  but  the  true  question  is,  whether,  admitting 
that  the  complainants  held  adversely  at  the  time  of  the 
execution  of  the  deed  from  Elizabeth  Lyons  to  Williams 
and  Pritchette,  this  court  will  for  that  reason,  not  simply 
decree  the  deed  void,  but  also  direct  a  release  from  the 
grantees  in  the  deed  to  the  complainants.  TSo  rule  is  bet- 
ter established  than  that  a  court  of  equity  will  not  restrain 
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^  person  from  the  assertion  of  title  in  the  course  of  judicial 
proceedings,  or  decree  a  release  by  one  to  another,  unless  in 
a  case  entirely  free  from  doubt :  Alexander  et  al,  v.  JPen- 
dleton,  8  Orofwh,  220 ;  3  Johns.j  690,  594,  595 ;  2  J.  G.  -B., 
282;  2  Atk.,  483.  This  mle  is  especially  applicable  to  a 
<;afie  where  the  right  of  a  party  has  not  been  first  settled  at 
law.  The  bill  in  this  case,  like  that  in  the  case  of 
Zord  Tenhomh  v.  Herbert^  2  Atk.^  483,  is  in  the  nature  of 
■an  ejectment  bill.  If,  therefore,  it  shall  appear  that,  not- 
withstanding the  deed  from  Elizabeth  Lyons  to  Williams 
and  Pritchette  is  void  as  respects  the  complainants,  yet,  if 
they  have  rights,  legal  or  equitable,  which  might  still  be 
enforced,  surely  a  court  of  equity  will  not  decree  a  release, 
and  thus  cut  off  the  defendants  from  establishing  those  rights, 
either  by  an  action  at  law  or  suit  in  equity.  Apply  the  con- 
trary principle  to  the  present  case,  and  let  us  contemplate 
the  consequences  which  might  follow,  and  the  great  injus* 
tice  it  might  work.  Suppose,  upon  the  trial  of  the  ejectment 
now  pending,  the  court  should,  as  they  well  might,  adjudge 
the  deed  from  Elizabeth  Lyons  to  Williams  and  Pritchette 
to  be  void.  This  would  defeat  their  right  to  recover 
in  that  case.  But  would  they,  for  this  reajBon,  be 
•entirely^  remediless  ?  I  apprehend  not.  The  deed  ai 
between  them  and  the  grantor  and  her  heirs  would  be 
good;  it  conveys  all  the  interest  of  the  grantor  to  the 
grantees:  9  Wend.j  523;  9  Johna.j  58.  The  grantees 
could  not  enforce  it  in  their  own  names,  but  may  do  so 
in  the  name  of  the  grantor;  and,  if  a  recovery  of 
possession  could  be  had  in  her  name,  Williams  and 
Pritchette  would  be  entitled  to  such  possession,  as  she 
would  be  estopped  from  questioning  the  validity  of  her 
own  deed.  To  authorize  a  court  of  equity  to  decree  a 
release,  and  thus  prevent  a  party  from  establishing  what 
might  prove  to  be  a  valid  title  at  law,  would  be  a  stretch 
of  authority  which  I  apprehend  finds  no  support  from  any 
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adjudged  case.  We  cannot,  therefore,  give  such  a  latitude  o£ 
interpretation  to  the  statute,  as  will  authorize  the  court  to 
decree  a  release  for  the  reason  stated.  The  conclusion  to 
which  we  have  come  is  supported  by  a  recent  decision  in 
New  York,  in  the  case  of  Kenneda  v.  Oa/tdner,  4  HiU^  469. 
In  that  case  the  bill  was  iiled  to  set  aside  a  deed  on  the 
ground:  1.  Of  fraud;  and,  2.  Adverse  possession.  In 
delivering  the  opinion  of  the  court,  Mr.  Justice  Cowen  said : 
^^  The  fraud  not  being  proved,  the  objection  that  the  deed 
could  not  avail  by  reason  of  adverse  possession,  belongs 
exclusively  to  a  court  of  law." 

5.  This  brings  us  to  the  consideration  of  the  last  point  to 
be  determined :  Have  the  complainants  stibstanUated  their 
titU  t  This  must  depend  upon  the  proofs  taken  in  the  case. 
To  review  minutely  the  mass  of  testimony  in  the  transcript 
before  us,  would  involve  an  amount  of  labor  I  am  not  dis- 
posed to  undertake.  A  very  large  proportion  of  that  taken  is- 
either  irrelevant  or  incompetent;  and  it  is  to  be  r^;retted 
that,  in  conducting  the  cause,  more  regard  was  not  paid  to 
those  rules  of  evidence  which  are  of  universal  application^ 
and  familiar  to  every  lawyer.  In  this  case  a  vast  amount  of 
labor  and  expense  was  incurred  for  no  valuable  purpose,  and 
the  duty  devolving  both  upon  the  counsel  and  the  court 
greatly  increased,  in  separating  that  which  is  legal  and  com* 
potent  from  that  which  is  manifestly  illegal  and  incompetent. 
The  testimony  on  both  sides  relates  principally  to  the  estab- 
lishment of  one  fact:  Was  Na/ncy  Smithy  alias  Oraney 
v/nder  whom  the  complainante  daim^  the  person  referred  U> 
i/n,  the  i/reaiy  by  the  Indian  cognomen  of  Jfohitchenoquaj  or- 
was  Elizabeth  Lyons,  vmder  whom  the  defenda/nts  claim^ 
that  person? 

In  treating  of  "the  nature  and  character  of  the  evi- 
dence, by  which  the  parties  must  establish  their  rights 
under  the  treaty,"  the  chancellor  decided,  that  "hearsay 
evidence  is    admissible    to  show  which    of   the  two  per- 
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eons  claiming  nnder  the  treaty  by  the  same  name  was  the 
person  intended."  In  adopting  this  rede,  the  chancellor 
remarked,  ^^  that  he  conld  not  well  see  how  the  right  of  either 
conld  be  established  without  the  aid  of  that  kind  of  evi- 
dence. The  reservations  were  donations  made  by  the 
Indians  to  thte  several  reservees  named  in  the  treaty,  and 
formed  a  part  of  the  consideration  received  by  them  for 
the  lands  ceded  to  the  government  They  were  not  the 
donations  of  an  individaal,  but  of  the  Chippewa  nation, 
or  people,  by  a  public  act  of  theirs,  which  concerned  alike 
the  whole  Chippewa  nation.  This  case,  then,  comes  within 
the  exception  of  the  general  rule  excluding  hearsay  evi- 
dence ;  which  exception  admits  it  on  questions  of  public 
right,"  etc.  The  chancellor  again  remarks :  "  General 
hearsay,  or  public  reputation,  at  the  time  of  the  treaty, 
among  the  Indians  and  others  present  at  the  treaty,  and 
among  the  Indians  since  that  time  and  before  any  contro- 
versy arose  among  the  different  claimants,  is  good  evi- 
dence. So  is  evidence  of  what  a  person  who  is  dead  has 
said,  who  was  present  at  the  treaty,  and  would  be  likely 
from  that  circumstance  to  know  for  whom  the  reservation 
was  made."  In  applying  the  foregoing  rules  to  the  testi- 
mony before  him,  the  chancellor  arrived  at  the  conclusion 
that,  "the  evidence  decidedly  preponderates  in  favor  of 
the  defendants."  In  the  present  case,  there  are  two  per- 
sons of  the  same  name,  to  both  of  whom  the  description  in 
the  treaty  is  equally  applicable.  Extrinsic  evidence,  then, 
IS  competent  to  show  to  which  of  the  two  the  tract  in  ques- 
tion was  intended  to  be  given :  Jackson  v,  OoeSy  18  Johns,; 
£22.  In  determining  this  question,  can  the  rule  laid  down 
by  the  chancellor,  upon  correct  legal  principles,  be  sus- 
tained ? 

"  It  is  a  general  principle  in  the  law  of  evidence,  that  if 
any  fact  is  to  be  substantiated  against  a  person,  it  ought  to 
be  proved  in  his  presence,  by  the  testimony  of  a  witness 
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sworn  to  speak  the  truth:"  1  Stark.  Ev.^  229.  To  this 
general  rule,  however,  there  are  exceptions  as  ancient  as  the 
rule  itself.  Does  the  role  laid  down  by  the  chancellor 
fall  within  any  of  the  exceptions  recogmzed  in  the 
books  1 

^'Hearsay  evidence  is  the  statement  which  a  witness 
professes  to  have  heard  given  by  a  third  person  as  to  soni& 
particular  transaction  or  thing;  literally,  what  the  witness- 
says  he  heard  another  person  say : "  1  Stark.  M).,  229. 
The  nature  of  hearsay  evidence,  the  reasons  on  which  it 
is  generally  excluded,  and  the  rules  which  regulate  its 
admission,  are  too  familiar  to  need  illustration.  To  justify 
its  introduction,  it  must  be  shown  to  fall  within  some  one 
of  the  exceptions  recognized  by  the  adjudged  cases  on 
that  subject  To  relax  the  general  rule  further  than 
those  cases  warrant,  and  admit  hearsay,  would  be  dan- 
gerous in  the  extreme,  and  lead  to  consequenoes  most 
disastrous.  The  exceptions  to  this  general  rule  are  divided 
by  Mr.  Greenleaf,  in  his  excellent  treatise  on  evidence,  into 
four  classes:  Eirst,  those  relating  to  matters  of  public 
and  general  interest ;  Secondly^  those  relating  to  ancient 
possession ;  Thirdly^  declarations  against  interest ;  Fourthlyi, 
dying  declarations,  and  some  others  of  a  miscellano 
ous  nature.  The  admission  of  a  part  of  what  is 
properly  hearsay  evidence,  was  allowe(l  by  the  diancoUor 
upon  the  supposition  that  it  related  to  matters  of  public 
and  genci*al  interest.  Keeping  in  view  the  fact  sought 
to  be  proved,  was  such  evidence  admissible  upon  the  ground 
stated ! 

^^The  terms  pxMic  and  general  are  sometimes  used  as 
synonymous,  meaning,  merely,  that  which  concerns  a  mul- 
titude of  persons :"  Chreenl.  Ev.^  152.  Hearsay  is  admit- 
ted in  this  class  of  cases  upon  the  principle  that,  "  in 
matters  of  public  interest,  all  pci*sons  must  be  presumed 
convei'sant :"  Id.  ^'  And,  as  rights  which  are  common  are 
6(ta 
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Baturally  talked  of  in  the  comiuunitj,  what  is  thus  dropped 
in  conversation  may  be  presumed  to  be  true :"  iS.,  153. 
But  hearsay  under  this  head,  ^'  is  admitted  ovUy  in  the  case 
of  ancient  righUj  and  in  respect  to  the  declarations  of  jper- 
sons  supposed  to  he  deadf'*  the  origin  of  the  right  being 
antecedent  to  the  time  of  legal  memory,  and  incapable  of 
proof  by  living  witnesses:  Id,^  154.  Another  restriction 
upon  the  admission  of  evidence  of  reputation,  in  such  cases 
is,  that  the  declai*ations  so  received  must  have  been 
made  amie  litem  motam.  In  matters  of  mere  private  rigkty 
evidence  of  reputation  or  common  fame  is  inadmissible. 
The  reasoning  of  Lord«£enyon  on  this  point  is  as  follows : 
'^  Evidence  of  reputation,  upon  general  points,  is  receivable^ 
because  all  mankind  being  interested  therein^  it  is  natmul 
to  suppose  that  they  may  be  conversant  with  the  sub- 
jects, and  tliat  they  should  discourse  about  them,  having 
all  the  same  means  of  information.  But  how  can  this 
apply  to  private  titles,  either  with  regard  to  particular 
customs  or  private  prescriptions!  How  is  it  possible  for 
strangers  to  know  anything  of  what  concerns  only  private 
titles :"  1  JStarLy  35.  Eeputation  with  respect  to  pai^ 
ticular  fdctSy  is  also  inadmissible.  ^^  As,  where  the  ques- 
tion on  the  record  was,  whether  a  turnpike  was  within  the 
limits  of  a  certain  town,  evidence  of  general  reputation 
was  admitted  to  show,  that  the  bounds  of  the  town 
extended  as  far  as  a  certain  close ;  but  not  that  formerly 
there  were  houses  where  none  then  stood :"  Oreenl.  jEV., 
163.  The  particular  subjects  to  which  such  evidence  is 
applicable,  are  public  prescription,  customs  relating  to  bound- 
ary, manors,  parishes,  highways,  and  the  like:  1  St^iMrk^ 
30.  The  general  rule  to  be  extracted  from  the  books  is, 
that  facts,  which,  from  their  nature  or  antiquity,  do  not 
admit  of  proof  by  living  witnesses,  may  be  proved  by  hear- 
say evidence. 
Having  hinted  at  some  of  the  rules  which  regulate  the 
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mdmiflsion  of  general  reputation  in  matters  of  public  and 
general  interest,  and  enumerated  the  subjects  to  which 
such  evidence  is  usuallj  applicable,  we  are  now  to  consider 
whether  hearsay  ^'evidence  was  admissible  to  show  which 
of  the  two  persons  claiming  under  the  treaty,  by  the 
same  name,  was  the  person  intended."  We  are  of  opinion 
that  this  parHetdar  fact  could  not  be  established  by  evi- 
dence of  general  r^^nUcUian,  The  treaty  itself  was  a 
public  transaction ;  it  was,  perhaps,  a  matter  of  public  and 
general  interest ;  but  it  can  hardly  be  said  that  the  fact 
submitted  for  our  decision,  as  to  whether  iNTancy  Crane 
or  Elizabeth  Lyons,  was  the  person  to  whom  the  grant 
was  made,  by  the  Indian  name  of  Mokitchenoqua,  would 
be  likely  to  excite  public  interest.  It  is  a  question  in  which 
the  public  could  take  no  interest,  because  they  had  no  riff  his/ 
it  was  not  a  matter,'  therefore,  in  respect  to  which  ^^  all  per- 
sons must  be  presumed  to  be  conversant.''  There  could  be 
no  ^^  prevailing  current  of  assertion  "  to  resort  to  as  evidence, 
and  it  is  to  this,  '^  that  every  member  of  the  community 
is  supposed  to  be  privy,  and  to  contribute  his  share :"  1 
CfreenZ.  jEv.,158.  Again,  such  evidence  is  admitted  only  in 
the  case  of  ancient  riffJUs.  Now,  the  transaction  to  which 
this  evidence  refers  took  place  in  the  year  1819,  and  the 
bill  in  this  cause  was  filed  in  the  year  1840.  The  right, 
therefore,  is  not  an  ancient  one,  and  incapable  of  direct  proof 
by  living  witnesses.  We  are  clearly  of  opinion,  for  these  and 
other  reasons  that  might  be  urged,  that  the  fact  to  be  deter- 
mined was  not  of  pvibUc  amd  general  interest^  and  could 
not  be  proved  by  evidence  of  general  reputation.  That 
the  question  of  identity  is  not  susceptible  of  proof  by  the 
application  of  the  ordinary  and  general  rules  of  evidence,  may 
be  matter  of  regret ;  but  the  evil  consequences  growing  out 
of  a  relaxation  of  those  rules,  far  outweigh  any  mischief 
that  may  result  to  either  party  from  a  rigid  enforcement  of 
.them. 
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But,  it  is  said  "that  general  hearsay,  or  public  reputaUon, 
at  the  time  of  the  treaty,  among  the  Indians  and  others 
present  at  the  treaty,  and  among  the  Indians  since  that 
time,  and  before  any  controversy  among  the  different  claim- 
ants, is  good  evidence."  The  rule  thus  laid  down  by  the 
chancellor,  we  think,  is  too  broad.  The  treaty  waB  a  public 
transaction;  the  parties  to  it  were  the  government  of  the 
United  States,  represented  by  its  commiBsioner,  and  the 
Chippewa  nation,  acting  through  its  chiefs  or  principal  men. 
Now,  it  is  qnite  clear  that  what  was  said,  at  the  tmie,  by  the 
parties  to  the  grant,  indicating  the  particular  individual  for 
whose  benefit  that  grant  was  intended  to  be  made,  would  be 
admissible,  on  the  ground  that  what  was  then  said  consti- 
tuted a  part  of  the  res  gestm.  To  the  admission  of  such  evi- 
dence there  could  be  no  objection.  But  we  are  at  a  loss  to 
discover  upon  what  principle  the  declarations  of  either 
the  Indians  or  any  other  persons,  made  subsequent  to 
the  treaty,  could  be  received  to  prove  the  fact  as  to 
which  of  the  claimants  was  intended  by  the  parties  to 
it.  The  present  case  affords  a  capital  illustration  of  the 
danger  of  admitting  such  evidence.  It  is  highly  probable 
that  both  the  original  claimants  were  present  at  the 
treaty,  and  numerous  witnesses  testify,  not  only  what 
was  said  cordemporam^ously  with  the  principal  fact  done, 
but  as  to  what  was  said  by  Indians  and  others  many 
years  thereafter.  Now,  these  witnesses  differ  essentially 
as  to  which  of  the  claimants  was  intended  by  the 
India/as,  while  there  is  scarcely  a  syllable  of  evidence  as 
to  who  was  intended  by  the  other  party  to  the  grant. 
This  circumstance  alone  would  weaken  very  much  the 
force  of  such  evidence,  even  if  it  were  admissible.  But 
we  have  sought  in  vain  for  authority,  either  in  the  ele- 
mentary works  or  repoits  of  adjudged  cases,  to  warrant 
the  introduction  as  evidence,  of  the  hearsay  of  individuals 
touching  the  particular  fact  in  question.    We  must,  there- 
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fore^  reject  all  evidence  of  this  desenption,  unless  the  dedara- 
tions  sought  to  be  introduced  can  be  regarded  as  a  part  of  the 
res  gestm. 

Applying,  then,   these  legal  principles  to  the   testimony 
before  us,  but  little  is  left  upon  which  this  court  can  act. 
The  acts  of  the  register  and  receiver  of  the  land  o£Sce  can 
have  no  influence  in  determining  the  question  of  identity. 
They  acted,  it  is  true,  under  the  instructions  of  the  treasury 
department,  but  their  adjudication  can  have  no  binding  force 
on  the  parties.     The  treaty  did  not  provide  a  mode  for 
adjudicating   upon    the  question  submitted   to  them,  and 
parties   claiming    rights   are    necessarily   remitted    to  the 
judicial  tribunals  of  the  country,  whose  judgments  alone 
are  binding  and  authoritative.     On  the  part  of  the  com- 
plainants there    are  numerous   witnesses  who  testify  that 
Jacob    Smith    had   an  Indian  daughter,    called    Mokitche- 
noqua,  while  there  are  but  two  or  three  witnesses,  Cecil 
Boyer    and    M  aeons,    whose    testimony    is    regarded    as 
admissible    to  establish  the    fact    that  she    was   the    per- 
son to  whom  the  grant  was  intended  to  be  made.     That 
Elizabeth     Lyons'     Indian     name     was     Mokitchenoqua, 
appears  to  be  satisfactorily  established.     It  is  also  clear 
that  she  was  at   the  treaty.      The    testimony  of  Campau, 
Cochois,    Trudell,    Knaggs  and   ^.s-sin-o-ka-man,  tends   to 
establish  the  fact  that  she  was  the  individual  referred  to 
in  the  treaty.    We  have  given  to  the  whole  of  the  testi- 
mony a   very  careful  examination,   and  without  recapitu- 
lating that  testimony    here,   or    entering   into    a    critical 
examination  and  analysis   of  its  contents,  with  a  view  to 
determine  whether  it  preponderates  in  favor  of  the  com- 
plainants or  defendants,  we  are  all  clearly  of  the  opinion^ 
that  the  complainants  have  not  ^^  substantiated  their  title  to 
the    land,"   by  evidence    so    clear,    satisfactory    and    con- 
vincing as  to  authorize  us  to  decree  a  release  by  the  defend- 
ants.    From  the  view  we  have  taken  of  the  statute  under 
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which  tl^e  bill  was  filed,  it  is  unnecessary  to  determine 
whether  the  defense  made  by  Williams  and  Pritchette  inures 
to  the  other  defendants.  We  are  inclined,  with  the  chancel- 
lor, to  think  that  it  does.  But  it  is  sufficient  for  the  pur- 
poses of  this  case  to  say,  that  the  bill  is  in  the  nature  of  an 
ejectment  bill,  and  the  complainants  in  the  case,  like  plain- 
tifiEs  in  an  action  of  ejectment  in  a  court  of  law,  are  bound 
to  establish  a  clear  legal  or  equitable  title  in  themselves, 
and  cannot  rely  upon  the  weakness  of  their  adversary's 
title.  Not  having  done  this,  we  feel  bound  to  affirm  the 
decree  of  the  Court  of  Chancery,  and  permit  the  parties, 
if  they  see  fit,  to  resort  to  another  tribunal,  where  the 
questions  of  fact  arising  in  the  case,  can  be  more  satisfactorily 
settled 

Decree  affirmed.  • 


[BEMAINDBB  of  JAITUABT  TBBM  IN  NBXT  YOLUHB.] 


INDEX. 


▲CE3T0WLEDOHSMT. 
See  Abbitrjltzoh,  1. 

ACnON. 
See  Assumpsit,  1.   Comtbaot,  t,   Joimdbb  of  Aonon^ 

ABJOUBNHENT. 
See  FBAcnoB,19L 

ADMnnSTBATOB. 
See  BnouTOBs  amd  Ai»ainsTBAToaa»  1,  % 

ADMIRALTY. 
See  MABima  Law,  9;  t, 

ADMISSION. 
See  SviDSROB,  8.   Patmbit,  1« 

ADVERSE  POBSESSIOIt. 

L  A  grant  of  land  (except  as  a  release)  is  InoperatlTe  and  rold,  If,  at  the  time  of 
the  grant,  the  lands  are  In  the  actual  possession  of  another  person,  claiming 
under  a  tiUe  adTerse  to  that  of  the  grantor.— .Btucfcner^s  Lewee  v,  Lawrence,  19. 

%  A  grant  of  lands,  made  whfle  thej  are  in  the  aetoal  possession  of  aperson claim- 
ing under  a  title  adrerse  to  that  of  the  grantor,  although  Told  as  against  such 
person m possessioB, Is-good as*het«een  the^^rantor- aadgmotee.— ^ocMgw  «. 
WiXUame^  M. 

S.  The  grantee  could  not  enforce  his  rights  under  the  grant,  in  his  own  name,  but 
may  do  so  in  the  name  of  the  grantor;  and,  if  a  reooTeiy  of  possession  could  be 
had  in  his  name,  the  grantee  would  be  entitled  to  such  poBseesion,  as  the  grantor 
would  be  estopped  from  questioning  the  Tsliditj  of  his  own  deed.— /d^ivi. 

4.  Equity  will  not  deoree  a  release  by  A  to  B,  for  the  reason,  merely,  that  the  deed 
under  which  A  daims  was  executed  whfle  B  was  in  possession  of  the  premiseii^ 
**'^«"»"g  under  a  title  adTerse  to  that  of  A*s  grantor.— Idem. 
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AMENDMENT. 

1.  WhsTO  a  plAiatiffsairen  ten  days  to  elapse  after  ptoft  of  tlie  general  Ibb^ 

amending  Us  dedaration,  hJs  right  to  amend  of  ooorse,  under  the  STth  role  of  the 
drcuit  oonrti,  beoomea  eztinguiahed.  Held^  therefore,  that,  after  a  trial  of  the 
tosue,  Tenllet  for  tb^plaintlflF,  Terdlct  set  aside,  a  new  trial  granted,  lea^e  gtraa 
to  the  parties,  Igr  special  order  of  the  court,  **  toflle  new  pleadings  under  the  gen- 
eral rules,**  an  amended  declaration  filed  under  this  order,  and  demurrer  thento, 
the  plaintiff  had  no  right  to  file  a  second  amended  declaration  without  special 
leare  granted  bj  the  court.~PB(>p2e  v.  Jvdffea  of  Wcuhtenaw  CireuU  C<nu%  ASk, 

%  A  declaration  may  be  amended  by  adding  new  counts,  so  as  to  lay  tb»  oontraofe 
or  wrong  in  a  different  manner,  but  a  new  cause  of  actiott  can  be  introduced  bj 
amendment— iUem. 

8e#*ATTAonfXMT,  4,  ft.   Jonroot  or  AcnoRSi  S.    Pmioxio^  9L 


APPEAL 

1.  This  court  win  not  dismiss  an  appeal  firom  a  decree  of  a  oouit  of  chanoery,  on 
motion  of  the  appellees,  on  the  ground  that  the  appelant,  haTing  made  default  hk 
a  court  below,  had  no  right  of  appeal,  unless  the  decree  redto  an  those  facts, 
which,  by  the  rules  and  practice  of  the  court  of  chancery,  entitle  a  par^y  to  default 
his  adversary.— ^tep^eiu  v.  Tounuend,  77. 

H.  The  decree  of  the  court  of  chancery  appealed  from  in  this  cause,  redted,  thai 
the  **  cause  baring  been  heretofore  brought  on  to  be  heard  and  decided,  upon  the 
agreement  and  stipulation  of  the  said  Townsend,  and  the  complainants,  and  the 
answer  of  the  said  Townsend,  and  upon  exhibits  read  by  stlpnlation  and  consent, 
and  the  said  bill  haying  been  token  as  confessed  sgalnst  the  said  Oolby  and  the 
said  Bumpos  *'  (co-defendants  with  Townsend),  **snd  upon  hearing  Mr.  Lane  and 
Mr.  Buckbee,  of  counsel  for  the  complainants,  and  no  person  KppeariMig  to  anme 
the  said  cause  on  the  part  of  the  defendants,  and  due  deliberation  being  there* 
upon  had,**  eto  Held,  that  it  did  not  show  such  a  default  of  the  defendant,  the 
appeUanti  and  abandonment  of  his  cause  in  the  court  below,  as  would  deprire 
him  of  the  right  of  appeal  to  this  court.— Meia. 

Z.  The  court  decline  expressing  any  opinion,  in  this  case,  as  to  whether  there  are 
any,  and  if  any,  what  restrictions  upon  the  right  of  appeal  to  this  court,  from  the 
court  of  chancery,  conferred  by  the  statute  (R.  S.  897,  $  121),  but  infer  from  a 
reriew  of  cases  decided  by  the  court  of  errors  in  New  York,  touching  the  r1|^t  of 
appeal  to  that  court,  where  the  appellant  has  made  default  in  the  oouzt  below :  L 
That  the  restrictions  upon  the  general  right  of  appeal  to  that  court,  result  princi- 
pally from  that  proTision  of  the  constitution  of  New  York,  which  makes  It 
imperatlTe  upon  the  chancellor,  and  upon  the  judges  of  the  Supreme  Court,  to 
inform  the  court  of  errors  of  the  reasons  of  their  Judgments;  and,  Sl    That  if  the 
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«rror  alleged,  in  the  appellate  court,  could  not  hare  been  obTiated  in  the  court 
below  b7  proof  or  amendment,  had  objection  been  there  made,  the  appeal  wUl  be 
mstalned.— Jii«m. 

^  The  statute  (K.  8.,  880,  |  127)  it  not  mandatory,  but  merely  authorizes  the  chan- 
cellor to  sit  with  the  justices  of  the  Supreme  (Tourt,  and  inform  them  of  the 
rcaaons  of  his  decree  or  order,  on  the  hearing  of  an  appeal  therefrom  to  the 
Saprame  Oourt. — Idom, 

9k  A  plaintiff,  against  whom  Judgment  of  nonsuit  has  been  rendered  in  a  Justice's 
oouzt^  on  his  failure  to  appear  and  prosecute  his  suit  on  the  day  of  trial,  cannot 
appeal  the  case  to  the  Circuit  Ck>urt;  such  Judgment  not  being  a  final  Judgment 
within  the  meaning  of  the  statute:    8.  L.  1841.  p.  107,  %  9i.—Bowne  v.  Johnaon,  185, 

C  This  court  has  no  power,  in  a  case  brought  here  by  appeal  from  the  (Tourt  of 
Chancery,  to  grant  a  motion  made  by  the  appellant,  for  leave  to  supply,  by  a 
sworn  copy,  a  master's  report  in  the  cause,  diaoorered  after  taking  the  appeal,  to 
have  been  lost  from  the  flies  of  the  court  below.— fiSeorf  v.  Schtoars,  SOU, 

7.  It  seems  that  the  Ck>urt  of  Chancery  would  have  power  to  grant  such  a  motion, 
eren  after  the  appeal,  for  the  purpose  of  giving  effect  to  \t»—Idem» 


ARBTTRATIOH. 

1.  Where  the  execution  hy  one  of  the  parties,  of  an  agreement  under  the  statute 
(R  8w  681),  to  submit  matters  fn  difference  to  arbitration,  appears  to  be  by  an 
agent,  the  oerttflcate  of  the  ofBoer  taking  the  acknowledgment  of  the  agree- 
ment, that  such  party  appeared  before  him,  by  such  agent  for  that  purpose  duly 
appointed  and  acknowledged  the  same,  is  sufDcient  evidence  of  the  execution  of 
the  agreement,  and  of  the  authority  of  the  agent,  to  authorize  the  arbitrators  to 
hear  and  determine  the  matters  submitted  to  them,  and  the  Circuit  Oourt  to  ren- 
der Judgment  upon  their  award.— City  of  Detroit  v,  Jaekaon^  106. 

fL  The  award  of  arbitrators,  under  the  statute,  is  an  official  act,  and  is  itself  the 
evidence  and  authority,  upon  which  the  Circuit  Court  may  render  Judgment.— 
JUem. 

&  A  Judgment,  rendered  upon  an  award,  pursuant  to  the  statute  (R.  S.  588),.  will 
not  be  reversed  on  error,  on  the  ground  that  it  does  not  appear  that  an  agent, 
who  executed  the  agreement  for  submission  on  behalf  of  one  of  the  parties,  had 
authority  so  to  do,  where  the  award  recites,  that  such  party  was  duly  notified  of 
the  hearing  before  the  arbitrators,  and  appeared,  and  was  heard  with  his  wit- 
nesBes  and  counsel,  and  where,  being  deemed  in  court  by  the  statute  (Bi.  8.,  682. 
1 10),  he  allowed  the  Judgment  to  be  entered  on  the  award,  without  objection  on 
the  ground  of  such  agent's  want  of  authority;  but  the  court  will  infer  from 
thdee  fscts  a  recognition  and  adoption,  by  the  party,  of  the  act  of  his  agent,  in 
executing  the  submission,  even  where  such  party  is  a  corporation.— /dam. 

i.  An  agreement^  under  the  statute  (B.  8.,  681),  to  submit  matters  in  difference  to 
arbitration,  need  not  be  under  seaL- Idem. 

8.  A  Judgment,  rendered  in  fkvor  of  A  and  B,  against  0,  upon  the  award  of  ailxitra- 
ton,  on  filing  ^e  same  pursuant  to  the  statute  CB.  8.,  688,  |  0),  will  not  be 
reversed  on  error,  on  the  ground  that  B  had  no  claim  against  C,  he  having  Joined 
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with  A  in  ezacQttag  the  lubmSnion  to  arbltratioii,  of  all  matter*  arisiiig  out  of  » 
eontmot  botween  A  and  C^  for  the  faithful  performance  of  which  contract  hf  A, 
be  was  recited  in  the  nbmiaelon  to  be  bound  to  A  bj  a  separate  instrument^  and 
the  award  haTin^r  been  made  in  tmror  of  both  A  and  B.— m«m. 


ASSIGNMEIIT  FOB  THE  BENEFIT  OF  GBEDIT0B9L 

See  Pabiuxbsbip,  1,  9;  S;  4 


If  goods  be  sold  OB  a  credit,  the  render  cannot,  before  the  credit  has  expired,  main- 
tain OMtumpaU  for  goods  sold,  even  though  he  can  prove  that  the  Tendee  Induced 
him  to  sell  the  goods  bj  fraudulent  representations.— ^ottoaoay  v,  Soimm,  990. 

See  BanoB,  8,  4.    Flbaddvo,  11,  UL 


ATTACHMENT. 

l  In  a  suit  commenced  by  witt  of  attachment  under  the  statute  (B.  S.,  506),  tb» 
plaintiff  in  the  writ  cannot  declare  for  a  cause  of  action  whidi  did  not  accrue 
until  after  the  writ  was  issued.— ^oOoioay  o.  Hoimn,  S90. 

X  The  discontinuance  of  a  suit  in  attachment  by  the  original  plaintiff,  will  noi 
Impair  the  right  of  a  creditor  who  has  preyiouslj  filed  his  declaration  In  the* 
cause,  to  proceed  to  judgment,  nor  affect  his  lien  upon  the  property  attached.— 
Bsople  o.  Judgtt  of  OaUumn  areuU  Oourt^  U17, 

t,  Where  one  creditor  onlj  obtains  a  Judgment  In  a  nii  commenced  by  witt  of 
attachment,  it  is  not  necessary  that  the  order  of  sale  of  the  property  attached, 
authorised  by  the  statute  (R.  &,  511, 1 17),  should  require  the  money  arising  from 
the  sale  to  be  paid  into  court;  but  if  It  require  the  same  to  be  paid  to  the  plaintiff; 
this  will  not  Titlate  either  the  order,  or  the  proceedings  under  HL—Idm, 

4.  This  court  wHl  not  grant  a  sumdcMHie  to  compel  the  Cbcuit  Court  to  set  aside  a 
sale  of  property  attached,  to  satisfy  a  Judgment  in  that  court  In  a  suit  com- 
menced  by  attachment,  on  the  ^ound  that  the  sherifTs  return  does  not  show  all 
the  steps  required  by  l*w  to  make  a  Talid  appraisal  and  sale  to  hare  been  taken, 
where  it  is  made  to  appear,  by  affldaTlt  of  the  sheriff,  that  such  steps  were  Id 
fact  taken.— Idem. 

ft.  The  Circuit  Court  might,  upon  appUcatton,  founded  upon  such  affldaTlt^  grant  an 
amendment  of  the  sherUTs  return.  This  court,  however,  has  no  power  to  grant 
the  amendment.— /deia. 

C  A  Judgment  te  a  suit  oommenoed  by  wrtt  of  attachment^  wHl  not  be  set  adds  for 
irregularity,  on  the  motion  of  a  person  to  whom  the  property  atteched  had  been 
conveyed  by  the  defendant^  after  service  of  the  attachment  hot  who  is  a  stranger 
to  the  record.— Jdem 

7.  The  bond  required  to  be  executed  by  a  non-resident  plaintiff  in  attachment,  hia 
agent  or  tUtometf^  prior  to  the  issuing  of  the  writ  (8  .L.  1S4S,  p.  118,  $  8),  may, 
when  executed  by  such  agent  or  attorney,  be,  in  form,  his  perronal  obligation,  and 
be  executed  by  him  in  his  own  name,  describing  himself  as  such  agents  and  not 
in  the  name,  or  on  behalf  of  his  principal,  the  plaintiff  in  the  attachment— IFol- 
lridff9  V.  Spalding,  USl.  * 
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«.  Suoh  bond  Is  not  vitiated  bj  tbe  omiarioo.  In  the  body  of  It,  of  the  Cairl8tlai» 
name  of  the  principal  obligor,  he  having  executed  the  same  hj  his  fuU  name,— 
Mem, 

9.  Where  sneh  bond  Is  not  In  the  name  of  the  plalntUf  in  the  attachment,  but  Is  the 
penonal  obligation  of  his  agent,  no  power  under  seal  need  be  shown,  authorizing 
its  execution  1^  the  sgent— J<i«ii». 

See  JuBxsDxonox,  &   PnAonosi,  H  1& 

ATTORNEY, 

Tlie  attomej  of  record  cannot  be  made  personally  liable  to  the  cleric  of  the  eoort  for 
his  fees,  for  services  rendered  on  behalf  of  the  client  in  tbe  progress  of  the  cause, 
unless  upon  proof  of  his  express  promise  to  psy  them,  or  of  some  praotloe,  or 
course  of  dealing,  between  him  and  the  clerk,  from  which  such  penonal  pyimise 
can  be  implied.— iVetton  v.  Pretiont  99i. 

ATTORNMENT. 
See  JjoKJOJoaD  ahd  Tduxt,  1*  %  II 

AWARD. 
See  AuiTBATioM,  1,  S,  8,  flL 

BAILMENT. 
See  CiaarBa,  1, 9;  8, 4.   WmBomt^  1«  & 

BALLOT. 
See  BLBonom,  1  to  fl^ 

BANKS  AND  BANKINQ  ASSOGIATIONa 

1  AbOl  of  exchange  directed  to  **John  JL  WeU€$t  etuMer  Farmen  ^  Jfeotenios' 
Baiik  of  Michigan^"  and  accepted  tj  writing  across  the  fsoe  thereof,  ^AaetpUd, 
John  A.  Welles^  caihier,"  Is  drawn  upon,  and  accepted  by  the  bank,  and  not  by 
Welles  In  his  Individual  capacity.— JTVirmcrf  dt  JTsdUnUct*  Bamk  «.  2Voy  CMy 
Bank,  U67. 

%  The  extent  of  the  general  powers  of  the  cashier  of  a  bank,  is  a  question  of  law, 
and  not  of  fact;  and  a  charge  is  erroneous,  which  refers  it  to  the  jury  to  deter> 
mine  whether  a  cashier,  as  such,  had  power  to  accept  certain  bills  for  tiie  bank.— 
Idem, 

8.  The  cashier  of  a  bank  has  no  power  to  accept  bflls  of  exdiange,  on  behalf  of  the 
bank,  for  the  accommodation,  merely,  of  the  drawers;  and  the  holder,  with 
notice,  of  bills  so  accepted,  cannot  recover  against  the  bank.— Jilesi. 

4.  It  seems  that  persons  dealing  with  abank,  are  presumed  to  know  the  extent  of 
the  general  powers  of  a  csshier.— icism. 

See  CoNSRTonoHiL  L^w,  8.      Oobporatiom,  B,  7,  8,  9  It     Gbnbul  Bimmro  Law» 

Voib  1  87  '  577 
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BACTAKDY. 


A  defendaat  who  is  found  gtdlty  and  adjudged  the  father  of  a  baiUrd  chOd,  and 
chargeable  with  its  maintenanoe,  on  complaint  under  the  prorisions  of  chapter 
8,  title  t,  part  1  of  the  B.  &,  is  not  liable  tor  the  cotft  of  the  prooeeding.— Boott 


BnX  OF  BXCEFnON& 
Bee  PaicncB,  Ifli 

BILLS  OF  EXGHANOE  AND  FBOMIB80BT  NOTES. 

1.  In  asuit  upon  a  promissotT'  note,  made  bj  the  defendants,  in  consideratioiioif  the 
plaintHTs  forbearance  to  selae  oertahi  properly  on  attachment  against  his  debtor, 
the  oauf  of  proTlng  that  the  debtor  had,  at  the  time,  no  interest  in  the  propectj* 
and  that,  therefore,  the  note  was  without  consklerattoii,  is  opon  the  defendaot— 
Bood  V.  Jonet,  288. 

&  An  instrument  signed  ofllolaUj  bj  the  president  and  seeretaiy  oc  a  corporation, 
reqfueetlng  its  treasurer  to  pay  to  K.  or  bearer,  a  certain  sum  of  mon^.  Is  a  hill 
of  exchange  drawn  by  the  corporation  upon  itaell— fiasey  v.  White  Pigetm  Bmt 
Sugar  Company,  188. 

Z,  No  formal  acceptance  cf  such  a  bill  is  necessaiy,  the  sot  of  drawing  being 
deemed  an  acceptance  of  it— Iddm.  . 

4.  Such  a  bill  is  the  same  in  logal  elTecti  as  a  promissory  note;  It  imports  a  promise 
to  pay  on  demand,  and  an  action  may  be  maintained  upon  ft  without  proof  of  a 
demand  of  psyment  from  the  treasurer  of  the  corporation.— JSshi. 

tk  Notice  to  an  IndorMr  of  a  promissory  note,  that  the  note  **has  been  protetied 
for  non-payment,  and  that  the  holders  look  to  him  for  payment  of  the  same,  **  is 
not  a  sufficient  notice  of  dishonor.— Ptoit  v.  Draket  898. 

€.  Such  notice  must  contain  words,  directly,  or  by  necessary  construction,  showing 
that  the  note  has  been  presented  for  psyment  and  psyment  refused.— Jdesk 

7.  A  protett  is  a  f  onnal  Instrument,  made  by  i^  notary  public,  alleging  ttie  due  pre- 
sentment and  dishonor  of  a  bill,  and  declaring  that  the  notary  protests  the  same 
for  non-acceptance  or  non-payment,  as  the  esse  msy  be;  and  the  statement  that 
a  biU  or  note  has  been  protetted,  refers  rather  to  the  making,  by  a  notaiy,  of  the 
instrument  denominated  a  protett,  than  to  the  acts  which  might  authorise  such 
protest  to  be  made.— Idem. 

5.  Voproteet  of  a  promissory  note  is  neoessaiy.- iilent. 

8.  The  sufficiency,  in  itself,  of  a  written  notice  of  dishonor,  Is  to  be  determiiied  by 
the  court  as  matter  of  law.— Id«m. 

to.  A  person  to  whom  a  promissory  note  has  been  Indorsed  In  pajment  of  a  pre- 
existing debt,  is  a  holder  for  a  valuable  consideration,  and  is  not  affected  by  any 
equities  between  the  antecedent  parties,  where  he  has  reoelTed  the  note  before  it 
became  due,  without  notice  of  such  equities.— BoftwicX;  v.  Dodife,  US. 
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It  It  Is  not  necetaarj  that  a  oopj  of  the  protest  of  a  foreign  bill  should  aoooxn- 
pany  the  notice  of  dishonor.— ^tuat«r  v.  Street*,  1,65. 

flee  Bamxs  jlhd  Bakxiko  Ihshtittiokb,  1, 8,  a    Gxhdul  BAinuNa  L4W,  8;  81    Pat- 

lOENT,  8L 

BOATS  AND  YESSELa 
Bee  FtxAsnf o,  IQ, 

BOin>. 
See  ATrAomcBMT,  7, 8;  flL 

B0X7NDABY. 
See  Bbbd,  1.    BviDBroi,  1 

BBBACH  OF  CONDITION  SU68BQUENT. 

Bcialty  will  not  lend  its  aid  to  divest  an  estate  for  the  breach  of  a  condition  subee- 
quent,  although  that  aid  will  sometiinee  be  extended  to  relicTe  against  such  a 
Oondttlon.^JficM^cm  Stait  Bank  v.  Hammond,  $97, 

Bee  Sbcmaiir  Statb  Baxx,  8. 7,  flL 

CARRIER. 

• 

L  FlalntifEa,  bj  their  agent,  shipped  goods  at  Fort  Kent,  on  Lake  Ohamplain,  con- 
signed to  them  at  Harshall,  Michigan,  care  of  H.,  O.  ft  Co.,  Detroit^  by  the  New 
TcMrk  ft  Michigan  Line,  who  were  common  carriers,  and  with  whom  th^  had 
prcTiousIj  contracted  for  transportation  of  the  goods  to  Detroit,  and  paid  the 
freight  in  advance.  During  their  transit,  and  before  they  reached  Buffalo,  the 
goods  came  into  the  possession  of  carriers  doing  business  under  the  name  of  the 
Merchants*  Line,  without  the  knowledge  or  assent  of  the  plalntifb,  and  were  by 
them  transported  to  Detroit,  consigned  by  H.,  P.  ft  Co.,  of  Buffalo,  to  the  care  of 
the  defendants,  and  delivered  to  the  defendants,  who  were  personally  ignorant  of 
the  manner  in  which  they  came  into  the  possession  of  the  Merchants*  Line,  and 
of  the  contract  of  the  plalntifb  with  the  New  York  ft  Michigan  line,  although 
they  and  H.,  P.  ft  Co.  were  agents  for  and  part  owners  in  the  Merchants*  Line. 
The  defendants  being  warehousemen  and  forwarders,  received  the  goods  and 
advanced  the  freight  upon  them  from  Troy,  N.  T.,  to  Detroit.  On  demand  of  the 
goods  by  the  plaintiffs,  the  defendants  refused  to  deliver  them  until  the  freight 
advanced  by  them,  and  their  charges  for  receiving  and  storing  the  goods,  were 
paid;  claiming  a  lien  upon  the  goods  for  such  freight  and  charges.  In  replevin 
brought  for  the  goods,  Held,  that  the  plaintiffs  were  entitled  to  the  poesession  of 
the  goods  without  payment  to  the  defendants  of  such  freight  and  charges,  and 
that  the  defendants  had  no  lien  upon  the  goods  of  the  same.— JFVfc^  v.  Jfeto- 
berry^L 

X  A  conmion  carrier  is  bound  to  receive  and  carry  goods,  only  when  offered  for  car* 
riage  by  their  owner  or  his  authorized  agent,  and  then  only  ui>on  payment  for  the 
carriage  in  advance,  if  required.— Idem. 

8L  If  a  common  carrier  obtains  possession  of  goods  wrongfully,  or  without  the  con- 
sent of  the  owner,  express  or  implied,  and,  on  demand,  refuses  to  deliver  them  to 
the  owner,  such  owner  may  bring  replevin  for  the  goods,  or  trover  for  their 
value.— Uem. 
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4.  TO  jQttUjr  aUn  vp<m  goods  for  their  freight,  the  reiaftion  of  debtor  and  eradltor 
most  ezltt  botwoen  their  owner  and  the  oarrler,  so  that  an  action  at  law  mlglit  be> 
■mtatned  for  the  payment  of  the  debt  ■ought  to  be  enforced  bj  the  VtUL^UemL. 

Bee  FtaDQBT,  1,  %,   MAmrnia  L^w,  1,  A. 

GA8HIER. 
8ee  BmiB  amd  BAiomm  lasocjusiain,  1,  ^  8, 4 

COEBTIORARL 
8ee  JinuBDicnoir,  S.   PBAcnGi,  14,  U^  IS. 

CHAKCEBY. 

1  A  complainant  under  the  act  of  1840  (8.  I*  1840,  p^  187),  before  he  can  entitle 
himeelf  to  relief,  must  show:  1.  Foesession;  Sl  A  legal  or  eqaitaUe  title;  S^  ▲ 
claim  set  up  br  some  other  perKm;  and,  4.  His  title  must  be  taftrtantiatod.— 
Sto€ktan  v,  waUamt^  Md. 

t.  A  oonrt  of  equity  will  not  restrain  a  person  fftm  the  assertloa  of  a  title  to  real 
estate,  in  the  oourse  of  judicial  proceedings,  or  decree  a  release  of  one  to  another, 
unless  In  a  case  entirely  free  from  doubt— JdeH». 

Sb  A  complainant  under  the  act  of  ICarch  98,  1840  03.  L.  1840^  p.  1S7),  Is  bound  to> 
establish  a  dear  legal  or  equitable  title  in  himself,  before  be  can  call  upon  the* 
defendant  to  relesse^  and  cannot  rely  upon  the  weakneAs  of  his  adTersaiy^s  tItJe. 
— JUem. 


SeeAsTBasBFoHMSuni,  4   AvnAi^  1,  S;  8, 4  4  7.   BanACH  or  Canaaom  Sussi^awv 
JoBisnionafii,  1,  %,   MiomQAS  8fm  Bamb,  8, 4, 10,  li,  18, 14, 18.   Pakooembip,  & 

CHABTEB. 
Bee  OuHsmvrnjmL  Law,  Z,   OomroMLLTsaa,  8  to  ll* 

001IFLAI19T. 
Bee  CkiMnrATi  Law.   FutADmo,  KL 

OONDTnOK. 
Bee  Bbbagb  or  ObKDBiDa  BuanqirairF.    MumoAirSsAn  BAm,  l,9;0to8.    Bauot 

CSATnLS,8w 

OONFLICr  OF  LAWS. 
Bee  FoBBOH  Law,  1. 

CX}NSn>ERATION. 

1.  An  agreement  by  the  plaintiff  with  the  defendant,  to  foibear  suit  sgalnst  a  third 
person,  who  was  the  plaintUTs  debtor,  is  a  good  consideration  for  the  defendant's 
promise  to  pay  the  debt— Bood  v.  Jones,  188. 

8L  A  creditor's  sgreement  to  forbear  selziiig  certain  property  co,  attscJiment  against 
his  debtor,  will  not  support  a  promise,  by  a  third  person,  to  pay  the  debt,  1^  s8 
the  time,  the  debtor  had  no  interest  in  the  property.— Jdesk 

SSB  BlUiB  OF  BzCHAlfGB  AlTD  PHOXISSORT  NOTBS,  1.     GVABAIITK 
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CONSTITDTIONAL  LAW. 

t.  The  power  Tested  in  oongreaB  by  the  f edenl  conBtitatton  (art  1,  iee.  7),  **  to 
provide  for  the  punishment  of  counterfeiting  the  cuirent  coin  of  the  United 
States,**  may  be  exercised  by  the  sereral  states  concurrently  with  oongress.*- 
BdrkM  v.  The  People^  907. 

^  The  Jurisdiction  of  the  federal  courts  over  offenses  against  the  laws  of  congress 
providing  for  the  punishment  of  counterfeiting  the  current  coin  of  the  United 
States,  is  not  exclusive  of  the  Jurisdiction  of  the  state  courts,  over  offenses 
against  state  laws,  making  it  punishable  to  counterfeit  such  coin.— Idem. 

•i.  The  repeof  of  the  charter  of  a  banking  corporation,  which  contains  no  reeervm- 
tton  of  the  power  to  repeal,  is  a  violation  of  that  provision  of  the  constitution  of 
the  United  States,  which  declares  that  "no  state  shall  pass  any  law  tmp«iHng  the 
obligation  of  contracts,  and  is  therefore  void."— IftcAtVan  State  Bank  v.  Hcut' 

See  QwoBAL  Bixkimo  Law,  1  to  8.    Ldotations,  Statdts  or,  8.    Highkuh  Skati 
Bamk,  0.    Statb  ov  MiomaiH.    Tkbbitobt  of  HiOBiaui. 

CONSTRUCTION  OF  WETTTEN  INSTRUMENTS. 
8ee  DsBD.   Lahdb  ihd  Laio)  Trnxs,  8, 4.   Pbinoipal  asd  Aobit,  1, 9L 

OONTRAGT. 

t.  FraxiA  does  not  render  a  contract  void,  but  merely  voidabt^t  at  the  option  of  the 
defrauded  party.^OaUoway  v.  Holmes,  SSO. 

"Z,  If  the  defrauded  party  elect  to  affirm  the  contract,  he  Is  bound  by  it  in  all 
respects.— Idem. 

^.  If  a  vendor  having  a  right  to  rescind  a  contract  of  sale  of  goods,  on  account  of 
the  fraud  of  the  vendee  in  making  the  purchase,  brings  indebiUUua  eu8ump»it  to 
recover  the  price  of  the  goods,  he  thereby  aillrms  the  contract.— Jdem 

4.  Where  there  Is  an  ea;pres*  contract,  none  can  be  implied.— Idem. 

fi.  Where  the  defrauded  party  rescinds  an  expreee  contract,  he  cannot  set  up  an 
implied  one,  and  sue  the  other  party  thereon.— Idem. 

4ee  AssmiPsiT.  CiBRimi,  1, 8,  4.  Coivsidxration.  Oobpobation,  11.  Forxxgh  Daw, 
1, 8.  GuABAKTY.  Laxblobo  axd  Tknaxt,  8w  Fbingzpal  axd  AaxxT,  1,  8l  Sals 
or  Cbattxu. 

CONVEYANCE. 

fiee  AnvxBSB  Possxssion.  Dbkd.  Evtobnok,  1,  6.  Lands  axd  Land  Tfclbi,  1,  S;  Bw 
MxcHioAX  Statb  Bank,  1,  8,  ft,  7,  9.    Patent  xob  Land.   Tax  Titlxs. 

CORPORATION. 

I.  A  oorporation  may  appoint  an  agent  by  parol— City  of  Detroit  v.  Jaekeont  106*. 
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%,  Hw  authority  of  an  agent  of  a  corporation,  maj>  be  inf errod  trom.  tba  adoption 
or  recognition  of  hit  acta  by  the  corporation;  and  the  adi  §o  leeognlaed  or 
adopted  will  bind  the  corporation.— Idem. 

t.  WherSi  tai  an  act  of  incorporation,  it  waa  provided  that  the  lame  Bhonld  be  void, 
nnleai  a  certain  eom  of  money  was  paid  in  as  part  of  the  capital  stock  of  the 
corporatloo,  within  two  years  of  its  passage,  it  waa  held,  that,  after  live  yeara 
had  elapsed  from  the  expiration  of  that  period,  it  was  too  late  to  institute  pro- 
ceedings to  Obtain  a  forfeiture,  on  account  of  omission  to  comply  with  such  prc^ 
vision.— i^BCfpte  V.  OaUand  Oovntif  Bamk^  §89. 

4  The  court  will  lay  down  no  nnlrersal  rule  in  such  cases,  but  will  decide  whether 
the  delaj  has  been  unreasonable  or  not,  from  the  circumstances  of  each  casa— 

Sl  An  act  repealing  the  charter  of  the  "Bank  <^  Oakland  Oounty,**  cannot  be  con- 
Btrued  to  be  a  repeal  of  the  charter  of  "The  President,  Directors  and  Oompanr 
of  the  Oakland  Oounty  Bank.**— JUesi. 

6L  B  is  not  necessary  that  a  repealing  act  should  correspond  exactly.  In  naming  the 
corporation,  with  the  act  of  incorporation  which  it  is  meant  to  repeal;  but  there 
must  be  such  a  correspondence  as  win  leave  no  doubt  of  the  intention  of  th» 
legislatuie.— Jdem. 

7.  Where,  by  its  charter,  a  bank  is  located  in  one  county,  and  it  estaWlshf  an  agency 
in  another  county,  where  it  receives  deposits,  and  buys  and  seDs  excdiange,  it 
thereby  violates  its  charter.— /ciem. 

&  The  buying  exchange  by  a  bank  Is,  in  effect,  discounting  paper.—iUcM. 

9.  SembU^  that  a  bank  may  lawfully  have  an  agency  to  receive  its  bills,  at  a  place- 
other  than  that  in  which  it  is  located  by  the  charter.— /dem. 

10.  Quen  as  to  whether  quo  warranto  or  §cire  facUu  be  the  proper  remedy  by  whicb 
to  proceed  against  a  corporation,  for  violating  its  charter.— Jd«m 

11.  Where,  by  the  charter  of  a  bank,  it  was  provided  that  it  should  be  capable  of 
purchasing,  h<Adlng,  and  conveying  real  estate  for  its  use,  but  that  the  real  estate 
which  it  should  be  lawful  for  the  corporation  to  ^oM,  should  be  only  such  as  waa 
required  for  its  accommodation  In  relation  to  the  convenient  transaction  of  Its 
business,  or  such  as  might  have  been  6ofia  >lde  mortgsged  to  it  by  way  of 
security,  or  conveyed  to  it  in  satisfaction  of  its  debts  previously  contracted  in  the 
course  of  Its  dealings,  or  purchased  at  sales  upon  judgments  which  might  have 
been  obtained  for  such  debts,  HeU,  that  the  bank  had  no  right  to  purchase  lands 
for  the  purpose  of  selling  them  again;  and  that  a  oontract  entered  into  for 
that  puipose  was  unlawful,  and  courts  would  not  aid  either  party  to  enforce  H 
against  the  other.— .BOn*  of  Midiigan  v.  Nile$,  iOl. 

IS.  On  plea  of  general  issue  to  an  action  by  a  corporation,  the  plaintlfh  must  provo 
their  corporate  existence  in  the  same  manner  as  though  nul  tUl  oofporotftm 
were  pleaded.— .Fbrmcn  dt  Mtchanica''  Bank  v,  Troy  City  Bank^  kS7. 

See  AaarnuTioN,  8.    Bnxs  or  ^cHiifoa  ijid  Pbomxbsort  Noras,  S,  8,  4.    Oo^isxi- 
TunoNiJ.  Law,  8.    Erbor,  8.   EviDsaca,  7.    Qshxral  Biiixiifo  Law,  1,  8l    Wa»> 
BAiiT  or  Attobiubt,  1. 
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V 

CotU  are  In  oonaequence  of  some  default,  and  are  not  awarded  l^  the  common  law, 
but  depend  entirely  upon  statutoiy  provisions.  Where  no  authority  is  given  hj 
statute,  there  can  be  no  taxatlon.—Bootii  v.  McQueen,  41. 

See  BisTJkBinr.   Fraxtticm,  1,  S.   ATTOBiisr. 

OOX719TEBFEITINQ. 
Bee  OomxvEOTioKAL  Law,  1,  fll    iRnionanT,  8, 4 

COVENANT. 
See  MicmoAH  Statb  Baioc,  8,  4,  S.   Fubadsvo,  7. 

CRIMINAL  LAW. 

Tbe  return  of  a  court  of  special  sessions  to  a  certiorari,  stated  that  on  complaint  for 

larceny,  L.  P.  and  one  R.  C.  were  Jointly  arrested  and  jointly  examined,  and  that 

a  separate  trial  was  granted  to  L.  P.  on  request  of  her  counsel,  merely.  Held, 

,  equivalent  to  a  statement  that  they  were  Jointly  charged  in  the  same  complaint 

with  the  commission  of  the  same  offense.— Pu^len  v.  The  People,  IS, 

See  CONSTITOTIOXAL  LA.W,  1,  2.     EVIDKNCB,  2.     IKDICTMXHT,  1  tO  4 

DEBTOR  AND  CREDITOR. 
Bee  Assumpsit,  1.    Partnzrship,  1  to  4   Cabbub,  4 

DEED. 

In  the  construction  of  grants,  both  course  and  distance  must  give  way  to  natural  or 
artificial  monuments  or  objects;  and  courses  must  be  varied,  and  distances 
lengthened  or  shortened,  so  as  to  conform  to  the  natural  or  ascertained  objects 
or  bounds  called  for  in  the  grant;  but  where  there  is  nothing  in  the  conveyance, 
to  control  the  call  for  course  and  distance,  the  land  must  be  run  according  to  the 
course  and  distance  given  in  the  description  of  the  premises.— Prucfcner**  Let§ee 
v.  Lavfrence,  IS. 

See  AnvmsB  Possxsszon.    Evidbncx,  1.    Lamds  and  Land  Titubs,  2, 6.    Patbmt  fob 

Laud.    Tax  Tftles. 

DEFAULT 
See  Appeal,  1,  2; 

DELIVERY. 
See  Fbavdulest  Convxtakcbs  of  Pebsokal  Propsbti; 

DEMAND. 
See  Replevin. 

DEPOSITION. 

See  Evidence,  8. 
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DETBOrr,  LAND  TTTLBB  UT. 
8ee  Lamm  amd  Lajtd  TtxuB,l,t. 

DKTBOIT  YOITNO  aODTS  SOaETT. 
Bee  BcAiB  or  MicooykX, 

DISCBSnON. 
See  XuKOBl. 

KLECnONBL 

1.  The  ttatute  makee  tbe  ertdenoe  oontained  in  tlie  bellols  of  Toten,  flie  found*' 
tion  of  the  rtetemente  to  be  prepared  both  bj  the  Inspecton  of  election  and  b j 
the  eovntj  canTUMn,  and  also  of  the  oertUloate  of  etoetton  lamed  by  tbe  latter. 
— i^Miple  V.  lUdaie,  S9, 

&  The  banots  of  the  electors,  as  shown  hj  the  statements  of  the  fai^Mctors  of  eleo- 
tkm,  are  the  only  eiidence  upon  which  the  county  board  of  canTassen  can  act. 
Thf^y  hare  no  power  to  examine  witneasee,  or  receive  other  eTidence^  to  prove 
for  whom  a  ballol  was  Intended.— Jiolem. 

Z,  Nor  would  any  other  eridence  be  admlaslble,  on  a  trial  before  a  jury  of  an  iaroe 
awarded  from  this  court,  in  a  proceeding  by  information  in  the  nature  of  a  9110 
warranio  to  tiy  the  right  to  an  oillce;  but  the  simple  inquiiy  would  be,  what  was 
the  Intention  of  the  electcnr,  expressed  by  his  ballot— JUem. 

4.  A  ballol  for  J.  A.  D^er,  cannot  be  counted  for  Jiawm  A.  Dfer.  It  doea  not  ooa> 
tain  flie  name,  the  deeignation  by  written  diaracters,  of  Jamu  A.  Djfer;  and  no 
evidenoe  is  admissible  to  show  that  it  was  intended  for  •Tomet  A.  Dyer.— Jdsm. 

0.  But  where  the  designation  of  an  indlTtdual,  on  a  ballot,  is  by  an  abbreTfation 
sanctioned  by  common  usage  and  universally  understood,  the  ballot  may  be 
counted  for  the  person  for  whom  it  was  evidently  intended.  Thus,  a  vote  for  Jaa. 
A.  I^er,  may  be  counted  for  Jame$  A.  Dyer.— Idem^ 

t.  Nor,  it  is  presumed,  would  a  sli^t  enor  in  the  spelling  of  a  name,  on  a  ballot, 
prevent  the  ballot  from  being  oounted  for  the  person  for  whom  it  was  evidently 
intended.— iUem. 

EQUITABLE  LCESN. 
See  MioHraAH  Stats  Bjlkx,  8,  IS.    Ycrdob  amd  PoacBASHk 

EBROB. 

1.  Error  cannot  be  assigned,  in  the  decision,  by  the  court  below,  of  a  motion, 
founded  ui>on  affidavits,  to  vacate  a  judgment;  such  motion  being  addressed 
merely  to  the  sound  discretion  of  the  court. — City  of  Detroit  v.  Jioefesoit,  iO& 

iL  Where  it  was  assigned  for  error,  that  the  plaintiffs  below,  who  sued  aa  a  foreign 
corporation,  did  not  prove  themselves  such  by  legal  and  competent  evidence,  and, 
their  charter  not  being  set  forth  in  the  bill  of  exceptions,  the  court  was  unable  to 
determine  whether  the  evidence  (which  was  an  exemplified  copy  of  their  charter* 
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•nd  proof  of  acts  of  iimt  under  it),  was  taffldeiit  or  not;  to  wu  held^  that  In 
support  of  the  Judgment,  the  evidence  would  be  presumed  sufBcIent.— Fotmert 
it  MecTianicB^  Batik  v.  Tixty  City  Bank^  Ui7, 

^  Aatumptit  for  goods  sold.  Plea,  general  issue.  On  the  trial,  the  plalntlif  offered 
eridence  showing  that  he  sold  goods  to  the  defendants  for  a  stipulated  price,  and 
reeeiTed  therefor  certain  securities,  executed  by  third  persons;  that  hf*  collected 
one  of  the  securities,  but  that  the  other  was  worthless,  and  he  afterwards  offered 
to  return  it  to  the  defendants.  In  connection  with  this,  he  also  offered  other  evi- 
dence, from  which  it  was  doubtful  whether  it  was  agreed  between  the  parties 
that  the  securities  should  be  received  in  payment,  or  not.  The  court  having 
rejected  the  evldenoe,  it  wcu  held,  on  error,  that  if  there  was  no  agreement 
between  the  parties,  that  the  securities  should  be  received  in  payment,  the  evi- 
dence  offered  would  have  entitled  the  plaintiff  to  a  verdict;  that  whether  there 
was  such  an  agreement  or  not,  was  a  question  for  the  jury;  and  as  it  might  have 
been  inferred  from  the  evidence  offered,  that  there  was  none,  its  rejection  was 
erroneous.— (7atKfner  v.  Oorham,  607, 

4.  Held,  further,  that  it  was  not  necessary  for  the  plaintiff  to  declare  speoiaJIy  in 
such  a  case.— Idem. 

6ee  Abbitbatioh,  8, 9L   Jvsnci  of  tbs  Fbaob,  1  to  4.   FuBADziOb  Hi   FEAcrice  8,  9, 

18^  16b  18.   Wabraut  of  Attobnet,  1. 


ESTATE. 
8ee  Lauds  mmd  Land  Tolbs,  &   MicmaAir  Staxb  Bams,  1,  a 

ESTOPPEL. 
See  Advsbbb  Posskssioh,  %  8L 

EVIDENCE. 

t.  When  a  boundary  of  land  conveyed  by  patent  from  the  United  States.  In  described 
by  course  and  distance,  terminating  at  a  post,  and  neither  any  marks  indicating 
such  boundary,  nor  any  post  indicating  its  termination,  are  to  be  found  on  the 
land,  and  no  evidence  is  adduced,  showing  where  such  post  was  originally  placed ; 
parol  evidence,  that  a  line  was  found  marked  ui)on  the  trees  upon  the  land,  but 
variant  from  the  call  of  the  patent,  and  not  indicated  hy  the  monument  called 
for  in  the  patent,  was  the  actual  line  surveyed,  run  and  marked  as  such  boundary, 
by  the  government  surveyor,  will  not  be  admitted  to  alter  or  vary  the  boundary, 
as  described  by  course  and  distance  in  the  patent.—  Brudmer^s  Letter  v.  Lavy 
rence,  19, 

%,  Where  two  persons  are  Jointly  charged  in  the  same  complaint  with  the  commis- 
sion of  the  same  offense,  and  neither  of  them  has  been  either  acquitted  or  con- 
victed, the  husband  of  the  one  is  not  a  competent  witness  for  the  other,  who,  by 
leave  of  the  court,  is  tried  separately.- PuUen  v.  Tht  Peopfo,  US. 

Sb  Evidence  of  the  statement  of  an  agent,  made  nine  months  after  he  had  sold  prop- 
erty for  his  principal,  Uiat  he  knew  at  the  time  of  the  s(Ue  that  it  was  good  for 
nothing,  is  Inadmissible  to  affect  the  rights  of  his  prlncipaL— IZot^ner  v.  FeUowt,  SI. 


590  INDEX 

4.  Words  spoken  bj  the  defendant,  after  tbe  oommeneement  of  tne  mXb,  are  not 
admtetble  In  erldence  to  ahow  malice.  In  an  action  of  slander,  nnless  they 
expressly  refer  to  thoee  which  are  the  subject  matter  of  the  action,  and  do  not 
oonstitate  a  distinct  calumnj  for  which  the  plaintiff  would  hare  a  aerarate  right 
of  tLCtUuL—Taylorv,  Knedand,  $T. 

6.  Parol  oTldence  Is  admissible,  to  prove  official  cfaaneter.— SbofI  si  Bsfrott  Tounif 
iren*«  8oe(etM'9  Leatt,  IW, 

6L  Held,  that  certain  parol  proof;  and  also  a  resolution  of  the  govenior  and  jodges 
of  the  territory  of  Michigan,  offered  in  evldenoe  for  the  purpose  of  showing  an 
assignment  by  them  prior  to  19B  of  certain  prronlses,  were  iiretonmt  and  taad- 
misrible.— I<leiik 

7.  A  person  who  is  a  stodJiolder  In  a  oorporatioo,  and,  as  sach,  liable  Indlridually 
for  its  debts,  is  a  competent  witness  for  the  plaintiff  in  a  suit  against  such  corpor- 
ation. His  interest  Is  against  the  plaintiff,  and  he  is  not,  by  being  such  stock- 
holder, a  party  to  the  suit— fTowy  v.  WhiU  Pigeon  Beet  Sugar  Onnpanf,  t9S. 

8L  By  the  statute  (R.  8.,  481, 1 84),  objection  on  the  ground  of  interest,  to  the  com- 
petency of  a  witness  whose  deposition  Is  taken  In  a  cause,  must  be  made  at  the 
taking  of  the  depoeltion,  or  it  wUI  be  deemed  waived.— Jiieiit. 


9.  A  justice  of  the  peace  entered  across  a  judgment  on  his  docket,  that  It  was  paid, 
stating  the  day,  and  signed  the  entry  in  his  official  capacity.  Held,  that  such 
entiy  was  prima  facie  eridenoe  that  the  judgment  was  satisfied,  and  that  tills 
OTldence  was  not  rebutted  by  iiroof  ,  unaccompanied  by  an  explanatory  testimony, 
of  another  entry  immediately  below  the  former,  on  the  same  docket,  without 
date,  and  signed  by  the  justice  in  his  indiridual  capacity,  stating,  in  effect,  that 
the  Judgment  had  not  been  paid,  according  to  the  import  of  the  former  entry.— 
Beach  v.  Bottford,  199, 

10.  The  transactions  and  acts  of  a  corporation  may  be  proTod  by  entries  made  In  its 
books.— People  v.  Tke  Oakland  County  Bank,  989, 

11.  Debt  on  a  judgment  rendered  before  a  justice  of  the  peace.  The  plaintiff  haTing* 
proved  the  judgment  by  the  docket  of  the  justice,  the  defendant  gave  In  evidence 
an  entry  on  the  same  docket,  showing  that  the  cause  was,  on  a  day  named, 
removed  to  the  Supreme  Court  by  certiorari.  To  rebut  which,  the  plaintiff 
proved  an  order  of  the  Supreme  Court,  made  about  the  same  time,  dismissing' 
from  the  docket  of  that  court,  a  cause  having  the  same  titie.  Heid  that,  prima 
facie,  the  order  was  in  the  same  cause  in  which  the  judgment  of  the  justice  was 
rendered.— IToiMtni  v.  Rockwell^  SIS, 

ISl  Held,  also,  that  the  order  was  a  dedsion  of  the  Supreme  Court,  that  the  cause 
had  not  been,  in  fact,  removed  from  the  justice  into  that  court,  and  that  the 
judgment  of  the  justice  was  in  full  force.— Idem. 

18.  In  an  action  for  slander,  evidence  of  the  truth,  or  tending  to  prove  the  truth  of 
the  slanderous  words,  is  inadmissible  under  the  general  issue  In  mitigation  of 
damages. — Thompeon  v.  Bowere,  391. 

14.  So,  also,  evidence  that  the  spedflc  facts  in  which  the  slander  oonslsted,  were 
oommunlcated  to  the  defendant  by  third  persons.— Idem. 
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IS.  In  an  action  for  slander,  the  plaintiff,  after  baTing  proTod  the  words  alleged,  may 
give  In  erldenoe  other  tlanderons  words  of  like  import^  with  a  Tiew  to  show  the 
malice  of  the  defendant.— Jdemw 

IC  Cfeneral  heartay  and  public  reputation  are  inadmissible  to  prore  which  of  two 
persons,  claiming,  hy  the  same  name,  a  particular  grant  or  reserration'made  by 
'the  treaty  of  Saginaw,  was  the  person  intended.— StocHon  v.  WUHamM^  6k^ 

17.  What  waa  said  at  the  time  of  the  treaty,  by  the  parties  to  it,  indicating  for  whose 
benefit  the  grant  was  intended  to  be  made,  is  admissible  In  evidence,  on  the 
ground  that  it  constituted  a  pa^  of  the  ret  yestcs.— iUem. 

See  Assmunoir,  1, 8.  Bills  of  Ezchixox  ahd  Pbomissost  Kom,  1.  Ck>RPORA<noN,. 
ISL  SLBonom.  FoBBtoH  Law,  8.  Fbaudulkmt  Oontkyamois  of  Pkbsonal  Prop- 
KRTT,  8,  4  JuBisDxcnoir,  9^  10^  11.  Juanci  of  tbs  Fxagi,  7,  8.  Officib,  1» 
Powa»t.  TizTnuw. 

EXECUT0B8  AND  ADHINISTRATOBfl. 

1.  It  may  well  be  doabted  whether  an  administrator  is  authorised.  In  any  case,  to 
give  credit,  upon  the  sale  of  real  estate  of  the  Intestate  for  the  payment  of  hi* 
debts,  under  an  order  or  license  of  a  Court  of  Probate;  and  whether,  if  he  doea- 
so,  be  is  not  chargeable  with  the  price,  as  money  in  his  hands  for  the  creditor* 
and  others  who  may  be  entitled  to  it.— i\t<iner  amd  othen^  AppeUant$^  Utt, 

8L  If,  on  a  sale  of  real  estate  of  an  Intestate,  under  an  order  or  license  of  a  Oourt  of 
Probate,  the  administrator  gives  credit  for  a  part  of  the  purchase  money,  and 
takes  Indorsed  notes  of  the  vendee  as  security  for  the  payment  of  the  same, 
thereby  parting  with  the  equitable  lien  ui>on  the  land,  and  any  portion  of  the 
amount  so  secured  is  lost  by  the  subsequent  insolvency  of  the  parties  to  the 
notes,  the  administrator  will  be  personally  answerable  to  the  estate  for  such 
loss;  and  this,  though  when  the  notes  were  given,  the  parties  to  them  were  hi 
good  credit,  and  reputed  to  be  responsible,  and  there  has  been  no  lachet  in  using^ 
the  legal  means  for  collecting  them,  and  although,  in  consequence  of  the  credit 
given,  the  price  obtained  for  the  property,  exceeded  what  it  would  have  brought 
on  a  sale  for  cash,  by  an  amount  greater  than  the  amount  lost  by  the  failure  to 
collect  the  notes.- Idem. 

False  representation. 

See  Bale  of  Chattels.    Assuiifsit. 

FORCIBLE  ENTRY  AND  DETAINER* 
See  "Laxdlobd  asd  Txnamt.  SL 

FORECLOSURE. 
See  M  oBTOAGn  of  Lamm, 

FOREIGN  LAW. 

1.  A  law  of  New  York,  which  would  enable  a  vendor,  of  whom  goods  had  been  pfor^ 
chased  fraudulently  on  a  credit,  to  maintain  cusumpsit  against  the  vendee  for  the 
price  of  the  goods,  before  the  credit  had  expired,  would  be  a  law  affecting  the 
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remtdif  onlj,  And  woald  not  apply  lo  ai  to  enabto  the  vendor  to  iiMuntaln  a  rimt- 
lar  action  in  this  state,  to  reooTor  the  price  of  goods  sold  in  Kev  Yotk.—Gaao- 
waff  V,  Holmeij  S90. 

•2,  But.  Aeld,  co,  a  review  of  the  cases^  that  such  was  not  the  law  of  New  York.^ 
Jdem, 

■S.  On  demnrrer  to  a  declaration  upon  a  contract  made  in  the  state  of  New  Toik, 
and  spedQring  no  partlcolar  place  of  performance,  Held,  that  the  conrt  would 
not  take  judicial  ooflrnlxance  of  a  law  of  New  York,  which,  applied  to  the  con- 
tract, would  render  it  void;  hut  that  the  defendant  in  cider  to  avail  himself  of 
such  law,  must,  upon  a  proper  issue,  prove  it  as  a  fact  to  the  cooit;  and  thst; 
until  this  was  done,  the  court  would  test  the  validUgr  of  the  contmct  Iqr  the  laws 
•of  this  state.— Jonst  v.  Palmer^  879. 

FORFEITUHBL 
8ee  Mwsnoiif  &nsm  Bass,  tf9i 

POBFETTUBE  OF  CHABTEBk 
See  CoBFOBAXioii,  8, 4 

FBMJD. 

€ee  Assumpsit.   OomntAor,  1,  S,  8.   FoBirair  Ijlw,  1,  &   FajLtmuLSMT  CoaiVBTAiioBS  or 
Pbbsokal  FftonBTT.    Pabxhsbship.    Patsmt  vob  LkKOk   8iLB  or  Oammuk 

TRATTDS,  STATUTE  OF. 
See  QviJUUiTT. 

FRAUDTTLENTOONVEYANGIBS  OF  PERSON AL  PBOPEBTY. 

1.  The  question  of  fraud,  arising  from  a  want  of  delivery  and  of  a  continued  diaave 
of  posnssion  of  goods  sold  or  sssigned  by  way  of  security,  is,  under  the  statute 
(B.  S.,  488, 1 4),  a  question  of  fact  for  the  jury.— Jdcfevon  v.  Dean^  619. 

le.  The  statute  (R.  S.,  881, 1 6)  has  abolished  the  distinction  sometimes  aUempiled  to 
be  drawn  between  absolute  sales,  and  conditiottal  assignments,  and  thus  avoided 
the  question,  whether  continued  posseision  in  the  vendor  or  assignor,  be  conrist- 
ent  or  inconsistent  with  the  deed.— Idem. 

3  It  declares  what  shall  rebut  the  evidence  of  fraud  railed  by  the  statute  from  a 
want  of  change  of  posseasion,  vis.:  good  falih,  and  absence  of  intent  to  defnmd. 
—Mem, 

•4.  It  throws  the  burden  of  proving  such  good  fUtfa  and  absence  of  intent  to  defraud 
upon  the  party  claiming  under  the  assignment— Jdeim 

FBBIOHT. 

1.  Freight  pro  rata  itinerU  is  due,  when  the  ship,  by  inevitable  neoessi^,  is  forced 
into  a  port  short  of  her  destination,  and  is  unable  to  prosecute  the  voyage,  and 
the  goods  are  there  voluntarily  accepted  by  the  owner.— JSoM<ter  u.  Chester,  ISL 

ilL  The  owner  of  goods  was  deemed  to  have  vohuUarily  aeetpUd  them  at  the  inter- 
mediate port»  when,  knowing  that  the  voyage  had  been  abandoned,  its  flixther 
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IMroMcatlon  haying  become  ImpoMlUe,  or  extremely  haaardoiu,  be  tbere- 
demanded  his  goods  from  the  agents  of  the  f orwardera,  with  whom  tbey  wer» 
stored,  tendering  payment  of  thehr  charges  for  storage,  and  brought  repleTln  to> 
recoTer  possession,  on  the  refusal  of  such  agents  to  delirer  them.— Idsai. 

See  Cabbixb,  1, 8»  4. 

GENERAL  ATEBAQB. 
See  MABimix  Ijlw,  1,  t. 

GENERAL  BANKING  LAW. 

1.  flo  much  of  the  **Act  to  organise  and  ipegulate  banWng  avodatloiis  **  (B.  L.  198T,. 
p.  7B),  as  purports  to  confer  corporate  rights  upon  the  associations  organised 
under  its  proTisions,  is  in  violation  of  the  second  section  of  the  twelfth  article  of 
the  constitution  of  tUs  state,  which  declares  that  **  the  legislature  shall  pass  no^ 
act  of  incorporation,  unless  with  the  assent  of  at  least  two-thirds  of  each  house,** 
and  is,  therefore,  Yoid.—Cfreenv.  Graves^  861. 

%  So  much  of  the  **  Act  to  organise  and  regulate  banking  associations  "  (B.  L.  1887,. 
pu  76),  as  purports  to  confer  corporate  rights  upon  the  associations  organised 
under  its  proTlsions,  being  unconstitutional  and  Toid  (Qreen  v.  OraveSt  ante  551), 
such  associations  are  not  moneyed  eorporatione ;  and,  therefore  are  not  withiik 
the  provision  of  the  safety  fund  act  (B.  L^  188S,  p.  166,  1 81),  which  prohibits  sucb 
corporations  from  issuing  their  bills  or  notes,  unless  the  same  be  made  payable 
on  demand  without  interest— J^armert  db  Mechanice''  Bimk  v.  3Voy.Ct<y  Bank^ 

t.  Quane,  whether  a  bill  of  exchange,  drawn  by  an  association  organised  under  tha> 
general  banking  law,  acting  as  a  corporation,  could  be  treated  as  legal  and  TaUd,. 
and  an  action  maintained  upon  it  against  the  acceptors.— Jciem. 

GOVERNOR  AND  JI7DGE8. 
See  Tbrbxtobt  of  Miobigih,  1  to  4.   Lijvns  akd  JjAstd  Txtlm,  1. 

GUARANTY. 

1.  A,  being  indebted  to  B,  transferred  to  him,  in  part  payment  of  such  indebted* 
ness,  the  note  of  C,  and  indorsed  on  the  back  thereof  a  written  guaranty  of  it» 
payment.  Held,  that  the  guaranty  was  an  original  undertaking  founded  upon  a 
new  and  suillclent  consideration,  and  therefore  not  within  the  statute  of  frauds.— 
Jones  V.  BfUmer,  S79. 

S.  Held,  also,  that  it  was  not  essential' to  the^alldity.  of  the  guaranty  that  the  con^ 
slderation  should  be  expressed  therein;  but  that  the  same  might  be  proved  by 
parol;  and  this  notwithstanding  the  guaranty  was  expressed  to  be  "for  valu» 
received.  "—Idem, 

IDENTITY. 
See  EviDXHCx,  1ft,  17. 

INDEMNITY. 

See  MtODOiH  SsAn  Bixi,  8,  Ul,  14 
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mDICTHENT. 

1.  In  an  indictment  under  the  statute  (8.  L.  1S40|  p.  4S.  $  l)t  which  prorides  for  the 
punishment  **  of  larceny,  by  itf^^Hng  of  the  property  of  anofAcr,"  **cmir  hank 
note,  6anl^■^•U,"  etc.,  a  deacription  of  the  property  atolen  as  tenJb-nofet  or  teiiJr 
MOt,  meraly,  foUoiHnf  the  language  of  the  itatute,  is  sufficient— iVeipla  ik 

%  An  aBe^Bilou  tn  sodt  Indtctinent,  ttitthe  bank-hills  were  the  geodt  amd  cfca«eU 
of  W.  and  K.  Is  a  suffldent  ayerment  that  they  wars  their  propertff.  The  word 
€katUiU  denotes  property  and  ownership.— Jdeiift. 

t»  An  indictment  for  Tiolating  the  laws  of  this  state  against  eoonterf citing  OEL  8^ 
888,  H 18, 18),  properly  charges  the  offense  to  haTe  been  conunitted  against  the 
BOTerelgnty  of  the  people  of  this  state.  Instead  of  chaigii^  it  to  haTe  been  oom- 
mitted  against  the  soTeretgntj  of  the  people  of  the  United  States.— fforlow  «. 
TkePtople^W, 


An  indictment  under  the  statute  QBL.  8.,  888,  $  18)  for  knowing  having  in 
seasion  instruments  adapted  and  designed  for  making  counterfeit  coin,  to  wit: 
Mexican  dollars,  with  intent  to  use  the  same,  need  not  allege  that  the  defendant 
was  not  employed  in  the  mint  of  the  United  States.— JUem. 


INFEBIOB  CX}UBTS. 
Bee  JuusDicnosr,  S,  4, 8, 7, 8, 11.   Jusnoi  ov  tbb  Pxaoil 

mFOBHATION. 
See  Quo  WABEAirroi 

INTRUSION  INTO  OFFICE. 
See  Quo  WAnaiirro. 

IBBEGULARITT. 
SeePRAcnon. 

JETTISOir. 
See  SEABimiB  Law,  1. 

JOINDER  OF  ACTIONS 

1.  An  action  founded  upon  a  statute,  cannot  be  joined  with  an  aetlon  at  common 
law.- iVople  V,  Judge*  of  Wathttnaw  Circuit  Court,  iSL 

%.  Held,  therefore,  that  counts  in  debt  to  recorer  the  penat^  for  usury  under  the 
statute  (B.  S.,  161,  %  7),  could  not  be  amended  by  substituting  counts  for  money 
had  and  received.— Idem. 

JOINT  WRONG-DOBRa 
See  Criminal  Law.    EyxDBics,  IL 
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JDDOHENTS  AND  EXECUTIONS. 

8ee  Apfsal,  6.    ATTAcemirr,  8.    Eyidbnob,  9,  IS.    Jubtxci  of  tbb  Pbacb,  6,  6^  7. 

OmcsB,!,  a. 


JTTBISDICnON. 

2.  A  state  cannot  be  sued  tn  ita  own  courts;  but  this  rale  appUea  on^  where  the 
state  Is  a  party  to  tbe  record;  and  where  the  defendants  were  the  late  auditor- 
general,  and  his  successor  in  office,  the  secretary  of  state,  and  state  treasurer, 
and  the  complalnant^s  bill  sought  to  reach  property  held  by  them  in  their  official 
capacity.  Held,  that  the  Oourt  of  Chanceiy  had  jurisdiction,  although  the  state 
might  be  interested  in  the  subject  matter  of  the  mdi.—Mkhigan  State  Bank  v, 
Batiinge,  fUS. 

Jl  The  rule  which  prohibits  &  Court  of  Chancery  from  maldng  a  decree  unless  all 
those  who  are  substantially  interested  be  made  parties  to  the  suit,  is  inappli- 
cable in  aicase  where  it  is  not  in  the  power  of  the  complainants  to  make  them 
parties.— /dem. 

•8L  Inferior  jurisdictions,  not  proceeding  according  to  the  course  of  the  common 
law,  are  confined  strictly  to  the  authority  conferred  upon  tbem.^Wight  v. 
Warner,  S8U. 

4.  The  facts  necessaiy  to  give  them  jurisdiction  must  appear  affirmatively  in  their 
proceedings,  and  cannot  be  presumed;  but.  Jurisdiction  being  acquired,  it  will  be 
presumed  to  have  been  rightfully  exercised,  unless  the  contrary  appears  by  error 
afflrmatively  shown.— Idem. 

&  The  return  of  a  Justice  of  the  peace  to  a  certiorari  showed  that  the  suit  was 
commenced  by  writ  of  attachment,  but  it  did  not  appear  therefrom  that  any 
affidavit  was  filed,  or  any  bond  executed,  as  required  by  the  statute,  before  the 
writ  was  issued.  Held,  that  these  facts  could  not  be  presumed,  as  they  were 
necessaiy  to  give  the  Justice  Jurisdiction  in  the  case  and  that  the  judgment  of 
the  justice  for  the  plaintiff,  must,  therefore,  be  reversed.— mem. 

6.  Inferior  courts  of  special  and  limited  Jurisdiction,  are  confined  strictly  to  the 
powers  conferred  upon  them,  and  their  proceedings  must  appear  to  be  within 
those  powers.— Clarfc  v.  Holmee,  890, 

7.  When  proceeding  to  exerolse  their  powers,  they  must  have  Jurisdiction  of  the 
person,  by  means  of  the  proper  process  or  appearance  of  the  party,  as  well  as  of 
the  subject  matter  of  the  suit;  and  where  they  have  not  such  Jurisdiction,  their 
proceedings  are  absolutely  void,  and  cannot  afford  any  Justification  or  protec- 
tion, and  they  become  trespassers  by  any  act  done  to  enforce  them.— mem. 

CL  0.  ft  Ifc  were  duly  summoned  to  answer  to  M.  before  a  justice  of  the  peace,  at  his 
residence.  They  appeared  there  on  the  return  day;  but  neither  the  Justice,  who 
was  absent  from  home,  nor  M.  appeared;  and  no  proceedings  were  had  in  the 
cause.  Three  days  afterwards,  L.,  in  the  presence  of  C,  and  of  a  witness,  but  in 
the  absence  of  the  justice,  indorsed  on  a  Joint  and  several  note  of  C.  ft  L.,  found 
in  the  office  of  the  justice,  his  individual  confession  of  Judgment  thereon,  ui>on 
which  t&  Justice,  on  the  same  day,  without  any  continuance  of  the  cause  from 
the  return  day  of  the  summons,  or  any  declaration  filed,  rendered  judgment 

691 


£96  INDEX. 

tn  teTor  <^  M.«  agaiiiBt  C  ft  L.,  for  the  amoont  of  the  note.  Execntfon  was  eftef^ 
ward!  Isroed  thereon,  bj  Tiitae  of  which  the  property  of  C.  was  seised  and  sold. 
Whereupon,  C.  haTln^r  brought  trespass  against  the  jusUoe,  it  was  held  that,  at 
the  time  when  the  judgment  was  rendered,  the  Jostloe  had  no  jurisdiction  orer 
the  person  of  C.,  the  summons  having  spent  its  force  on  the  return  daj,  and  the 
parties  being  out  of  courts  and  the  cause  discontinued;  and  that  be  was  liable  U> 
C  in  the  action.— iUein. 

t.  Where  a  court  has  jurisdiction,  Its  proceedings  cannot  be  Impeached  coDater 
ally;  nor,  when  of  record,  can  there  be  any  proof  in  opposition  to  the  record.— 
Idem. 

W.  AmMe,  that  this  rule  applies  to  the  proceedings  of  &  justice  of  the  peace,  and  to- 
tfae  docket  ot  them  which  the  statKte  raqulBes  of  him  to  keep.~licfem. 

11.  But  the  rule  does  not  apply  to  facts  relating  to  jurisdiction;  and  the  jurisdletton 
of  special  inferior  tribunals,  at  leasts  over  the  person,  as  well  as  the  subject  mat- 
ter, may  be  inquired  into;  and  the  want  of  jurisdiction  may  be  shown  by  ctS- 
dence,  even  when  it  tends  to  contradict  the  minutes  or  docket  which  those 
tribunals  are  required  to  keep  as  records  of  their  proceedings.— Idem. 

See  Oowi'infi'iomL  Law,  8.    Mabrimb  Law,  S,  8w    MicmaAH  Staxb  Bahk,  10  to  Ul 

Onrxcia,  8.   Praoticb,  4,  6^  ItW 

JUSnCB  OF  THE  FBACS. 

1.  This  court  win  OTerlook  matters  of  form  in  prooeedings  before  justices  of  tlie 
peace,  and  regard  them  according  to  the  merits.— Xasitertoa  «.  JFbole,  Atf. 

t.  Where  an  issue,  formed  upon  a  plea  of  not  guilty  to  adedaration  in  replevin^ 
was  tried  by  a  jury  in  a  justlce^s  court»  who  returned  a  yerdict  as  follows:  "  Tkim 
Jury  find  for  thB  piainHf'*—Held^  that,  although  not  a  formal  verdict  In 
replevin,  yet  it  is  snffldwitty  indicated  for  which  party  the  jury  had  found  the 
Issue,  and  that  It  was  the  duty  of  the  justice  to  enter  the  verdict  in  the  proper 
form,  aeoonllng  to  the  snbstsntinl  finding,  and  to  render  judgment  thereon.— 
Idem, 

t.  The  justice  having  refused  to  enter  the  verdict,  and  render  judgment  thereon,, 
cm  the  ground  that  it  was  insufflcient,  the  court  granted  a  mandamuM  to  compel 
him  to  do  so.— Idem. 

4.  The  justice  had  no  power  to  award  a  eenirv  ds  novo  after  the  rendition  of  sud» 
verdict— Idem. 

ft.  A  judgment  by  conf esslcn  is  void  for  want  of  conformity  to  the  statute  ^  &, 
^  §>)»  where  it  does  not  appear  to  be  "signed  by  the  person  making  the  same. 
In  Me  pTMenoe  o/ tfc< /notice  and  one  or  more  competent  ioihi«Mr«.**  The  statute 
must  be  construed  to  require  the  witnesses  to  subscribe  their  names  as  such.— 
Beach  v.  Bot^fordt  199. 

t.  The  docket  entry  of  a  justlce^s  judgment  must  be  as  certain,  in  matters  of  sub- 
stance,  as  the  judgment  of  a  oourt  of  record.— JSood  v.  Sekool  DUtiiet  No,  7,  SM. 

7.  Under  the  proper  entitling  of  a  cause  with  the  names  of  the  parties,  a  justloe  of 
the  peace  entered  on  his  docket  an  award  of  judgment  in  the  following  form:  "if 
if  therefore  eoneidered,  that  the  eaid  P.  do  recover  of  the  eaid  Z>.  tike  «wm,**  etc 
In  debt  on  this  judgment,  it  woe  held,  that  the  docket  entry  did  cot  show  witb 
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sufficient  certainty  In  whose  faror,  and  against  whom,  the  Judgment  was  ren- 
dered, and  that,  therefore,  a  transcript  thereof,  offered  in  evidenoe,  was  inad- 
missible.—Idem. 

8.  Held,  also,  that  parol  evidence  was  inadmissible  to  prore  that  the  letters  "  P.** 
and  "  X>.,"  in  the  docket  entry  of  the  Judgment,  meant  pkuntiff  and  d^endant. 
—Idem. 

See  Afpial^  S.    Evidkngb,  9.   JunisDionoN,  8  to  11.    Ofticbr,  8.    Fiucnon,  1. 

LACHES. 
See  CoRPORATiox,  8, 4.    F&jlcticb,  8, 17. 

LANDLORD  AND  TENANT. 

1.  A  tenant  cannot  dispute  the  title  of  his  landlord,  nor  by  his  own  act  merely^ 
change  the  tenure,  so  as  to  enable  himself  to  hold  against  his  landlord.  He  can- 
not, during  tixe  continuance  of  the  lease  or  tenancy,  make  a  valid  attornment  to 
a  third  person  without  his  landlord*s  consent.— Byrne  v.  Beeson^  179. 

2.  A  complained  against  B,  under  the  statute  of  forcible  entry  and  detainer,  for 
holding  over  poeseBsion  of  certain  premises,  leased  by  B  from  A,  contrary  to 
the  terms  and  conditions  of  the  lease.  Proof  was  offered  in  defense,  that  B  was, 
at  the  time  of  the  alleged  leasing  from  A,  in  possession  of  the  premises  under  a 
valid  and  subsisting  lease  from  C.  Beld^  that  it  was  competent  for  either  B,  the 
defendant,  or  C,  his  landlord,  to  defend  by  showing  these  facts;  and  this,  even 
though  A  claimed  title  to  the  premises  under  an  act  of  the  legislature  granting 
the  same  to  him.— Idem. 

8.  A  contract  by  which  a  tenant  is  induced  to  desert  his  landlord,  is  corrupt  aiul 
void;  and  the  person  to  whom  the  tenant  has  attorned,  cannot  maintain  an 
action  upon  it— Idem, 

LANDS  AND  LAND  TITLES. 

1.  The  land  board  constituted  by  the  act  of  congress  entitled  **  An  act  to  provide  for 
the  adjustment  of  titles  of  land  in  the  town  of  Detroit,  and  territory  of  Michi- 
gan, and  for  other  purposes,"  approved  April  31,  1806,  did  not  consist  of  two 
integral  parts,  the  governor  and  the  Judges  of  the  territory  of  Michigan;  but  of 
four  persons,  ^designated  by  their  names  of  office,  any  three  of  whom  were 
authorised  to  execute  any  of  the  powers  conferred  by  the  act;  and  a  deed  of 
bargain  and  sale,  executed  by  the  judges  only,  is  raMd.— Scott  v.  Detroit  Young 
Men's  Society's  Lessee,  119. 

8.  Congress  having  authorized  the  governor  and  Judges  of  the  territory  of  Michi- 
gan for  the  time  being,  to  convey  certain  lands,  the  fee  of  which  was  in  th» 
United  States,  and  having,  by  acts  of  legislation,  recognized  the  persons  who 
assumed  to  conrey  such  lands,  by  virtue  of  such  authority,  as  incumbents  of 
those  offices,  ahd  the  existence  of  those  offices,  at,  and  subsequent  to,  the  time 
when  such  oonreyance  was  made,  a  mere  stranger  will  not  be  permitted  to  con- 
trovert the  title  acquired  by  such  conveyance,  on  the  ground  that  the  grantors 
were  not,  at  the  time  of  the  grant,  such  goremor  and  Judges,  and  that  ther» 
were  no  suQh  offices.— Idem. 
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8.  The  reseiratloii  b7  the  treaty  between  the  United  States  and  Chippewa  Indiana, 
made  at  Saginaw,  September  94.  1819,  of  certain  designated  <iaantities  of  land, 
to  be  located  as  the  president  of  the  United  States  might  direct,  for  iht  vae  of 
persons  therein  named,  and  tkeir  kein,  was  a  reservation  of  an  estate  in  fee 
stmple,  to  each  of  the  individual  n&trwMB^Stodeton  «.  WtUiawu^  6US. 

4.  The  treaty  itself  operated  as  a  grant  of  land  to  each  of  the  aereral  resenrees, 
which  became  perfect  when  the  land  was  located  under  the  direction  of  the  presi- 
dent of  the  United  States,  and  no  patent  was  neoeasaiy  to  perfoot  the  tltlB.~ 
Idem, 

Cl  field,  that  a  patent  issued  bj  the  presldeat  to  a  person  claiming  to  be  one  of  the 
reservees,  was  void,  and  could  in  no  wise  affect  the  title  of  the  reser?ee  under  the 
treatj.— Idetik 

t.  Lands  may  be  granted  by  aet  of  congrsM,  or  hj  treaty,  aa  weD  as  by  patent^ 
Idem. 

8ee  Advzrsb  PoosaaiOH.     Cbaxckkt.     Deed.     Ettobmob,  1.     Pitbit  fob  Lavd 
Tax  TiTLn.    Tssbitobt  or  Midno^if,  1.    Vkkdob  axd  Pubchasbb,  1, 8. 

LAW  AND  FACT. 

8se  Bamcs  iXD  BAxxnio  AflSocLiTioiis,  Si    Bills  or  ExcsAKOBAimPBoiimsoBrNoiBk 
8.   Ebbob,  8b     Fbiudvlbht  Coktbtamcis  or  Pebsokal  PBOPBBrr,  L 


LIEN. 
8se  OABBiBt,  1, 4.    MicBiaAX  Staib  E&vx,  8, 18w    Ybhdob  ard  Pubchasbb,  1, 1 

LIMITATIONS,  STATUTE  OF. 

1.  A  Teitial  promise  made  sinee,  to  pay  a  simple  contract  debt  barred  I7  the  slatale 
of  limitations  before  the  Berlsed  Statutes  of  1888  took  effect,  will  not  revive  the 
cause  of  action,  but  such  promise  must  be  in  writing  as  required  hj  section  18,  p. 
078  of  the  Revised  Statutes.~Jby  v.  Thompeon^  575. 

8L  This  construction  of  the  statute  does  not  give  it  the  effect  of  violating  the  obli- 
gation of  oontracts.— Jdetik 

MAJORITT. 
8ee  Labob  abb  Labd  Tmai,  1.   Powib,  1,  IL 

MANBAKUB. 


1  Tbe  writ  of  mofwIafiMM  is  issned  only  in  cases  where  there  is  B  dear  IsgBl  ijgiit» 
and  the  party  has  no  other  remedy.~PiBople  v.  Judffet  of  Branch  dreuii  Cbtoi. 
$19. 

See  A1TACHMBI1T,  i.   jDsncB  or  tbb  Pbacb,  8w    Pbaoticb,  4, 7, 14, 19. 

HABITIME  LAW. 


1.  TI10  steamer  Missouri,  being  a  new  and  seaworthy  boat,  and  having  oa  board  paa- 
iSQgerB  and  a  cargo  of  goods,  on  a  voyage  from  Buffalo  to  Chicago^  enooonterad  a 
fitly  severe  gale  on  lake  Huron.  She  wasi  in  great  danger  of  perishing.  froM  the 
violence  of  the  wind  and  therou^mess  of  the  wavea.    After  long  atraggUng  with 
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the  tempest,  the  master  and  crew-  agreed  that  it  was  neoeanrj  to  lighten  her,  in 
order  to  save  her  with  her  freight  and  passengerB.  Aooordingly,  a  quantltj  of 
goods  were,  for  that  purpose,  thrown  overboard  by  the  crew.  The  boat  was  sared 
though  much  injured,  and  returned  to  Detroit  in  safety,  with  the  residue  of  l^er 
cargo.  Heldy  that  these  facts  would  constitute  a  proper  case  under  the  mariUme 
law,  for  general  average.  ^Bouiter  v.  Che&ter,  Uh. 

%  The  maritime  law  is  not  in  force  over  the  lakes;  or,  in  other  words,  th^  are  AOi 
subject  to  admiralty  Jurisdiction,  which  is  restricted  to  the  open  sea  and  to 
waters  navigable  therefrom  as  tar  as  the  tide  ebbs  and  flows.— i<iem. 

Z.  The  doctrine  of  general  average  is  known  only  to  the  maritime  law,  and  onnol 
be  enforced  in  a  court  of  oonunon  law  Jttr1sdlctloin.~J<iem. 

See  Fbbobt,  1, 8. 

MICHIGAN  STATE  BANK. 

1.  The  Michigan  State  Bank,  being  indebted  to  the  State  of  Michigan,  conveyed  to 
the  state,  in  satisfaction  of  such  indebtedness,  certain  real  and  personal  prop- 
erty. In  the  agreement  for  the  conveyance  of  the  property  between  the  bank 
and  the  commissioners  em]K>wered  by  the  state  to  settle  with  the  bank.  It  was 
declared  that  the  assignment  of  the  property  was  made  upon,  and  subject  to,  the 
express  condition,  that  the  state  should  indenmity  and  save  harmless  the  bank 
from  and  against  certain  claims  and  liabilities  therein  mentioned.  ITelci,  that 
this  was  a  conveyance  upon  a  condition  subsequent,  and  that  the  property  would 
revert  to  the  bank  on  failure  of  the  state  to  perform  the  condition.— Jfichi^an 
8taU  Bank  v.  HaaUnQg,  US, 

%  H^d,  also,  that  there  oould  be  no  breach  of  the  condition,  untfl  the  bank  was 
actually  damnified;  and  that  an  allegation  ihat  the  state  had  not  paid  a  bond  and 
mortgage  of  the  bank,  which  was  one  of  the  liabilities  mentioned  in  the  condi- 
tion, but  had  permitted  the  same  to  be  f orecloeed,  and  the  mortgaged  premises 
to  be  sold  at  a  great  sacrifice,  much  below  their  real  value,  and  that  it  had  refused 
to  pay  off  and  satisfy  the  balance  still  due  on  said  bond,  for  which  the  bank  had 
been  threatened  with  a  suit,  did  not  show  such  damnification.— Idem. 

Z.  Held,  also,  that,  treating  the  condition  as  a  covenant  to  Indemnify,  the  bank 
would  not,  upon  an  allegation  of  these  facts  as  a  breach  of  the  covenant,  be  enti- 
tled to  an  equitable  lien  upon  the  property  for  the  payment  of  the  llabllltlea 
mentioned  in  the  covenant.— Idem. 

4.  Held,  also,  that  a  court  of  equity  would  not  enforce  a  specific  performance  of  the 
covenant  before  the  bank  had  been  actually  damnified;  nor  even  afterwaidSi  as 
this  oould  only  be  done  in  a  proceeding  directly  against  the  state,  which  could  not 
be  made  a  party  defendant  to  a  suit— Idem. 

Z.  Quera,  whether  such  condition  could  be  treated  as  a  oovenaaU  to  indemnify.— 
Idem. 

C  After  the  execution  of  the  agreement  between  the  bank  and  the  commissioners 
on  behalf  of  the  state,  the  state  took  possession  of  the  property  thereby  con- 
v^ed,  and  exercised  acts  of  ownership  and  control  over  it,  and,  on  the  17th  day 
oC  Febmaiy,  184S,  the  legislature  of  the  state  passed  an  act,  constituting  certain 
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■tate  oflloen  tnutees  on  behidf  of  the  state,  to  take  chaise  of  the  prupertj» 
empowerincr  them  to  diq;KMe  of  it^  reciuirlng  that  the  prooeeds  should  be  paid 
Into  the  state  treasoiy,  and  used  for  the  redemption  of  state  scrip,  and  espressly 
sanctioning  the  agreement,  except  to  much  thereof  eu  purported  to  hind  f  Jke  wtatm 
to  indemnify  the  bank^  or  to  pay  or  advance  money  to  discharge  i ncumftrances, 
or  for  any  other  purpose^  which  portion*  were  thereby  expressly  rejected.  CS.  L^ 
1842,  page  110.)  Held^  that  the  statute  had  not  the  power  to  hold  the  propeirty 
conveyed,  and  yet  reject  the  condition  upon  which  the  oonreyanoe  was  made; 
and  that  so  much  of  the  act  of  Februaiy  17, 1842,  as  purported  to  do  so,  waa 
unconstitntional  and  yoid.—Idem, 

7.  Held,  also,  that  the  dedaraUon,  in  the  act  of  Februaiy  17, 1842,  that  the  state 
rejected  the  condition,  did  not»  in  itself,  constitute  a  breach  of  the  condition.^ 
Idem, 

8.  Held,  also,  that  by  acting  upon  the  agreement  between  the  bank  and  the  commis- 
sioners, by  exercising  actr  of  ownership  over  the  proper^  oouTeyed,  and  also  by 
the  act  of  Februaiy  17, 1842,  the  state  had  recognized  and  afDrmed  the  act  of  the 
commissioners  in  making  the  agreement,  whether  the  oommissioners  originally 
had  power  to  agree  to  the  condition  therein  contained  or  not.— /dem. 

9.  The  complainants  being  indebted  to  the  state  of  Michigan,  conveyed  to  the  state 
in  satisfaction  of  such  indebtedness,  certain  real  and  personal  property.  In  the 
agreement  by  which  the  property  was  conveyed,  between  the  complainants  and 
the  commissioners  empowered  by  the  state  to  settle  with  them,  it  was  declared 
that  the  assignment  of  the  proi>erty  was  made  upon,  and  subject  to,  the  expresa 
condition,  that  the  jtate  should  indenmity  and  save  harmless  the  oomidainanta» 
against  certain  claims  and  liabilities  thuein  mentioned.  By  an  act  of  the  legis- 
lature, approved  February  17, 1842  (S.  L.,  1842,  p.  110),  the  defendants,  the  auditor- 
general,  state  treasurer,  and  secretary  of  state,  of  Michigan,  for  the  time  being, 
were  constituted  trustees,  on  behalf  of  the  state,  to  take  charge  of  the  property 
assigned,  and  dispose  of  it,  etc.,  and  pay  the  proceeds  into  the  state  treasury; 
and,  as  such  trustees,  they  entered  into  possession  of  it.  Afterwards,  the  state 
neglected  and  refused  to  indemnify  and  save  harmless  the  complainants  against 
the  liabilities  mentioned  in  their  agreement  with  the  state,  but  suffered  a  judg- 
ment to  be  obtained  against  the  complainants,  on  one  of  those  liabilities,  which 
the  complainants  were  compelled  to  pay.  Whereupon  they  filed  In  the  Court  of 
Chancery  a  bill  against  the  defendants,  setting  forth  these  facta,  for  the  purpose 
of  obtaining  relief,  out  of  the  property  in  ttieir  hands,  against  the  failure  ol  the 
state  to  indemnify,  according  to  the  terms  of  agreement.  On  I4>peal  frona 
the  decree  of  the  chancellor  dismissing  the  bUl, 

Held,  that  the  conveyance  by  the  complainants,  to  the  state,  was  upon  a  condi- 
tion subsequent; 

That  the  state  had  failed  to  perform  the  condition; 

That  the  property  conveyed  had  thereupon  reverted  to  the  complainants,  and 
the  state  ceased  to  have  any  legal  interest  in  It; 

That  the  possession  of  the  defendants  was  no  longer  the  possession  of  the 
state;  that  they  no  longer  had  any  power,  under  the  act  of  February  17, 1841, 
to  control  or  dispose  of  the  property;  and  their  further  acts,  in  the  exercise  of 
such  power,  were  their  individual  and  personal  acts,  in  derogation  of  the  rig^kts  of 
the  oomplainanta—lficfcH^an  State  Bank  v.  Hammond,  St7. 

10.  Held,  therefore,  that  the  Court  of  Chancery  had  jurisdiction  In  this  case,  and 
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that  it  oould  not  be  objected  to  that  juiisdlctton,  that  the  defendants  were  state 
offioers,  acting  under  state  authority;  or,  that  the  state  was  Tlrtuallj,  or  must  be 
made,  a  party  to  the  suit. 

11.  It  was  admitted  that  the  court  could  not  enforce  a  spedflc  performance  of  the 
condition,  or  corenant  to  indemnify,  contained  in  the  agreement  between  the 
complainants  and  the  state,  as  this  could  only  be  done  by  a  proceeding  directly 
against  the  state,  which  oould  not  be  sued  in  its  own  courts.— i<iem. 

ISl  And,  that  an  objection  to  the  jurisdiction  might,  perhaps,  be  successfully  urged, 
*  against  a  suit  by  the  complainants  against  the  state  treasurer,  to  recover  pro- 
ceeds of  the  property  couTeyed,  paid  into  the  state  treasury;  as  he  holds  money 
paid  into  the  treasury,  not  as  an  indiyidual,  but  as  an  officer,  acting  under 
authority  of  the  constitution  and  laws  of  the  state,  which  makes  his  possession 
the  possession  of  the  state.— Idem. 

i8L  JETeld,  further,  that,  upon  the  facts  set  forth  in  the  bill,  and  a  waiver  by  the  com- 
plainants of  any  forfeiture  growing  out  of  the  breach  of  the  oondition  upon 
which  they  conreyed  the  property  to  the  state,  a  court  of  equity  would  adjudge 
the  defendants  trustees  of  the  property  for  the  benefit  of  the  complainants;  and 
would  direct  that  the  property,  or  its  proceeds,  in  the  hands  of  the  defendants, 
or  so  much  thereof  as  might  be  necessary  for  that  purpose,  be  converted  into 
money  and  be  applied  towards  the  payment  of  damages  suffered  by  the  com- 
plainants,  in  consequence  of  the  failure  of  the  state  to  indemnify  them,  accord- 
ing to  the  terms  of  the  agreement  between  the  complainants  and  the  state.— Idem. 

li.  But  he  who  asks  equity,  must  do  equity;  and  it  appearing  by  the  answer  in  this 
case,  that  the  complainants  had  possession  of  a  considerable  portion  of  the  prop- 
erty convoyed,  and  refused  to  deliver  it  to  the  state,  it  waa  held,  that  such  relief 
would  not  be  granted  to  the  complainants,  until  they  delivered  to  the  state  the 
property  ao  retained  by  them,  and  wliich  constituted  a  part  of  the  fund  out  of 
which  they  were  to  be  indemnified.— Idem. 

lA.  Held,  also,  that  the  complainants  would  not  be  entitled  to  such  relief,  unless 
upon  a  waiver  of  the  forfeiture  growing  out  of  the  breach  of  the  oondition,  on 
which  the  property  was  conveyed  to  the  state.— Idejii. 


MONEY. 
See  Officsr,  S,  4 

MONUMENTS. 
See  EvioBNcx,  1.    Deed. 

MORTGAGE   OF   LANDS. 

t.  A  subsequent  mortgagee  has  a  right,  under  the  statute  (R.  S.,  601,  §  10),  to  redeem 
premises  sold  on  foreclosure  of  a  prior  moilgage.— iTimmeU  v.  WUlard'e  Admits 
ietratora,  917. 

IB.  Where  a  mortgage  is  foreclosed  by  advertisement  under  the  statute  (R  S.,  601, 
C!h.  8),  for  a  default  in  the  payment  of  one  of  several  installments,  and  the 
mortgaged  premises  are  bid  off  for  the  amount  of  such  installment  only,  they 
sue  thereby  forever  disinoumbered  of  the  mortgage.— Idem. 
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8.  Sembie,  thai  a  mortgagee  might  protect  himself  agalmt  soefa  oooMqnenoe  of  m. 
■tatnte  foredoaure  for  one  of  several  Installmenti,  either  bj  bidding  off  tha 
premlsea  for  the  whole  sum  secured  hy  the  mortgage,  or,  bj  having  them  exposed 
to  laleb  charged  ezpresBly  with  the  psyment  of  the  fatore  installmenti.— idssi. 

KON  DAMNIFIGATCSL 
See  Plbaddio,  7. 

FOnCE  OF  DISHONOR. 
8ea  Bnu  ov  SzoHAiraB  axd  PaomssoBT  Noiss,  A,  1^  H 

NOnGX  X7NDEB  OENEBAL  ISSU1B. 
See  PLBADoro,  IS*  14. 

OFBICEB. 

!•  Where  a  defendant,  in  an  aetioa  of  replevin,  resli  his  daim  to  the  prnpeitj  iipoi» 
aseisure  as  constable,  bj  virtue  of  an  execution,  he  most,  before  proving  the- 
execution,  show  a  valid  Judgment  upon  which  it  issued;  and  he  will  fail  to  estab- 
lish any  right  to  the  property  by  virtue  of  the  levy,  if  it  appean  that  the  judg- 
ment was  void,  or  had  been  paid  before  the  issuing  of  the  execution.— Beooli  n, 

%,  The  rule  that  a  ministerial  oflloer  is  protected  in  the  execution  of  process  issued 
by  a  court  or  officer  having  jurisdiction  of  the  subject  matter,  and  of  the  process 
if  it  be  regular  on  its  face,  and  does  not  disclose  a  want  of  jurisdiction,  does  noi 
apply  in  such  a  case.  It  is  a  rule  which  merely  profecte  the  ofBcer  when  pro- 
ceeded against  as  a  wrong-doer;  it  confers  upon  him  no  right  to  property,  and, 
in  replevin,  the  right  to  property,  and  not  whether  the  defendant  Is  a  treqMuwr, 
is  in  issna— Idem. 

H  ▲  justice  of  the  peace  is  not  authorised,  in  the  abeence  of  special  instructions,  to- 
receive  anything  except  gold  and  silver  coin  of  the  United  States,  In  satisfac- 
tion of  a  judgment  rendered  before  him ;  and,  if  he  receive  bank-bills,  current  a» 
money  at  the  time,  from  a  constable  who  has  collected  the  same  on  the  execu- 
tion, and  enter  satisfaction  of  the  judgment,  he  will  be  liable  to  the  judgment 
creditor  for  the  amount,  even  though  he  afterwards  tender  him  the  bills  received^ 
and  they  become  depreciated  or  worthless.— ^eakl  v.  Bennett^  613. 

4.  Neither  has  a  sheriff  or  constable  power  to  receive  anything  except  the  legal  cur- 
rency of  the  United  States,  on  an  execution  in  his  hands  for  collection;  and,  tf 
ha  does  so,  without  special  instructions,  it  is  at  his  own  risk.— Jdeai. 

See  JuBUDionoN,  7,  8.   Powxa,  L 

OFFICIAL  CHARACTER 
See  I>nDBicx,  S. 

ONUS  FROBANDL 

Sea  Bnxji  ov  Exchixob  axd  Pbomissobt  Notbb,  1.    TajxnmuBn  OoHTBrABcas  or 

Fbbsonal  Pbopbbxt,  4. 
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ORDINANCE  OF  1787. 

Article  T,  of  the  articles  of  oompaQt  contained  in  the  "  Ordinance  of  1787,  for  the 
gOTemment  of  the  territory  of  the  United  States,  northwest  of  the  ilver  Ohio,'* 
secured,  abeolutelj  and  inviolably,  to  the  people  of  the  territory  of  Michigan,  as 
established  by  the  act  of  congress  of  January  11,  1806,  the  right  to  form  a 
permanent  constitution  and  state  goTernmentt  whenever  said  territory  should 
contain  sixty  thousand  free  inhabitants;  and  that  right  could  in  no  way  be  modi- 
fled  or  abridged,  or  its  exercise  controlled  or  restrained,  by  the  general  govern- 
ment-^Soott  v.  Detroit  Young  Men*»  8ociety*B  Lessee,  119. 

See  Statb  or  Micmaiir,  1,  4. 


PAROL  EVIDENCE. 
See  EviDiNcs,  1,  fi,  6.    Jubticb  or  the  Peaob,  fll 

PARTIES. 
See  Attaohmsnt,  (L    Jurisdiction,  1,  8.    Miomoiir  State  Bamk,  4,  10,  11,  ISl 

PARTNERSHIP. 

1.  The  Implied  authority  arising  fh>m  the  ordinary  contract  of  copartnership  does 
not  authorise  one  of  the  partners,  without  the  assent  of  his  copartners,  to  make 
a  general  assignment  of  the  partnership  effects,  to  a  trustee,  for  the  benefit  of 
creditors,  giving  preferences  to  some  creditors  over  others.  Held,  therefore,  that 
such  an  assignment  made  by  one  of  the  copartners,  without  the  knowledge  or 
assent  of  the  other,  who  was  present,  attending  to  the  business  of  the  firm,  and 
might  have  been  consulted,  was  void.— £tr5y  v.  Ingereolly  U77, 

2,  It  seems,  however,  that  the  power  in  one  partner  to  make  such  an  assignment, 
may  sometimes  be  implied  from  circumstances  showing  that  it  was  intended 
to  be  conferred.— Idem. 

8.  Where  one  of  two  partners,  without  the  knowledge  or  assent  of  the  other,  who 
was  on  the  spot,  and  might  have  been  consulted,  assigned  all  the  partnership 
effects  to  a  trustee,  for  the  benefit  of  the  creditors,  preferring  some  of  them  over 
others,  audit  appeared  from  the  circumstances,  that  the  assignment  was  made 
without  any  pressing  necessity,  and  with  a  view  to  dissolve  the  copartnership, 
and  to  deprive  the  other  partner  of  all  the  power  In  the  management  and  dispo- 
sition of  the  partnership  property;  Held,  that  it  was  a  fraud  upon  the  rights  of 
the  partner  who  did  not  join  therein,  and  was,  therefore,  void.— Idem. 

4.  Held^  further,  that  the  fraud  tainted  the  whole  transaction;  and  that  the  assign- 
ment gave  to  the  trustee  no  lien  or  security  upon  the  partnership  effects,  for  the 
payment  of  a  debt  due  to  him,  which  was  preferred,  by  the  assignment,  over  the 
claims  of  the  other  creditors.— Idem. 

5.  It  is  no  objection  to  the  appointment  of  a  receiver  to  take  charge  of  partnership 
effects,  that  one  of  the  partners  has  assigned  his  interest  therein  to  a  third 
person.- idem. 
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PATENT  FOR  LAND. 

A  patent  of  land  from  the  United  States,  cannot  be  impeached  in  an  action  at  law^ 
on  the  ground  either  of  fraud  or  mistake  in  any  of  the  proceedings  required  as 
prerequisites  to  its  issuing,  by  one  claiming  under  a  subsequent  grant.— Ariidb> 
fier*«  Letaee  v.  Xatorence,  19. 

See  Lakds  jl3w  Land  Titled  4  to  6L 


PAYMENT. 

L  Payment,  by  the  defendant  to  the  plaintiff,  pending  an  action  of  OMicmjwtt ,  of 
part  of  the  entire  demand  to  recorer  which  the  action  is  brou^t,  is  not  equlTSr 
lenti  in  its  effect,  as  an  admission  of  the  cause  of  action,  to  a  payment  of  money 
intooourt— OWtouHiy  v.  Holmes,  S90. 

%.  The  glTlng  a  promissory  note  or  other  security  for  goods  sold,  is  no  payment^ 
unleM  tt  is  specially  agreed  to  be  so  taken.— Gktixiner  v.  Gorham^  C07, 

See  Ebbor,  Z,    Owwiatn,  8,  4. 


PLEADINQ. 

1.  A  count  In  slander,  alleging  that  the  defendant  uttered  and  publldied  tiiat  tho 
plaintiff,  who  was  postmaster  at  F.,  embezzled  certain  papers.  Is  not  supported 
by  proof  that  he  said  he  hcui  no  doubt  but  that  the  papers  were  embezzled  eU  #*., 
or  that  he  thought  the  papers  toere  embezzled  at  the  post-ojflce  at  J^.— 2Yiylor  v. 
Kne^and,  67. 

8.  A  declaration  in  slander  contained  the  usual  inducement,  without  the  arerment 
of  any  extrinsic  facts  or  circumstances  showing  the  actionable  quall^  of  the 
words  spoken,  except  that  the  plaintiff  was  postmaster  at  F.,  and  the  third  count 
charged  the  defendant  with  having  spoken  and  published,  of  and  concerning  the 
plaintiff,  as  postmaster,  etc.,  that  "  he  did  not  think  Marlatt^s  resigncUion  or 
his  petition  had  gone  to  Washington ;  he  had  no  doubt  they  were  embezzled  at 
F."  adding  by  Innuendo  (*'at  the  post-office  at  F.  of  which  the  plaintiff  was  post- 
master, meaning),  meaning  and  intending  thereby,  that  the  plaintiff  had  delayed 
and  prerented  the  transmission  of  said  resignation  and  petition,  to  the  po«;tma»- 
ter-general  at  Washington,**  etc.  Held,  that  the  count  was  fatally  defective, 
the  words  charged  to  have  been  spoken  and  published  not  appearing  to  be  action- 
able.—iiienw 

8.  The  words  wero  not  actionable  per  se,  nor  were  they  made  so  by  the  averment 
that  the  plaintiff  was  postmaster  at  F.,  since,  if  true,  the  charge  Uiey  contained, 
would  not  subject  the  plaintiff  to  an  indictment  for  a  crime  Involving  moral  tuipl- 
tude,  or  to  an  Infamous  punlshmoit.  They  would,  however,  have  become  action- 
able had  the  Inducement  of  the  declaration  further  averred,  that  the  let- 
ters or  papers  referred  to,  were  placed  In  the  post-offloe  at  F.,  or  intrusted  to 
the  care  of  the  defendant  as  postmaster  at  F.,  or  wero  passed  through  the  said 
post-office,  to  their  place  of  destination,  sinoe  the  embesslement,  by  the  defend- 
ant, of  papers  which  so  came  into  his  possession,  is  made  criminal  and  punish- 
able by  fine  or  Imprisonment  by  an  act  of  congress.— Idem.. 

OQO 
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4.  Bxtrinsic  facts  or  drcumstanoes  tihowing  tha  ActtonAble  quality  of  worda  noi 
actionable  per  m,  must  be  directly  aTorred  in  the  inducement  of  tbe  declaration. 
—Idem. 

8.  The  office  of  an  innuendo  is  mere! j  to  apply  the  different  parts  of  the  charge  con- 
tained in  the  words,  to  the  different  facts  before  averred  in  the  Inducement  Its 
truth  must  always  appear  from  precedent  averments,  and  it  must  be  supported 
by  the  inducement  and  ooUo^ium.—Idem. 

^  The  omission  of  any  averment,  in  a  count  in  slander,  that  the  defendant  maU^ 
douMlu  published  the  matter  alleged,  is  cured  by  verdict,  although  it  would  be 
f^tal  on  special  demurrer.— Idem. 

7.  Jfon  damnificatus  is  not  a  proper  plea  to  a  declaration  upon  a  covenant,  executed 
on  the  dissolution  of  a  copartnership  between  the  plaintiff  and  one  of  the  defend- 
ants, whereby  the  defendants  covenanted  to  indenmify  and  save  harmless  the 
plaintiff  from  all  liabilities  created  by  the  copartnership,  from  its  commence- 
ment to  its  determination,  by  a»tuming  and  paying  the  same  in  fuU  ichen  due;  the 
declaration  averring  that  certain  of  those  liabilities  had  become  due,  etc.,  and 
alleging  a  breach  In  the  language  of  the  covenant,  and  fully  co-extensive  with 
it.^Wheelock  v.  JNce,  967. 

8.  Held,  that  after  issue  joined  upon  the  Joint  plea  to  the  merits  of  R.  and  F., 
co-defendants,  R.  might  plead  severally,  puie  darrein  continuance,  his  discharge 
in  bankruptcy  subsequently  obtained.— Idem. 

9.  Held,  also,  that  the  plea  puia  darrein  contintianee  was  an  abandonment  by  R.,  of 
the  former  Joint  plea  of  R  and  F.,  which  would  afterwards  stand  as  the  several 
plea  of  F.  to  the  same  effect  as  if  he  had  pleaded  it  sole.— /d«n&. 

10.  Hie  complaint  under  the  **  act  to  provide  for  the  collection  of  demands  against 
boats  and  vessels  "  (8.  L.  1889,  p.  70),  should  contain  every  substantial  averment, 
which  would  be  neoessaiy  in  a  declaration  at  common  law  for  the  same  cause  of 
action;  and  It  is  governed  by  the  rules  which  apply  to  declarations,  in  respect  to 
joinder  and  misjoinder  of  counts.— Oimer»  of  the  Ship  MUvnvkie  v.  Hale,  906. 

IL  A  complaint  under  that  statute  contained  four  counts;  two  of  which  were,  in 
substance,  that  the  plaintiffs  shipped  on  board  the  vessel,  which  was  employed 
by  the  owners  as  common  carriers,  a  certain  quantity  of  wheat,  and,  in  consid- 
eration that  the  plaintiffs  promised  to  pay  a  certain  price  for  the  transportation, 
the  owners  of  the  vessel  received  the  wheat  on  board,  and  agreed  to  proceed 
directly  from  the  place  of  shipment  to  the  port  of  destination,  and  deliver  the 
same  in  good  order,  eta,  but  that  they  did  not  take  care  of,  and  securely  convey 
and  deliver  the  said  wheat,  but,  on  the  contrary,  the  vessel  was  so  carelessly 
managed,  etc.,  that  the  wheat  was  lost  and  not  delivered.  The  other  two  counts 
set  forth  a  like  shipment  and  undertaking  to  deliver,  etc.,  pursuing  the  ordinaiy 
and  accustomed  route,  without  unnecessary  deviation,  eta,  and  alleged  a  devia- 
tion, during  which  the  ship  was  assafled  by  a  great  storm  and  wrecked,  etc.,  and 
the  wheat  was  wet,  damaged  and  spoiled  and  wholly  lost,  etc.,  and  not  delivered. 
Held,  that  all  of  these  counts  were  in  aetumpeit,  and  properly  joined. 

IS.  Where  it  was  assigned  for  error,  that  it  appeared  from  the  record,  that,  to  the 
declaration  or  complaint,  which  was  in  aaeumptiiy  the  defendant  had  pleaded  two 
pleas,  non  ateumpsit  and  not  guilty,  and  that  it  did  not  appear  that  the  juiy  had 
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pMwd  upon  bat  one  of  the  iasuet;  Held,  that  either  of  the  pleas  was  a  taH 
answer  to  the  whole  declaration,  and,  whether  the  deohuratlon  was  in  aMntmp§tt 
or  case,  would  be  good  after  verdict;  and  that,  as  the  plea  of  non  osncmpsit  met 
the  whole  declaration,  the  plea  of  not  guilty  might  be  treated  as  a  nuUitr,  and 
stricken  from  the  record.— /desk 

U.  A  notice  of  special  matters  to  be  given  in  evidence  most  contain  all  the  substan- 
tial requisites  necessaiy  to  constitute  a  spedal  plea  which  would  be  good  oo  gen> 
ersl  demurrer.— 37U»mp#oi»  «.  Ameers,  S$l. 

K  To  a  declaration  in  slander,  alleging  that  the  defendant  charged  the  plahitifr  with 
having  sworn  falsely,  the  defendant  pleaded  the  general  issue,  and  gave  notice 
that  he  would  prove  on  trial  **  that  the  plaintiff  was  guUty  of  the  facts  charged 
upon  and  imputed  to  him  by  the  defendant^  in  the  several  conversations  in  the 
declaration  mentioned,  and  that,  if  the  words  were  uttered  and  published  as 
charged  in  the  declaration,  the  defendant  had  good  reason  for  uttering  and  pub- 
lishing, and  did  it  from  good  motives  and  for  Justifiable  ends.**  Hetd,  that  this 
notice  was  fUally  defective;  especially  in  omitting  any  averment  that  the 
plaintiff  wiUfuUy  and  deliberatelif  swore  falsely;  and  that  the  defendant  could 
not»  upon  the  trial,  introduce  any  evidence  under  iU—Idem, 

See  AnKKDiiaiiT,  SL    AirijamiBNT,  1.    Oobporatzoh,  IS.   Erbob,  4.   FonaaH  Law,  3l 

iMDionmT.     JoDTDKa  or  AcnoxsL 


POWER 

1.  Where  several  persons  are  empowered  by  law  to  execute  a  pubUc  trust  or  power, 
and,  in  the  execution  thereof,  all  are  present  to  deliberate,  the  act  of  a  majoritj 
wiU  be  yaM.— Scott  v.  DetroU  Young  Men't  Society'B  Lenee,  U9, 

2,  They  will  all  be  presumed  to  have  been  present,  and  to  have  deliberated  upon  the 
act,  unless  the  contraiy  expressly  appears.— 7tf em. 

See  Ordoiahcs  or  1787.    Stub  or  MicmoAM,  1,  S,  4    Tbuotobt  or  aficmoAii,  1  to  4. 


POSSESSION. 
See  Advzbsb  Possbssioh.   FBAcniJUDrr  Ooxtbtaiicbb  or  Pbbsokil  PBonBrr,  1  to  8. 

PRACTICE. 

L  A  writ  of  summons  returnable  before  a  Justice's  court  win  not  be  set  aside  on 
account  of  the  omission  of  the  plaintiff  to  comply  with  the  statute  (R  &,  40Bi,  {  B^ 
requiring  non- resident  plaintiffs  to  give  security  for  costs  before  proeestsfccrfl 
twue;  provided  the  plaintiff  gives  such  security  nvnepro  tvne,  before  a  motioa  to 
set  aside  the  writ  is  granted.— Piarfct  v.  Cfoodwin,  5$. 

Sl  It  has  been  the  settled  practice  of  the  Circuit  Courts  to  permit  original  writs  to 
be  indorsed  nunc  pro  tunc  by  security  for  costs,  or  by  the  plaintiff's  attorney, 
where  either  of  these  indorsements  (which,  by  Uie  statute,  R.  S.,  418,  K  4,  8,  are 
required  to  be  made  before  mrvice  of  the  writ),  have  been  omitted;  and  this, ' 
after  motion  to  set  aside  the  writ,  on  the  ground  of  such  omission.- JUeat. 
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t»  A  bill  of  exceptions,  returned  with  a  writ  of  error,  appeared  to  hare  been  signed 
after  the  writ  was  sued  out  Held,  that  this  was  at  most,  whether  at  commoi^ 
law,  or  under  the  prorislons  of  the  statute  (R  S.,  38S,  §  16),  a  mere  irregtUarity; 
which  was  waived  bj  joinder  in  error.—^oion  v.  Bisaell^  97S. 

4.  A  brought  replevin  against  B,  in  a  Jostice^s  court,  and  reoorered  a  judgment^ 
which  was  afterwards  reversed  by  the  Circuit  Court  on  certiorari;  and,  at  the 
next  term  after  the  reversal  of  the  judgment,  B  moved  that  court  for  an  order 
"that  a  juiy  be  impaneled  to  assess  the  plaintiff's  damages,"  which  the  court 
refused,  ordering;  "that  the  motion  of  the  plaintiff  in  error,  that  a  jury  be 
imiMtneled  and  sworn  to  assess  the  value  of  the  goods  and  chattels  replevied,  b& 
denied."  Whereupon,  B  moved  this  court  for  a  mandamut^  commanding  the 
Circuit  Court  to  impanel  a  juiy  to  assess  the  value  of  the  property.  On  such 
motion.  It  was  held,  that  the  Circuit  Court  had  no  such  power  as  the  tnandamu9 
would  command  them  to  exercise,  the  statute  (R.  S.,  686,  §  6)  applying  only  to 
actions  origlnaUy  brought  in  that  oourt—i^opte  ft.  Judge*  of  Jckdtmm  Circuit 
Court,  S9i» 

6L  But  held,  further,  that,  in  such  a  case,  the  Circuit  Court  would  have  ]K>wer  under 
K  170  and  186  of  the  justices*  act  of  1811  (a  L.  1841,  p.  81),  to  awaid  a  resUtutioD 
of  property.— JUeai. 

0.  Held,  also,  that  the  motion  for  assessment  was  made  too  late,  the  parties  bein^ 
out  of  court,  when  the  term  at  which  the  judgment  was  reversed  had  expired.— 
Jdem^ 


7.  Held,  also,  that  the  refusal  of  the  Circuit  Court  to  grant  the  motion  for 

ment  of  damages  by  a  jury,  was  not  a  proper  foundation  for  the  application  to 
this  court,  for  a  mandamue,  commanding  the  Circuit  Court  to  impanel  a  jury  to 
the  value  of  theproperty  replevied. 


8.  Where  it  appeared  from  a  record  that  the  juiy  were  duly  "elected,  tried  and 
sworn,"  but  not  that  they  were  "sworn  well  and  truly  to  try  the  issue,"  etc 
Held,  that  this  was  no  ground  of  error,  and  that  the  record  might  be  amended  in 
this  respect,  after  error  brought,  in  afllrmanoe  of  the  judgment— Ou^nen  of  the 
Ship  MihoaukU  v.  Hale,  806, 

9.  Where  a  record  showed  that  taJeemen  were  called  and  sworn  upon  the  jury,  but 
It  did  not  appear  that  they  had  the  requisite  qualiflcations  of  jurors:  Held,  that 
this  was  no  ground  for  error,  but  that  it  would  be  presumed  after  verdict  (no 
challenge  appearing  to  have  been  taken  on  that  ground),  that  the  jurors  wero- 
<|ualifled.— Jd«m. 

10.  By  going  to  trial  a  party  waives  objection  on  the  ground  of  the  want  of  proper 
qualiflcaUons  of  the  jurors.— /<icm. 

U.  Also,  objection  to  the  sufficiency  of  the  oath  administered  to  the  jury.— Idem. 

UL  Adjournments  of  the  court  from  day  to  day,  during  the  same  term,  are  not .  con- 
tinuances, which  require  to  be  stated  in  the  record.— /d«m. 

18.  Where  it  does  not  appear  from  the  record  that  the  juiy  retired  to  consult,  they 
will  be  presumed  to  have  found  the  verdict  without  leaving  their  seats.— /dem. 

14.  Where  the  defendant  in  a  suit  commenced  in  the  Circuit  Court  by  writ  of  attach- 
ment under  the  statute  (R.  S.,  606),  moved  that  court  toiiuash  the  writ,  etc., 
because  the  affidavit  upon  which  it  was  founded  was  not  made  before  an  officer 
authorised  to  take  affidavits,  and  the  court  thereupon  permitted  the  plaintiff  to 

608 


608  INDEX. 

Ilia  a  new  allkUTlt  in  the  plaoe  of  the  one  origlnallj  filed,  and  then  leteeed  to 
grant  the  defendant's  motion,  thJa  oonrt  refnaed  to  grant  a  wumdawMis  to  compel 
the  Circuit  Court  to  quash  the  attachment^  etc,  but  held  that  the  proper  remedy 
in  such  a  case  was  hy  e«rtiorari,—FtopU  «.  Judgm  of  Branch  Circuit  Oomrt,  S39, 

16.  The  prooeedings  bj  attachment  being  nnder  a  special  statute,  and  oni  of  the 
course  of  the  common  law,  the  original  alDdaTitk  and  the  new  one  permitted  to 
be  filed,  with  the  adjudication  of  the  court  directing  it,  would,  in  sudi  a  caae,  go 
upon  the  record,  and  be  remored  to  this  court  by  writ  of  oerfiomri.— Jctem. 

16.  Where  a  writ  of  error  brings  before  this  court  the  record  of  the  Circuit  Court,  In 
a  case  brought  before  that  court  by  oerliorarf  to  a  Justice  of  the  peace,  this  comi 
has  no  ]x>wer  to  require  a  further  return  of  the  justice  to  the  certiorari, — Wif^ 
V.  Warner,  S8U. 


€7.  A  motion  to  set  aside  a  judgment  for  irregularity,  made  two  years  after  it 
rendered,  the  delay  being  unexplained,  will  be  deemed  too  late.— iVopIs  ex  reL 
Hyde  V.  JwigcM  Caihoun  Qireuit  Court,  A17. 

tSb  A  motloo  to  strike  an  amended  declaration  from  the  files,  and  the  dedsion  of  the 
Circuit  Court  thereon,  would  constitute  no  part  of  a  common  law  record  of  the 
case.  Nor  could  exceptions  be  alleged  to  such  decision  under  the  statute  (R  &, 
S8S,  { 16).  It  could  not,  therefore,  be  brought  before  this  court  for  reriew  by  writ 
of  error.— iVfliple  v.  Judgeg  cf  Waahtenaw  Circuit  Court,  bSL 

19.  Application  to  this  court  for  a  mandamus  is  the  proper  remedy  of  a  party 
ing  to  obtain  a  reversal  of  such  dedsion.— Idem. 


€ee  Ambidiibit.  Appbal.  AammATioic.  ArrAcmaiiT.  Aitouixt.  Banoa.  Bn- 
DBNcn,  S;  8,  ISL  JuBxaDionoH,  8.  Jusnos  or  thb  Fiucn.  IfAifDAinn.  PLaAnnraik 
6, 6,  •,  19L    Quo  Warbamto.   Timb,  CoiiPirrAnoH  or.   Wabxamt  or  Attobbxt. 

PRINCIPAL  AND  AGENT. 

1.  Where  it  distinctly  appears  in  the  body  of  a  parol  agreement,  signed  by  an 
agent  in  his  own  name,  without  the  addition  of  the  name  of  his  prindpal,  that 
the  prindpal  is  the  contracting  party,  the  agreement  will  be  construed  to  be  that 
of  the  prindpal,  and  not  of  the  agent— Oi^  of  Detroit  v.  Joclcson,  106. 

%  It  nonms.  that  the  rule,  that  an  attorney  or  agent,  to  bind  his  principal,  must  sign 
the  name  of  the  prindpal,  applies  only  to  deeds,  and  not  to  simple  contracts.— 
Idem, 

&  If  the  principal  lecugulse  and  affirm  the  existence  and  acts  of  an  agent,  a 
mere  stranger  will  not  be  allowed  to  controvert  either.— iSoott  v.  Detroit  Young 
Men'9  aociety'B  Leeaee,  119. 

6ee  AxBiTBAnox,  8.  Attaciixxmt,  7  to  9.  Baxxs  and  Baxkhto  Associatiohb.  Cob- 
POBATiox,  1,  8.  IBttoxkcb,  8.  LAxna  akd  Laxd  Tttlbb,  2.  MnsiaAX  Staib  Babk, 
8,9.    OnicBX,8,4 

PROTEST. 
See  Bnxji  ov  Ezcbakob  aitd  Promibsobt  Notbs,  7,  8;  IL 

PUBLIC  TRUST. 
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TUJS  DABBEIN  OONHNUANGB. 
See  FLBADDia^  8|  9. 

QUO  WABRAITTO. 

L  Where  a  person  intrudes  himself  into  an  office  in  consequence  of  the  unlawful 
dedsioD  of  a  board  of  cauTassen,  the  remedy,  hy  motion  to  this  court  for  leave 
to  file  an  information  In  the  nature  of  a  guo  warranto  to  try  the  right  to  such 
office,  is  proper.— i^ople  v.  TitddU^  69. 

2,  The  court  have  a  discretion  as  to  the  granting  of  such  motions.— Jclcsv 

See  OoBFOBATiov,  10.    SuDonoir,  8. 

RATIFICATION. 
See  AxBiTBATioii,  8.    Hichioam  State  Bins,  fll 

KBCXXJNITION. 
See  Lakds  akd  Lakd  Titles,  8.    Miomoiir  Stati^Baiik,  8.    Principal  axd  Agbit,  8. 

RECOBD. 
See  JuBisDionoN,  9  to  11.    FaAoncn,  8, 9,  la,  18,  lA,  la 

BEDEMPnON. 
See  MoRTOAQB  of  Lands,  1. 

BEFEAL  OF  CHARTER. 
See  CoNBTiTUTioNAL  Law,  8L 

BBPLEVIN. 

A  assigned  goods  to  B,  by  way  of  security,  which,  being  allowed  to  remain  in  A*s 
possession  after  the  assignment,  were  seized  under  an  execution  sgainst  him. 
Held,  that  B  might  bring  replevin  against  the  sheriff,  for  the  goods,  without  pre- 
viously demanding  them.— Jiaclcson  v.  Dean,  519. 

See  Carrier,  3.    Jusnos  or  ths  Pbacb.  8,    OFricsa,  1,  2.    F&Acncn,  4,  6. 

BBBEBYATION. 
See  Lands  and  Land  Titlbb,8  to6w 

RETURN. 
See  Attachxbit,  4,  9. 

SAFETY  FUND  ACT. 
Bee  Gknkral  Bankino  Law,  & 

SALE  OF  CHATTEUS. 

1.  Evidence  that  the  vendor  of  property  represented  to  the  purchaser,  at  the  >a]e» 
that  it  was  good,  without  knowing  it  to  be  so,  and  that  it  proved  to  be  bad,  wiU 
not  establish  fraud  in  the  contract  of  sale.  It  must  be  further  proved  that  the 
vendor  Xmsw  inch  representation  to  be  false  when  he  made  It— JETomsr  v.  JU> 
lorw$^BU 
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2.  Representattons  as  to  the  qualitj  of  propertj,  mmde  \ij  the  Tendor  pending  a 
negotiAtlon  for  its  sale,  are  merged  In  an  express  warranty-  of  such  qnaUtj,  made 
by  him  on  the  consummation  of  the  contract  of  sale  which  results  from  snch 
negotiation;  and,  unless  the  purchaser  can  prove  that  snch  representations  were 
known  hy  the  vendor  to  be  false  when  he  made  them,  and  thus  establish  fraud, 
he  must  reAj  solely  upon  the  warranty,  for  the  remedy  of  any  Injury  sustained  to 

•     consequence  of  the  falsehood  of  such  representatlona.— /dem. 

^  The  agent  of  W.  sold  a  ftuming^mill  to  F.,  repretenUng  that  it  was  good,  and 
woHid  do  a  good  bustneaa,  and  took  F/s  note  for  it,  to  which  it  was  added,  that 
the  note  was  given  tor  the  mill  which  was  warranted  to  be  good  and  to  do  a  good 
business,  and  that  if  it  was  not  good,  F.  was  to  have  the  privilege  of  returning  ft 
within  a  certain  time,  and  W.  was  to  fUmish  a  new  mill  in  exdiange,  wbidi 
should  be  good.  In  an  action  by  W.*b  admlnistratorB,  on  the  note,  flieZd,  that 
unless  it  was  shown  that  W.  or  his  agent  knew  alt  the  time  of  the  sale  that  the 
mill  10IM  not  good,  F.  was  bound  to  return  it  according  to  the  condition  annexed 
to  the  note,  before  he  could  avail  himself  of  any  defect  in  the  mill  on  his  defease. 
^Idem. 

8ee  AssuMpstT.    Coimuor,  Z,    Forxiom  Law,  1,  9i    Friudulbit  OomrKTASCB  or 

«     PlBSOlCAL  PbOPBETY. 

SATISFACmON. 
See  EviDBifOB,8. 

SCIRE  FACIAS. 
Bee  CospoRATioir,  IQi 

BBCURITT  FOR  COSTS. 
See  PnAcnca,  1,  S. 

SHERIFF. 
See  Att ACHicBrr,  4.    OmcBR,  i. 

SLANDER 
See  EvroxMcx,  4,  18  to  IS.    Plbadiho,  1  to  C,  14 

6FECIFI0  PERFORMAKCB. 
See  MicmoAir  Srixs  R&vx,  4,  IL 

STATE  OF  MICHIQAN. 

1.  The  territory  of  Ifichigan,  as  established  l^  the  act  of  congress  January  U,  180B» 
did  not  remain  subject  to  the  territorial  government  untfl  the  admission  of  the 
state  of  Michigan  into  the  Union  by  congress  January  96i,  18S7;  but  the  state 
came  into  existence,  and  possessed  the  power  of  independent  state  legialatloD,  on 
the  adoption  and  ratification  by  the  people  of  the  territory,  of  the  conatitatlon  of 
the  state,  and  the  organisation  of  the  state  government— &wt^  v.  Detroit  Yommg 
Men"*  aoeietg*B  Lessee,  119. 

%  The  "  Act  to  incorporate  the  Detroit  Young  Men^s  Society,"  passed  by  the  legisla- 
ture, and  approved  1^  the  governor  of  the  state  March  88, 1898,  was  not  invalid, 
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on  the  ground  that  the  state  government  had  no  legal  ezistenoe  untQ  after  the 
admlaslon  of  Michigan  into  the  Union,  January  88,  1887.~-/cie»i. 

t.  The  formation  of  the  constitution  and  goremment  of  the  state  of  Michigan, 
must,  of  necessity,  have  preceded  her  admission  into  the  Union  by  congress.— 
Idem, 

4.  nie  assent  of  congress  to  the  admission  of  Michigan  Into  the  Union  was  only 
neceesaiy,  because  the  older  states  represented  in  congress  possessed  the  phys- 
ical ]K>wer  to  refuse  a  compliance  with  the  terms  of  compact  contained  in  the 
ordinance  of  1787,  and  there  was  no  third  party  to  which  the  state  could  resort 
to  enforce  such  compliance;  but  the  right  to  such  admission,  secured  l^  article  t 
of  the  ordinance,  became  absolute  and  unq[ualifled,  on  the  adoption  of  the  consti- 
tatfon  of  the  states  aiid  the  organisation  of  the  state  goTemment— JUafl^ 

See  OBDnmrcB  or  1787. 


SURVEY. 
See  Dbed.    KvLumuM,  L 

TAX  TTTLBS. 

1.  ▲  treasurei^  deed  executed  October  10^  1888,  in  consummation  of  a  sale  of  land 
for  the  taxes  of  1896,  is,  at  best,  evidence  of  the  regularity  of  the  treaBurer*s  tdU 
only;  and  it  is  not  admissible  in  evidence  to  prove  title,  unless  accompanied  by 
proof,  that  the  taxes  had  been  legally  assessed  and  returned,  and  that  all  the  pro- 
ceedings anterior  to  the  sale  had  been  in  conformity  to  the  statute.— ^Soott  v. 
Detroit  Young  Men*$  BoeUty^e  Leeeee,  129, 

IL  On  the  sale  of  land  for  the  taxes  of  1887,  the  relator  bfwmme  the  purchaser  and 
received  the  county  treasnrer*s  certificate  of  sale,  which  by  the  provisions  of  the 
statute  under  which  the  sale  was  made  (Laws  1688,  p.  98,  §  16),  would  entitle  him 
to  a  deed  of  the  land  within  two  years  from  the  time  of  the  sale,  unless  the 
same  was  sooner  redeemed.  Afterwards  and  before  the  time  of  radonption  had 
expired,  the  same  land  was  again  sold  for  the  taxes  of  1888,  and,  having  been  bid 
off  on  the  last  sale,  for  an  amount  exceeding  the  amount  of  taxes,  interest  and 
charges  due  thereon,  the  surplus  was,  under  the  provisions  of  the  statute  (B.  8., 
W,  1 18),  deposited  in  the  state  treasuiy,  to  the  credit  of  the  owner  or  dafoioiU  of 
the  land,  and  remained  there  until  after  the  time  for  redemption  under  the  sale 
for  the  taxes  for  1887  had  expired,  and  a  deed  of  the  land  had  been  executed,  by 
the  county  treasurer,  to  the  relator,  in  consummation  of  that  sale.  The  relator 
then  ^lft*?"i^  this  surplus  money.  Held,  that  he  was  not  entitled  to  receive  It^  he 
not  being  the  owner  of  the  land  within  the  meaning  of  the  statute.— People  v. 
Hammond,  f7tf. 

8l  Held,  that  the  relator  did  not  become  the  owner  of  the  land,  untQ  the  deed  to 
him,  from  the  county  treasurer,  was  executed.— Idem. 

4.  Held,  also,  that  the  right  to  such  surplus  was  personal,  and  did  not  follow 
with  the  title  to  the  land;  and  that  the  person  who  was  the  owner,  or  who  had  the 
legal  title  to  the  land,  when  it  was  sold  for  the  taxes  of  1888^  was  entitled  to 
receive  it.— Idest. 
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TERRITORY  OF  MICmGAK. 

r 

1  Notwithstanding  the  previous  organisation  of  the  state  goTermnent,  the  goTemor 
and  judges  of  the  territory  of  Michigan,  holding  their  offices  and  appointment 
under  the  authcnitr  of  the  United  States,  remained  in  office,  and  competent  U> 
execute  the  powers  conferred  upon  them  hj  the  act  ct  congress,  entitled  "  An  act 
to  proride  for  the  adjustment  of  titles  of  land  in  the  town  of  Detroit^  and  terri- 
tory of  Michigan,  and  for  other  purposes,"  approved  April  21, 1808,  until  after  th* 
llrst  day  of  July,  VSM.—ScUt  v.  Detroit  Toung  Men's  Society't  Lestee,  12a» 

1.  They  continued  In  office,  and  In  the  full  and  undiminished  exercise  of  their 
powers  as  governor  and  judges,  over  the  country  lying  west  of  lake  Michigan^ 
which  formed  a  part  of  the  territory  of  Michigan,  at  the  time  of  the  organisation 
of  our  state  govenmient,  untfl  after  the  third  day  of  July,  1888,  when  the  teni^ 
tory  of  Wisconsin  wss  oiganised.— liiieiN. 

8l  The  jurisdiction  and  powers  of  the  judges  of  the  territory  of  Michigan  as  a  Dis- 
trict and  Circuit  Court  of  the  United  States,  conferred  by  acts  of  congress  of 
March  8,  1806  (Story's  Laws  U.  a,  976),  and  February  19,  1881  (OonL  Dig., 
1 690),  remained  unaffected  by  the  organisation  of  the  state  government,  and  were 
retained  by  them,  imtil  their  offices  were  abolished  by  express  legislation  of  con- 
gress, to  take  effect  on  the  admission  of  Michigan  Into  the  Union.~/dem. 

4.  The  organisation  of  our  state  government  In  its  various  departments,  was  gradual 
andprogresBive;  and  that  no  Inconvenience  might  arise  therefrom,  it  was  pro- 
vided by  sec.  6,  of  the  schedule  annexed  to  the  constitution  of  the  state,  that  all 
<^cers,  dvil  and  military,  then  holding  their  offices  and  i^i>olntments  in  the  terri- 
tory, under  the  authority  of  the  United  States,  or  under  the  authority  of  the 
territory,  should  continue  to  hold  and  exercise  their  respective  offices  and  appoint- 
ments, until  superseded  under  the  constitution.  As  the  Judges  of  the  Supreme 
Court  of  the  state  did  not  enter  upon  their  official  duties,  and  the  law  under 
which  they  were  appointed  did  not  take  effect  until  after  July  4, 1886,  it  might  ba 
plausibly  contended,  that  the  judges  of  the  territory  remained  in  offloe,  and  thai 
their  offices  were  not  supeneded  until  that  time.— /desk 

See  OBDurikNca  or  1787.    State  or  MicHiGy&ii,  U 


TIME,  COMPUTATION  OF. 

Where  a  statute  reqiuires  that  process  shiUl  be  served  a  certain  number  of  days 
before  the  return  day,  both  the  day  of  service  and  the  day  of  return  must  be 
excluded.  In  the  computation  of  the  time;  the  latter  being  excluded  by  the  terma 
of  the  statute,  and  the  former  by  the  rule  of  construction  provided  by  R.  8.,  8;  f  8» 
snbd.  11.— DoiMinan  v.  O'MaUty^  kSO, 


TROVER 
See  CjMrBm,  1 

TENDOR  AND  PURCHASER 

1.  Equity  gi^es  to  the  vendor  of  real  estate  a  lien  upon  the  land  for  the  purebsae 

606 


INDEX.  613 

money  unpaid  in  tlie  aboenoe  of  any  agreement  or  aecurity  having  the  effect  to 
surrender  it.— JRorfmer  and  oiheny  AppeUamU,  U9. 

Sl  But  if  the  vendor  take  a  distinct  and  independent  security  for  ttie  purchase 
money,  other  than  the  mere  personal  obligation  of  the  vendee,  as  if  he  take  a 
bond  of  the  vendee  with  sureties,  or  his  promissory  note  with  indorsers,  the  lien 
is  gone;  this  being  considered  evidence  that  he  did  not  trust  to  the  estate,  as  a 
pledge  for  his  money.— Jctem. 

AssuMFsrr.     CknrnuoT,  8.     Sali  of  CBATnzA 

TISNIBE  DE  NOVO. 
See  JusncB  of  ths  F&ioi,  4. 

VERDICT. 
6ee  JusncB  of  ths  Pbace,  2,  8. 

WAIVER. 
Bee  ESviDKNCK,  8.     PiULcncx,  8,  10,  11. 

WAREHOUSEMEN  AND  FORWARDER& 
See  CJlRBtbb,  1. 

WARRANT  OP  ATTORNEY. 

L  A  judgment  will  not  be  reversed,  on  error,  because  no  warrant  of  attorney 
authorizing  the  prosecution  of  the  suit  appears  in  the  record,  even  where  the 
plaintiff  below  was  a  corporation.— ^arm«r»  db  Mechanics*  Bank  v.  Troy  City 
Bank,  457. 

2.  The  practice  of  giving  or  filing  such  warrants  of  attorney  has  never  prevailed  in 
this  state.- Jd«fii^ 

WARRANTY. 

See  Salb  of  Chattels,  SL 

WITNESS. 
See  EvmsNOi,  6  to  8. 

WRIT. 
See  PsAonoE,  8L 
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